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45 

M 

.-Eastern  District  of  Pennsylvania,  to  -wit: 
BE  IT  REMEMBERED,   7%<z*  on  <Ae  tetfA  day  of  July,  in  the  forty-eighth 

year  of  the  Independence  of  the  United  States  of  America,  A.  D.  1823, 
(SEAL.]    Abraham  Small,  of  the  said  district,  hath  depositedin  this  office  the  title  of  a 

book,  the  right  whereof  he  claims  as  proprietor,  in  the  words  folio-wing,  to  wit  : 

"  Reports  of  Cases  adjudged  in  the  Supreme  Court  of  Pennsylvania.  By  Thomas  Ser- 
geant, and  William  Ra\vle,jun.  Vol.  VIL" 

In  conformity  to  the  act  of  the  congress  of  the  United  States,  intituled  "  Jin  act  for  the 
encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors 
and  proprietors  of  such  copies  during  the  times  therein  mentioned."  And  alto  to  the  act, 
entitled,  "  Jin  act  supplementary  to  an  act,  entitled  '  An  act  for  the  encouragement  of 
learning,  by  securing  the  copies  of  maps,  cliarts,  find  books,  to  the  authors  and  proprietors 
of  such  copies  dunng  the  times  therein  mentioned'  and  extending  the.  benefits  tJiereof  to  the 
tarts  of  designing,  engraving,  and  etching  historical  and  other  prints." 

D.  CALDWELL, 

Clerk  of  the  Eastern  District  ef  Pennsylvania. 
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CASES 

SUPREME  COURT 

PENNSYLVANIA 

LANCASTER  DISTRICT,  MAY  TERM,  1821. — CONTINUED. 

KEAN  administrator  of  KEAN  against  ELLMAKER. 

1821. 
Lancaster 

IN  ERROR. 
Wednesday, 

May,  28. 

ERROR  to  the  Court  of  Common  Pleas  of  Dauphin    inascirefa- 
rountv  clas  "K81081  a recognisorand 

terre  tenant, 

'  This  was  a  scire  facias,  on  a  recognisance  in  the  Orphans'  ̂ ceTn  tC'" 
Court,  to  recover  the  value  of  a  share  of  an  intestate's  real  Orphans' 
i  •  i_         .    •      .  r   »        Cotlrt  for  land 

estate  taken  at  the  appraisement,  brought  in  the  name  of  Amost»k.n  atanap- 

Ellmaker,  Esquire,  President  of  the  Orphans'  Court  6f  Dau-  {£' '{XJ? 
phin  county,  successor  to   Walter  Franklin*   Esquire,  whom"stfirvktreco- 

ev     F         tv  ,       r-r  I-  •  r  ver  ju.lgnv'nt 
was  successor  to  John  Joseph  Henry,  Esquire,  for  the  use  agate*  the  i»- 

of  James  Alricks,  against  John  Kean,  Esquire,  with  notice  ̂ n"^^"!!!} 
to  Daniel  Rcigart  and  Nicholas  Swoyer,  terre    tenants   in  to  separate 
possession   of  a  house   in  Harrisburg.     After  the   bringing  against  the 
of  the  writ,  Kean  died,  and  Jane  Kean,  administratrix,  with  4te!Te  ten*'*> J  to  have  exeou- 

the  will  annexed,  was  substituted.     A  verdict  and  judgment  tio«  of  the 

had  been  given  in  this  cause,  in  the  year  1819,  which  judg-  8 "}t  *'8error 
ment  was  reversed  in   May,  1820,  on  writ  of  error  to   thisifafte''-in<l8- ment  by  de- fault Against 

the  recognisor,  the  jury  is  sworn  as  to  the  rccognisor  and  terre  tenant. 
The  declarations  of  the  recognisor,  after  he  has  conveyed  the  land  to  a  third  person,  are  not 

evidence  in  the  proceeding  against  such  third  person  as  terre  tenant,  to  shew  that  the  recognisor 
was  or  was  not  indebted. 

VOL.  VII.— -B 
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1821.      Court.   (6  Serg.   &  Rawle,   44.)   Afterwards   a  judgment 

Lancaster-   de  bonis  was  entered  against  Jane  Kean  by  default.     The 
Mntoferator  cause  then  went  to  trial  on  tne  plea  of  payment :  the  jury 
ofKhAH  were  sworn  as  respected  both  the  defendants,  Jane  Kean 

.  and  Nicholas  Swoyer,  the  writ  not  having  been  served 

on  Reigart.  It  was  admitted,  that  James  Alricks,  mar- 
ried one  of  the  daughters  of  the  intestate,  John  Hamilton, 

deceased,  and  that  she  was  entitled  to  a  share  of  the  pro- 

perty, for  the  payment  of  the  value  of  which,  the  recogni- 
sance was  given  by  Kean,  on  which  this  suit  was  brought ; 

and  that  the  house  occupied  by  the  defendant,  Swoyer,  was 

part  of  the  property  taken  by  Kean  at  the  appraisement.  One 

question  on  the  trial  was,  whether  any  thing  remained  due 

to  Alricks.  The  plaintiff  offered  evidence  to  prove,  that  in 

the  year,  1809,  John  Kean  undertook  to  pay  some  of  the 

heirs  of  John  Hamilton,  deceased,  for  James  Alricks,  and  ad- 

mitted he  was  then  largely  indebted  to  James  Alricks  for 

his  wife's  share  in  John  Hamilton's  real  estate.  To  this  evi- 
dence the  defendant  objected,  but  the  Court  admitted  it, 

and  the  defendant  excepted. 

The  defendant  then  offered  evidence  to  shew,  that  John, 

Kean,  since  1809,  had  repeatedly  said,  that  he  had  paid 

James  Alricks  in  full  for  his  share  in  the  estate,  of  John 
Hamilton,  and  that  he  stated  the  same  thing  in  the  fall  of 
1816,  when  examined  as  a  witness  before  arbitrators.  To 

this  evidence  the  plaintiff  objected,  and  it  was  overruled  br 

the  Court,  who  sealed  another  bill  of  exceptions. 

A.  Hopkins,  for  the  plaintiff  in  error. 

The  declarations  of  John  Kean,  after  he  had  conveyed  te 

Reigart  and  Swoyer,  were  not  evidence  to  affect  either  of 

them.  The  declarations  of  a  grantor  after  his  conveyance, 

are  not  evidence  against  the  grantee.  Packer  v.  Gonzalus, 

1  Serg.  &  Rawle,  536.  539.  Phcenix  v.  Assignees  of  In- 

graham*  5  Johns.  412.  2  Serg.  &?  Rawle,  354.  At  any  rate, 
if  the  declarations  ot  Kean  are  admitted  to  charge  the  terre 

tenant,  his  subsequent  declarations  on  the  same  subject 

ought  to  be  admitted  to  rebut  them. 

Elder,  contra. 

Reigart  and  Swoyer  purchased,  with  notice  of  the  recog- 
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aisance  entered  into  by  John  Kean.  The  administratrix  of  1821. 

Kean,  was  one  of  the  defendants,  and  against  her  the  decla-  Aqncag*er- 
rations  of  her  intestate  were  evidence.  On  the  issue  of  pay-  KE\N r    '     administrator 

ment,  his  confessions  were  good  evidence.  The  case  is  not  of  KEAN 
like  that  of  one  who  conveys  land,  and  afterwards  makes 
declarations  adverse  to  the  title.  Here  the  declarations  are 

respecting  a  debt  due  from  the  grantor,  which  is  collateral  to 
the  title.  The  case  resembles  that  of  joint  tresspassers,  where, 
after  judgment  by  default  against  one,  the  jury  are  to  assess 
the  damages  as  to  all.  The  judgment  by  default  against  the 
administratrix,  is  for  the  penalty  of  the  recognisance  :  the 
amount  to  be  paid  by  the  condition  is  an  indefinite  sum,  and 

must  be  fixed  by  the  jury.  The  sum  fixed  by  the  jury,  would 
conclude  the  administratrix,  as  well  as  the  terre  tenant.  As 

to  the  second  bill  of  exceptions,  though  the  declarations  of  a 
party  are  evidence  against  him,  yet  his  declarations  made  at 
a  different  time,  are  not,  therefore,  evidence  for  him. 

Ellmaker^  in  reply. 

The  terre  tenant  was  the  only  real  defendant.  The 
judgment  which  had  been  taken  against  the  administratrix 

was  for  a  sum  certain,  because  the  records  of  the  Orphans' 
Court  specified  the  sum  payable  to  each  child  :  there  was, 
therefore,  no  necessity  to  make  her  a  party  to  the  issue  tried. 
The  declarations  of  Kean  were  not  evidence  against  the  ttrre 
tenant  at  all :  but  at  all  events,  not  those  which  he  made 

subsequently  to  his  conveyance  to  the  terre  tenants. 

The  opinion  of  the. Court  was  delivered  by 

GIBSON  J. — At  the  last  May  Term,  when  this  cause  was 
before  us  on  another  point,  we  described  the  course  of  the 

proceedings  between  a  recognisee  and  terre  tenants  defending 
their  separate  interests  on  a  scire facias.  The  recognisor 
and  the  land  are  both  debtor :  the  first  directly  and  person- 
ally,  in  consequence  of  the  contract  to  pay  :  the  second,  as 
a  fund  in  the  hands  of  whomsoever  it  may  be  ;  but  the  re- 

cognisor is  the  person  against  whom  the  suit  is  to  be  brought, 
and  until  he  is  in  Court,  the  cause  cannot  proceed  for  want 
of  parties.  Hence,  if  he  does  not  appear,  the  plaintiff  must 
do  every  thing  he  can  to  bring  him  in,  or,  in  case  of  his  death, 
his  personal  representative ;  and  must,  in  either  case,  proceed 
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1821.      for  want  of  appearance,  to  judgment  by  default ;  and  having 
_  thus  disposed  of  the  legal  party,  he  may  pursue  against  the 

KKAW       land.     The  terre  tenant,  who  has  come  in  upon  notice,  then administrator  ....  .  !•«• 
of  KEAK  makes  defence,  which,  it  is  obvious,  may  be  different  from, 

anc*  therefore  is  always  necessarily  unconnected  with,  the 
defence  of  the  recognisor : — as  for  instance  he  may  plead 
a  release  of  the  particular  land  from  the  lien  of  the  proceed- 

ings in  the  Orphans'  Court.  Each  defends  separately,  and 
as  the  issue  between  the  plaintiff  and  the  terre  tenants  is  col- 

lateral to  the  proceedings  against  the  recognisor,  who  is  the 

deft- ndant  on  record,  so  must  the  judgment  be,  which  is,  that 
the  plaintiff  have  execution  of  the  lands  in  the  hands  of  the 
terre  tenant  for  as  much  as  has  been  found  against  him.  Here 
then  the  commencement  of  the  error  was,  in  swearing  the 
jury  as  if  the  administratrix  of  the  recognisor  were  a  party 
to  the  issue,  and  jointly  concerned  in  the  defence  set  up  by 

the  'terre  tenants,  when  she  had,  in  fact,  been  defaulted,  her 
responsibility  in  respect  of  the  assets  fixed,  and  when  she  was 
to  be  considered  a  party  for  no  other  purpose  than  to  enable 

the  plaintiff  to  proceed  against  the  land.  As  she  repre- 
sented only  the  interests  of  the  recognisor  and  was  no  par- 

ty to  the  issue,  it  is  plain,  that  his  admissions  could  not 
affect  those  who  were  bona  fide  purchasers  from  him  before 
.those  admissions  were  made,  and  who  therefore  were  nei- 

ther parties  nor  privies.  This  is  the  principle  so  familiar  in 
questions  respecting  the  effect  of  recitals  in  deeds.  But  it 
is  said,  that  as  the  judgment  against  the  administratrix  is  for 
the  penalty  of  the  recognisance,  the  condition  of  which  is  the 
payment  of  an  indefinite  sum,  it  is  necessary  that  a  jury  or 
inquest  should  assess  the  sum  due%;  and  that  the  verdict 

against  the  terre  tenants  would  necessarily  conclude  the  ad- 
ministratrix as  a  party  to  it,  on  the  same  ground  that  a  jury, 

assessing  damages  against  a  joint  trespasser,  are  also  to  assess 
the  damages  against  those  who  have  suffered  judgment  to  go 
by  default ;  and  that,  in  that  view,  the  declarations  of  the 
recognisor  were  evidence  against  his  own  estate,  as  far  as  it 
was  involved.  There  is  not,  however,  the  most  remote  re- 

semblance between  the  case  of  joint  trespassers,  when  the 
judgment  is  the  same  against  all,  and  when  the  jury  who  try 
the  issue  as  to  those  who  appear,  also  assess  the  damages 
against  those  who  have  suffered  judgment  to  go  by  default, 
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and  the  case  of  a  recognisor  and  terre  tenant  who  represent      1821. 

distinct  interests  in  different  rights,  and  against  whom  there  Lancaster. 
are  separate  judgments  which  differ  in  their  nature  and  fre-       KEAN 

r    .       ,J  .  „,  ,         c  c       •    •  t  administrator 
quently  in  their  amount.   We  are  therefore  or  opinion,  the  is-     Of 
sue  was  exclusively  between  the  plaintiffs  and  the  terre  te- 
nants,  and  that  swearing  the  jury,  as  if  the  administratrix  were 
a  party,  was  error,  and  did  not  render  her  legitimately 
such  ;  and  that  as  the  estate  of  Kean  the  recognisor,  was  not 
involved  in  the  question,  his  declarations  or  admissions  sub- 

sequent to  the  time  when  he  parted  with  the  land,  were  not 
evidence  to  affect  it  in  the  hands  of  the  terre  tenants. 

On  the  other  hand,  it  is  urged  that  as  the  declarations  of 
Kean  were  actually  admitted  to  charge  him,  his  subsequent 
declarations,  that  he  had  since  paid  the  debt,  ought  also  to 
have  been  admitted  as  rebutting  evidence.  The  rule  is  that 
a  particular  part  of  a  confession  shall  not  be  selected,  but  the 
party  is  entitled  to  all  he  said  at  the  time,  as  explanatory  of 
the  expressions  adduced  ;  but  it  goes  no  further  ;  for  an  ad- 

mission would  be  of  little  value,  if  it  might,  when  found  to 
have  been  indiscreetly  made,  be  afterwards  qualified,  or 
avoided  altogether,  by  counter  declarations.  These  fall  with- 

in the  rule,  that  a  party  shall  not  make  evidence  for  himself, 
and  it  is  therefore  too  clear  for  argument,  that  they  were 

properly  rejected. 

Judgment  reversed,  and  a  venire  facias 
r  de  novo  awarded. 



5  CASES  IN  THE  SUPREME  COURT 

1821. 
Lancaster. 

Commonwealth  ex  relatione  DUFFY  v.  The  President, 

Managers  and  Company  of  the '  Anderson's  Ferry, 
Waterford,  and  New  Haven  Turnpike  Road. 

Friday,  MANDAMUS. 
Jane  1. 

Under  the  RULE  to  shew  cause  why  a  mandamus  should  not  issue 

45th  S.-c  of  commanding  the  defendants  to  grant  to  the  relator,  Duffy,  a 
Mm-ch  '26,  certificate  issued  by  the  president,  attested  by  the  treasurer, 
Court  ̂ m  not  and  sealed  with  the  seal  of  the  said  company,  and  transmit  a 

grunt  a  man-  duplicate  of  the  same  to  the  State  Treasurer,  for  a  judgment dam  us  to  a 

turnpike  com-  obtained  by  the  said  Dujfy  against  the  same  company,  in  the 

a^itififate'to  Court  of  Common  Pleas  of  Lancaster  county,  amounting  to 
a  person  1899  dollars  and  2O  cents,  with  interest  from  the  22d  March, 

judgment  1819  :  also  a  certificate  to  the  State  Treasurer  for  4989  dol- 

?fThe8treb-em'  lars  20  cents'  reP°rted  in  favour  of  the  said  Du/y,  on  the  25th 
turn  that  such  January,  1817,  against  the  said  company,  from  which  the 

notljbia'ined'18  company  had  appealed  and  the  appeal  was  depending  in  the 
for  work,  la-  (;ourt  Of  Common  Pleas  of  Lancaster  county. Dour  or  ser- 

vice perform- 

The  defendants  returned  for  cause,  that  the  judgment  for 
said  Act.  1899  dollars  20  cents,  was  not  obtained  for  work,  labour  or 

howler  a  service  performed  by  James  Dnjfy  and  John  Pedan,  tor  the 

turaC!hat  T"  sa'd  company,  within  the  true  intent  and  meaning  of  the  Act 
judgment  ob-  of  Assembly,  passed  the  26th  day  of  March,  1821  ;  nor  was  it tained  against  ...  .  . 
them  isap-  obtained  for  work  done  on  contract,  on  any  part  of  the  said 

ffcST'  turnPike  road»  and  that  the  said  judgment  of  4989  dollars  2O 
provided  for  cents,  having  been  appealed  from,  remained  undetermined  in 
a^amUunus  the  Court  of  Common  Pleas  of  Lancaster  county  ;  and  they 

will  ii.:  tocom-  verjiy  believe,  that  on  the  trial  of  the  said  suit,  there  will  be pel  them  to 
grantaeerti-  found  nothing  due  or  owing  to  the  said  Duffy  and  redan  by 

the  said  company. 

They  further  returned,  that  they  have  not  drawn  any  war- 
rant on  the  State  Treasurer  for  the  sum  authorised  to  be 

subscribed  by  the  Governor,  on  behalf  of  the  Commonwealth, 
nor  are  they  ready  or  willing  at  this  time,  to  draw  out  of  the 

State  Treasury  any  part  of  the  amount  of  the  States  subscrip- 
tion, because  they  say,  they  are  desirous  of  making  a  final 
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settlement  of  the  accounts  of  all  persons,  who  may  have  per-      1821. 

formed  work,  or  service,  or  to  whom  they  are  indebted  for  Lancaster L_ 

work  done  on  contract,  on  the  said  turnpike  road,  previous    ̂ e'™'^n" 
to  drawing  their  warrant  on  the  State  Treasurer.     And  they     relation* 

humbly  submit  to  the  honourable  Court,  that  under  the  Act         v 

of  Assembly,  they  are  vested  with  a  discretion,  as  to  the  time,  The  President J  J  Managers  and 
when,  they  shall  draw  their  warrant  on  the  State  Treasurer ;  Company  of 

nor  are  they  bound  to  give  any  certificate  until  they  are  gon'^F^rry 
ready,  and  dr sirous  of  drawing:  out  of  the  State  Treasury  the  Waterford 

and  New 
amount  of  the  State's  subscription,  nor  until  the  accounts  Haven  Turn- 

have  been  settled  by  them.*  Pike  Road> 

Hopkins  for  the  telator,  contended,  that  for  the  payment  of 
1899  dollars  20  cents,  he  was  entitled  to  a  certificate  on  which 

immediate  payment  would  be  received  from  the  State  Trea- 
sury. For  the  4989  dollars  20  cents,  for  which  a  suit  was 

"  Act  of  March  26th,  1821,  Sec.  45.—"  And  be  it  further  enacted  that  the  Go- 
Ternor  be,  and  he  is  hereby  authorised  and  required,  to  subscribe  on  behalf  of  this 

Commonwealth,  tor  one  hundred  shares,  at  one  hundred  dollars  per  share,  of  the 

Anderson's  Ferry,  Waterford,  and  Newhaven  Turnpike  Road  Company,  to  be  drawn, 
by  warrants  in  the  usual  manner  on  the  treasurer,  and  to  be  paid  to  the  president 
and  managers  of  the  said  company. 

Sec.  77. — And  be  it  further  enacted,  &c.  That  it  shall  be  the  duty  of  the  pre- 
sident and  managers  of  the  several  turnpike  road  and  bridge  companies,  to  which 

roads  or  bridges,  the  Governor  is,  by  this  Act,  authorised  to  subscribe  for  stock, 

before  they  or  any  of  them  shall  draw  out  of  the  State  Treasury  any  part  of  the 

amount  of  the  State's  subscription,  in  this  Act  authorised  to  be  subscribed,  to  settle 
the  accounts  of  all  such  persons  who  may  have  heretofore  performed  work,  labour, 

or  service,  and  to  whom  they  are  indebted  for  work  done  on  contracts  on  any  part 

of  the  said  turnpike  roads  or  bridges,  and  who  hold  the  accounts  in  their  own  right, 

•without  having  heretofore  made  a  transfer  thereof  to  any  other  person,  and  the 
amounts  due  and  payable  to  them  respectively,  shall  be  certified  by  the  presidents 
and  attested  by  the  treasurers,  respectively,  under  their  corporate  seal,  a  duplicate 
of  each  certificate  shall  be  transmitted  by  the  treasurer  of  each  company  to  the 

State  Treasurer,  and  the  certificate  given  to  each  individual  creditor  for  labour  per- 
formed as  aforesaid  shall  be  received  by  the  State  Treasurer,  and  shall  be  paid  by 

him  to  the  holder  thereof  or  to  his  order,  and  the  amount  so  paid  shall  be  deducted 

by  the  Slate  Treasurer  f.-om  the  appropriations  made  to  such  turnpike  road  or  bridge 
eompany  :  Provided,  That  if  in  the  settlement  of  the  accounts  for  work  done,  any 
misunderstanding  should  arise  or  shall  have  arisen  to  prevent  a  settlement  of  any 

account,  the  amount  in  dispute  shall  be  certified  to  the  State  Treasurer,  and  shall 

be  retained  until  the  dispute  shall  be  settl"d,  and  when  thus  certified,  shall  be  con- 
sidered as  if  si  tiled  agreeably  to  this  section,  so  far  as  to  enable  the  company  to 

draw  the  surplus:  Provided  also,  That  if  th--  certificate  in  possession  of  the  cre- 

ditors aforesaid  of  any  company,  thus  presented  to  the  State  Treasurer  shalVi-xceed 
thr  total  wmount  to  be  drawn,  the  same  sh»ll  be  paid  pro  ruta:  And  Provided 

further,  That  nothing  herein  contained  shull  extend  to  the  section  making  an  ap- 
propriation to  the  centre  turpike  road  leading  from  Reading  to  Sitnbury. 
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1821.      depending,  the  relator  was  entitled  to  a  certificate,  on  which 

Lancaster,     immediate  payment  should  not  be  received  from  the  treasury. 
J^ai!h°«x    The  Act  of  Assembly  provides  for  both  cases. 

,      relations 

J™       Rogers  for  the  defendant.. 
The  President     The  Act  of  Assembly  was  made  for  the  benefit  of  the Managers  and 
Company  ot  company.     It  gives  them  a  subscription  of  10,000  dollars, 

son's^Vrry^  *°r  which  warrants  are  to  be  drawn  on  the  Stale  Treasurer. 
Waterford,   fiut  the  company  has  a  discretion  as  to  the  time  of  drawing and  New-  r      '• 

Haven  Turn- their  order.     Perhaps,  they  might  not  choose  to  accept  the 

pi  e  Road,  subscription  on  the  terms  prescribed,  viz.  that  the  State  should 
be  taken  as  a  subscriber  for  10,000  dollars.  Before  they  draw 

their  order  they  will  give  certificates.  As  to  the  judgment 

for  1899  dollars  20  cents,  the  answer  of  the  company  is  a 

complete  bar  to  further  proceeding  in  the  mandamus. 

PER  CURIAM. — As  to  the  judgment  for  1899  dollars  20 
cents,  the  return  made  by  the  defendants  shews  sufficient 

cause  against  the  mandamus.  If  that  return  is  false,  the 

injured  party  has  his  remedy  by  action.  But  as  to  the  other 
sum  of  4989  dollars  20  cents,  the  return  is  insufficient — It  is 

the  duty  of  the  defendants  to  give  a  certificate  immediately; 

they  have  no  discretion  on  that  point.  The  certificate  will 

be  a  security  to  the  relator,  and  no  injury  to  the  defendants, 

because  they  return  that  claim,  as  being  in  dispute — and  it  is 

a  case  expressly  provided  for  by  the  Act  of  Assembly — as 
to  the  certificate  for  that  sum  therefore,  it  is  the  opinion  of 

the  Court  that  a  peremptory  mandamus  be  issued. 

Peremptory  mandamus  awarded. 
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1821. 
Lancaster. 

DORSHEIMER  against  Buc  HER  administrator  of  BOAS. 

IN  ERROR  Friday, IN  r,KKUK. 

ERROR  to  the  Court  of  Common  Pleas  of  Dauphin   .If  an  a^mi- *  nisf  rotor  .ib- 

COUnty,  in  which  a  bill  of  exceptions  was  returned.  tai»  judgmmt 
against  a  drb- tor   of  his  m- 

Bucher,  The  plaintiff  below,    (the  administrator  of  Jacob  testH''  »  »ml  . v  .  att-TWj.-dsthe 

Boas,}  had  obtained  a  judgment  against  Dorshezmer,  the  de-  dff,  ..dam  pay 

fendant  below,  and  plaintiff  in  error,  on  which  a  scire  facias  ̂ ^'^^"^1 

post  annum  etdiem  was  issued,  to  which  the  defendant  pleaded  '*  a  ̂'r'd  for 
payment  and  set  off.  After  the  judgment,  Dorsheimer  paid  the  defendant 

a  bond,  in  which  he  had  been  bound  together  with  Boas,  and  "^facias 
as  security  for  him.  The  question  was,  whether  the  dcfen-A6""  <*«««»«  et m?m  on  (he 

dant  could  set  off  a  debt  paid  by  him,  as  security  in  a  bond  judgment, 

for  Boas,  after  the  judgment  on  which  this  scire  facias  was  ̂   such^ay- 
brought.     The  Court  below  rejected  the  set  off.  ment»  »•  »« 

equitable    de- 
fence. 

Hopkins,  for  the  plaintiff  in  error,  cited  Murray  v  William-  j^"^,  ,lfha'she 
son9  3  Binn.  135.  left  assets  to 

PMV  only  in 
par:    ins  spe- 

Eldcr,  contra,  contended  that  set  offs  must  be  in  the  same  ̂ .'ly  "^de- 
right.  If  this  set  off  is  sustained,  Dorsheimer  will  get  the  ft-ndant  is  en- 

whole  of  his  debt,  from  Boas's  estate,  when  Boas'  s  other  ere-  count  oMy  'of 
di  tors,  of  equal  degree,  will  get  but  a  share  :  for  Boas's  estate  tht-  P™  rata 0        '  proportion, 
will  pay  about  half  his  specialty  debts,  or  perhaps  a  little  which  the  e«- 
more.     When  the  judgment  was  obtained,  the  debt  due  from  hlVd  to 
the  defendant  became  assets,  and  no  subsequent  transactions  jja>  tothe  obf 

hgee. 
can  be  looked  to. 

PER  CURIAM.  —  This  payment  is  not  properly  matter  of  set 
off,  but  affords  ground  for  an  equitable  defence.  At  the  time 
when  the  plaintiff  obtained  judgment,  the  defendant  had  no 
cause  of  action  against  him  as  administrator  of  Boas,  because 
at  that  time  he  had  made  no  payment  on  the  bond  on  which 
he  was  bound  as  security,  consequently  the  administrator  of 
Boas  was  accountable  to  his  creditors  for  the  amount  of  that 

judgment.  The  estate  of  Boas  falls  short  of  his  specialty 

VOL.  VII.—  C 
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1821.      debts,  so  that  if  suit  had  been  brought  against  his  adminis- 
Lancastcr.     trator«  by  the  obligee  of  the  bond,  in  which  Boas  and  Dors- 

heimer  were  bound,  he  could  have  recovered  no  more  than  his 

pro  rata  proportion  of  his  debt.     The  most  that  can  be  done 
administrator  r       r>        x.    •  •  i          i_--t-          •  ri_i_i- 

of  BOAS.  *°r  Dornhezmer^  is  to  place  him  in  the  situation  of  the  obligee 
in  the  bond,  and  in  that  situation  we  think  he  ought  to  be 
placed.  To  give  him  more,  would  injure  the  other  specialty 
creditors.  If  the  plaintiff  had  sued  out  an  execution  and 

recovered  the  whole  amount  of  his  judgment  against  the  de- 
fendant, before  the  defendant  had  paid  the  bond  in  which  he 

was  security,  it  would  not  have  been  possible  for  him  in  any 
form  of  action,  to  have  recovered  that  money  back  ;  but  in  as 
much  as  the  payment  made  by  the  defendant  has  relieved  the 

estate  of  Boas  from  the  bond,  it  is  equitable  that  the  defen- 
dant should  receive  from  that  estate,  (by  way  of  discount  in 

this  suit)  just  as  much  as  the  estate  would  have  been  liable 

to  pay  on  the  bond,  had  the  suit  been  brought  against  the  ad- 
ministrator, that  is  to  say,  the  pro  rata  proportion. 

Judgment  reversed,  and  a  venire  facias 
de  no-vo  awarded. 

WITHERS  and  others  against  GILLESPY. 

Monday,  IN  ERROR. 
Jane  4. 

When  books     ERROR  to  the  Court  of  Common  Pleas  of  Lancaster 
are  produced 

on  notice,  and  COUnt)  . entries  are 
read  in  evi- 
dence  by  the      This  was  an  action  of  assumpsit  brought  by  the  plaintiff 
patty  calling 
for  them,  the 

party  producing  them  may  read  'other  entries  necessarily  connected  with   the   former  entries,  if 
made  prior  to  the  commencement  of  th»'  suit 

It  st-cms  however,  that  ihe  rule  is  different  if  the  party  merely  inspect  the  books,  with  a  view  to 
their  being  used. 

The  Court  will  notice  ihe  lime  of  the  commencement  of  the  suit,  as  it  appears  in  the  record, 

though  it  is  not  stf.t.-d  in  the  bill  nt  •  xc<  p'ions  accompanying  the  rt  cord. 
A  deposition  taken  by  a  commissioner  appointed  by  the  defendants,  (no  person  appearing  on 

behalf  of  tin-  plaintiffs,)"  is  not  .-vidi-nci-,  if  it  xppi-ar  that  the  witness  had  not  answered  one  of  the 
defendants'  interrogatories,  und  h*l  b''en  examined,  and  had  answered  generally  to  the  cross  inter- 
ogatories, — or  that  only  a  part  of  the  cross  interrogatories  filed  by  the  plaintiff  were  put  and 
nswered . 
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below,  James  Gillespy,  against  John  Withers,  George  Withers,  1821. 

and  Michael  Withers,  to  August  Term,  1812,  to  recover  for  Toaster. 

work  and  labour  performed  for  the  defendants.  The  writ  WITHKRS and  others 

was  sued  out  on  the  27th  May*  1812.  On  the  trial  in  the  •». 
Court  below,  the  plaintiff  having  given  in  evidence  the  day 
book  of  the  defendants,  produced  pursuant  to  notice  from  the 
plaintiff,  and  read  therefrom  certain  entries  in  the  different 
pages  of  the  book,  giving  the  plaintiff  a  credit  of  forty-three 
pounds  and  one  shilling,  for  cutting  a  number  of  loads  of 

wood,  and  having  gone  through  his  other  evidence,  the  de- 
fendants to  sustain  the  issues  on  their  part,  offered  to  read  in 

evidence  an  entry  on  a  different  page  of  the  same  book. 
This  entry  bore  date  of  the  30th  November,  1812.  The  plain, 
tiff  objected  to  this  evidence,  and  the  Court  overruled  it.  The 
defendants  then  cross  examined  John  Fulmer,  one  of  the 

plaintiff's  witnesses,  and  again  offered  the  same  entry  in  evi- 
dence ;  but,  on  being  again  objected  to  by  the  plaintiff,  it  was 

again  overruled  by  the  Court,  and  an  exception  taken  to  the 

Court's  opinion.  The  defendants  also  offered  to  read  a  dif- 
ferent entry,  in  the  same  book,  of  the  30th  November,  1812, 

charging  the  plaintiff  with  the  sum  of  six  pounds  two  shil- 
lings and  eight  pence,  for  provisions  received  by  him.  The 

plaintiff  admitted  that  he  had  received  provisions  to  the 
amount  of  six  pounds  two  shillings  and  eight  pence,  but  ob- 

jected to  the  reading  ol  this  entry,  and  it  was  overruled  by 
the  Court,  who  sealed  another  bill  of  exceptions. 

The  defendants,  having  further  cross  examined  John  Ful- 
mer, again  offered  the  same  entry  last  mentioned.  It  was 

again  overruled  by  the  Court,  on  being  objected  to  by  the 
plaintiff,  and  another  bill  of  exceptions  taken. 

The  defendants  also  offered  in  evidence  the  deposition  of 

James  Blake,  a  witness  on  his  behalf,  taken  in  August,  1818, 
before  Joseph  Blackston,  commissioner,  who  was  named  as 
commissioner  by  the  defendants,  no  person  being  named  by 
the  plaintiff,  though  they  filed  cross  interrogatories  j  nor  did 
any  one  attend  the  examination  in  behalf  of  the  plaintiff. 
The  objection  to  this  deposition  was,  that  the  witness  had 

not  answered  one  of  the  defendants'  own  interrogatories, 
(viz.  Do  you  know  any  other  matter  or  thing,  material  to  the 
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1 821 .      parties  in  this  cause,  or  either  of  them  ?)  and  that  he  had  been 

fxamined.  and  answered  generally  to  all  the  plaintiff's  inter- 
an  i  others    rOlTator'es«     The  plaintiff  objected  to  this  deposition,  and  the 

Court  overruled  it :    The  plaintiff  thereupon  excepted  to  the 

Court's  opinion. 

The  defendants  further  offered  in  evidence  another  deposi- 
tion of  Bernard  Cummin,  a  witness  on  his  behalf,  taken  be- 
fore the  same  commissioner,  in  August)  1819.  Only  two,  out 

of  the  five  cross  interrogatories  put  by  the  plaintiff,  appeared, 

by  the  examination  returned,  to  have  been  put  to  the  wit- 
ness. This  deposition  being  objected  to  by  the  plaintiff,  the 

Court  rejected  it  as  improperly  executed,  and  the  defendants 
took  another  exception. 

Hopkins,  for  the  plaintiffs  in  error. 
The  three  bills  of  exceptions,  respecting  the  entries  in  the 

day  book,  are,  in  effect,  on  the  same  point,  and  may  be  con- 
sidered together.  The  defendants  produced  their  book,  on 

notice  from  the  plaintiff,  who  read  certain  entries  in  it :  the 
defendants  then  offered  to  read  other  entries  in  the  same 

book.  '!  hese,  it  is  admitted,  were  not  evidence  per  se,  but 
became  so,  in  consequence  of  the  plaintiff's  having  made  use 
of  the  book  as  evidence.  Phtll.  Ev.  211.  338,  note. 

The  depositions  of  Blake  and  Cummin  were  rejected,  as 
not  duly  executed.  We  say  that  the  interrogatories  were 
answered  in  substance  though  not  in  form.  As  no  commis- 

sioner was  named  by  the  plaintiff,  the  one  named  by  the  de- 
fendants must  be  considered  as  the  commissioner  of  both, 

and  defects  of  form  will  be  aided.  Stewart  v.  Ross,  2  Dall. 
15  7.  1  Teates,  148,^.  C.  Vaughan  \.Blanchard,  1  Teates, 
192. 

Buchanan,  contra,  confessed  that,  in  general,  if  one  party 
calls  for  the  book  of  the  other,  and  uses  it  as  evidence  for 

himself,  he  renders  the  rest  of  the  book  evidence  for  his  ad- 
versary. But  the  present  case  forms  an  exception,  because 

the  entries  offered  by  the  defendants  were  made  after  this  suit 

was  commenced.  This  naed  not  appear  in  the  bill  of  excep- 
tions, if  it  be  shewn  in  the  record  accompanying  it,  though 

where  the  record  is  not  tacked  to  it,  it  must  appear  in  the 
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bill.  Bull.  N.  P.  317.  As  to  one  of  the  entries,  the  plain-  1821. 

tifTadmitted  that  he  had  received  provisions  to  the  amount  of Lancaster- 
six  pounds  two  shillings  and  eightpence,  and  therefore  the 
judgment  cannot  be  reversed  for  the  rejection  of  evidence  as J  J 
to  that  article. 

As  to  the  depositions,  the  questions  put  were  not  answered. 
The  commissioner  was  appointed  oy  the  defendants  only.  The 
interrogatories  should  have  been  put  distinctly  on  the  part 
both  of  the  plaintiff  and  defendants,  and  the  consequence  of 
omitting  to  do  so  has  been,  that  the  answers  are  indistinct. 
In  Stewart  v.  fioss,  2  Da/I.  157.  1  Yeates,  141,  S.  £.,  the 
plaintiff  was  present  when  the  depositions  were  taken.  Hence 
the  Court  considered  the  irregularity  as  waived.  Where 

interrogatories  are  answered  generally,  and  not  fully,  the  de- 
position is  bad.  Miller  v.  Dowdle,  1  Teates,  404. 

In  Harrison's  Chancery  Practice^  327,  the  manner  of  exe- 
cuting commissions,  is  stated.  The  witnesses  were  sworn 

to  make  true  answers  to  the  interrogatories,  and  not  gener- 
ally to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 

truth.  It  follows,  that  each  interrogatory  might  be  put  to 
the  witness,  who  is  under  examination. 

Hopkins,  in  reply,  insisted  that  the  Court  was  confined  to 
the  bill  of  exceptions,  and  cannot  take  notice  of  any  thing  out 
of  it,  and  that  the  time  of  bringing  the  suit,  did  not  appear 
in  the  bill.  The  cause  was  not  at  issue,  till  after  the  date  of 

the  entry  in  the  defendants'  book.  As  to  the  plaintiff's  ad- 
mitting, that  he  had  received  provisions  from  the  defendants, 

that  does  not  deprive  them  of  the  right  to  prove  it  by  their 
book.  In  respect  to  the  execution  of  the  commissions,  great 
allowance  should  be  made  for  the  difficulties  that  attend  their 

execution.  They  are  executed  through  courtesy,  and  often 
by  unlearned  men.  In  the  case  of  Miller  v  Dowdle,  1  Teates^ 

4O4,  the  interrogatories  were  not  answered  at  all.  Besides 
the  objections  came  too  late.  Complaint  should  have  been 
made  to  the  Court  to  have  the  commissions  suppressed,  that 
others  might  issue.  Hopkins  then  endeavoured  to  shew, 
that  the  interrogatories  had  all  been  substantially  answered. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON  J. — The  first  three  bills  of  exceptions  contain  CK- 
actly  the  same  point  and  may  be  considered  together.     The 
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plaintiff  having  given  in  evidence  from  the  defendants7  book 
produced  on  notice,  two  entries  by  which  he  had  received 
a  credit  for  work  and  labour  done  ;  the  defendants  offered  in 

evidence  two  other  entries  in  a  different  page  in  the  same 
book,  and  of  a  date  subsequent  to  the  commencement  of  the 

suit,  which  were  rejected  ;  and  this  is  the  first  error  as- 
signed. The  rule  that  books  produced  on  notice  and  used, 

become  evidence  against,  as  well  as  for,  the  party  calling  tor 

them,  seems  to  rest  on  the  same  grounds  as  that  which  re- 
quires the  whole  of  an  admission  or  confession  to  be  taken 

together  to  shew  the  exact  meaning  of  the  part  relied  on ; 
and  if  so,  it  must  be  subject  to  the  same  limitations.  The 

only  thing  peculiar  to  it  is,  that  the  books  need  not  be  actu- 
ally used  ;  for  if  inspected  with  a  view  to  be  used,  they  are, 

it  is  said,  equally  evidence  for  both  sides  :  the  reason  is,  that 
it  would  give  an  unconscionable  advantage,  to  enable  a  party 

to  pry  into  his  antagonists  affairs,  for  the  purpose  of  com- 
pelling him  to  furnish  evidence  against  himself,  without,  at 

the  same  time,  subjecting  him  to  the  risque  of  making  what- 
ever he  inspects,  evidence  for  both  parties.  Reciprocity 

therefore  appears  to  be  the  ground  of  the  distinction.  But 
the  distinction  itself  has  been  denied,  and,  it  seems  to  me, 

for  reasons  drawn  from  analogy,  which  render  the  argu- 
ment almost  insuperable.  The  notice,  is  a  means  employed 

in  the  room  of  a  bill  of  discovery,  for  getting  at  evidence  in 
the  power  of  the  opposite  party,  and  only  a  different  mode 
of  arriving  at  the  same  end  ;  and  whether  the  evidence  is 
disclosed  by  answer  on  oath,  or  produced  on  notice  without 
it,  can  make  no  difference,  except  that  it  receives  a  sanction 
from  the  oath  in  the  first  case,  which  is  wanting  in  the  latter : 

yet  the  answer  in  chancery,  with  this  additional  claim  to  re- 
spect, is  confessedly  evidence  only  for  the  party  who  has 

obtained  it.  Indeed  the  distinction  does  not,  at  the  present 

day,  seem  to  be  conclusively  established  either  in  this  coun- 
try or  elsewhere  :  as  may  be  seen  in  a  note  to  Clarkson  v. 

Vanhorne,  1  Johns.  394.  But  where  books  and  papers  are 

produced  and  used,  there  is  no  doubt  but  proof  of  authen- 
ticity is  dispensed  with,  and  that  they  are  in  evidence  for 

both  parties.  In  the  case  of  books,  however,  which  neces- 
sarily contain  a  variety  of  distinct  and  unconnected  matters, 

the  rule  must  be  subject  to  limitations  as  to  the  extent  of 

its  operation.  It  cannot  be  pretended  that  the  party  pro- 



OF  PENNSYLVANIA.  1$ 

ducing  them,  will  be  enabled  to  use  them  for  the  purpose  of     1820. 

introducing  matter  impertinent  to  the  issue,  or  indeed  any  La 
other  fact  which  they  would  not  be  competent  to  establish 
if   rhe  usual  introductory  evidence  of  authenticity  had  been 

i  T»  i   c     j  f 
previously  given.  Here  the  deit-ndants  were,  ror  all  purposes 
of  explanation,  entitled  to  the  benefit  of  every  thing  necessa- 

rily connected  with  the  entries  relied  on  by  the  plaintiff, 
which  their  books  contained  at  the  time  the  suit  was  brought; 
but  entries  made  afterwards,  could  avail  them  on  no  principle 
of  evidence  or  reason.  There  would  be  little  value  in  evi- 

dence thus  procured,  and,  indeed,  an  end  to  proceeding  by 
notice  altogether,  if  after  the  suit  was  brought,  and,  it  might 
be,  notice  actually  received,  the  adverse  party  could  sit  down 

and  make  entries  at  pleasure,  and  insist  on  having  these  ad- 
mitted to  avoid  the  effects  of  previous  entries,  or  to  charge 

his  antagonist  on  new  and  distinct  grounds.  It  would  be 
most  unjust  to  say  a  party  should  neither  use  the  entries  in 

his  adversaries  books,  nor  give  parol  evidence  of  their  con- 
tents, unless  in  connection  with  whatever  the  latter  might 

choose  to  subjoin. 
But  it  is  contended  that  the  whole  ground  of  error  should 

appear  on  the  face  of  the  bills  of  exceptions  ;  and  that  as  the 
plaintiff  gave  no  evidence  of  the  day  of  issuing  the  writ, 
or  at  least  as  no  such  evidence  was  introduced  into  the 

bill  of  exceptions,  it  cannot  now  judicially  appear  that  the 
entries  were  of  a  date  subsequent  to  the  inception  of  the  suit. 
It  however  appears  from  the  record,  that  they  were  made 
after  the  term  to  which  the  action  was  brought.  The  object 
of  the  statute  was  to  enable  a  party  to  bring  on  the  record 

what  would  not  otherwise  appear ;  and  although  the  plain- 
tiff in  error  must  confine  himself  to  the  objection  taken  at  the 

trial,  insomuch  that  no  evidence  will  be  intended  to  have 
been  given  which  does  not  expressly  appear,  still  the  court 
are  supposed  to  have  had  the  record  before  them,  and  to 
have  takm  notice  of  the  term  to  which  the  writ  was  returna- 

ble. By  our  practice,  the  bill  of  exceptions  is  part  of  the  re- 
cord, and  always  comes  up  with  it ;  and  for  that  reason  the 

Judge  is  never  called  on  to  acknowledge  his  seal,  which  is 
necessary  only  where  the  bill  of  exceptions  has  not  been 
tacked  to  the  record.  Clarke  v.  Russell,  3  Dall.  419.  (in 

note),  Bull's  N.  P.  317.  Here  the  whoie  exception  suffi- 
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ciently  appears  of  record  ;  and  I  am  of  opinion  the  entries 
.  insisted  on  by  the  defendant,  were  properly  excluded. 

The  second  assignment  of  error  relates  to  the  rejection  of 
two  depositions,  taken  on  separate  commissions  obtained  by 

the  defendants,  and  in  which  the  plaintiff  filed  cross  interro- 
gatories. In  one  case  the  objection  was,  that  the  witness  had 

not  answered  one  of  the  defendant's  own  interrogatories,  and 
that  he  had  been  examined  and  had  answered  generally  to 
the  cross  interrogatories  ;  and  in  the  other,  that  only  two  out 
of  five  of  the  cross  interrogatories  appeared  to  have  been 
either  put  or  answered.  It  is  too  clear  for  argument  that 
this  evidence  was  properly  rejected.  The  person  employed 
to  take  the  deposition  was  exclusively  the  commissioner  of 

the  defendants,  and  as  it  does  not  appear  that  any  one  attend- 
ed on  the  part  of  the  plaintiff,  there  is  no  ground  to  presume 

that  any  of  his  interrogatories  were  waived.  It  was  there- 
fore the  business  of  the  commissioner,  distinctly  to  put  to  the 

witness  all  the  questions  proposed  by  the  parties,  particularly 
those  of  him  against  whom  the  evidence  was  to  be  used,  and 
separately  to  note  the  answer  to  each.  The  witness  is  not 

sworn  in  chief  but  to  answer  the  interrogatories  which  ac- 
company the  commission ;  and  if  the  answers  are  noted  in 

mass,  it  cannot  satisfactorily  appear  that  the  opposite  party 
has  had  the  full  benefit  of  a  cross  examination.  The  commis- 

sion is,  at  best,  but  an  imperfect  means  of  extracting  the  whole 
truth,  and  one  which,  when  not  guarded  by  severe  restrictions, 
is  liable  to  be  much  abused.  It  is  therefore  no  more  than 

just  that  he  who  recurs  to  it,  and  whose  duty  it  therefore  is 
to  see  to  its  execution,  should  derive  no  benefit  from  it 

wherever  there  is  the  least  room  to  suspect  that  every  thing 
has  not  been  fully  complied  with.  In  this  matter  Courts 

should  never  relax ;  for  an  adherence  to  form  is  the  only  se- 
curity for  a  due  attention  to  substance,  and  the  only  safe- 

guard of  the  opposite  party's  rights.  Here  it  is  scarcely  pre- 
tended that  the  execution  of  the  commission  was  not  defec- 

tive ;  but  it  is  argued  that  the  proper  course  would  have 

been,  to  move  before  the  trial  to  have  the  depositions  sup- 
pressed, and  that  an  omission  to  do  this  was  a  waiver  of 

every  irregularity  :  but  in  this  State,  the  practice  of  taking 

the  exception  at  the  trial  is  too  firmly  established  to  be  ques- 
tioned. 

Judgment  affirmed. 
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M'CuLLOUGH  executor  of  M'CuLLOUGH  against 
MONTGOMERY  and  wife. 

Monday, 

IN  ERROR.  
June  4. 

ERROR  to  the    court  of  Common   Pleas  of  Lancaster    Ina  suit on  s  pc  us  i 
COlinty.  bill  given  for 

a  legacy, 

•where  aprin- 

This  was  an  action  brought  fiy  the  defendants  in  error,  David™.?*1  p°j«t  °f »  '  dispute  13,  in 

Montgomery  and  Jane  his  wife,  against  William  M(-C'ulhug-h,w\wtkmtio( 

executor  of  George  M'Cullough,  deceased.  The  action  was  upon  ̂ c^is  paya-~ 
a  penal  bill  dated  the  14th   October,  1779,  whereby  the  said  blt'>  "  wit; ness  may  be 

George  bound  himself  to  the  said  Jane  Montgomery,  (then  examined 

Jane  Grubb,}  m  the  penalty  of  300   pounds, 

currency,  conditioned  for  the  payment  to  the  said  Jane  of  her  knowledge  of 

legacy  as  mentioned  in  her  father's  will  to  the  full  satis  fac-  the  testator's 

tion  of  her  mother,  the  widow  Grubb.     Very  soon  after  the  ̂ .^e^"^ 
date    of   this  penal  bill  George   M'-Cullough  married    Mrs.  to  <he  general 

Grubb,  the  mother  of  Jane,  and  sole  executrix  of  the  will  of  g^'h  ̂.lue  is 
her  husband,  Thomas  Grubb.     This  will  was  dated  the  29th  no(^^lem 
May,  1777,  and  'the  testator  died  in  May,  1779.     He  be-  penal  bill  was 

queathed  to  his  daughter  Jane,  besides  specific  legacies  of  a  f^",!  f™  tile 

payment  of  a legacy  to  the  full  satisfaction  of  the  testalor's  widow,  the  mo'her  of  the  legatee,  it  was  held,  that  the 
declaration?  of  the  w  ><io\i  on  her  death  bed  that  slie  wasdissatisiied,  and  nothing  eould  satisfy  her  but 
the  payment  of  tbe  legacy  in  specie,  were  not  admissible  m  evidence  in  a  suit  on  such  peual  bill:  es- 

pecially if  the  widow  h^d  settled  aii  administration  account  as  executrix  of  the  testator,  in  which 
she  received  a  credit  for  the  payment  of  such  legacy. 
Where  a  long  period  of  time  has  elapse.)  trom  the  giving  of  a  single  bill  for  a  legacy,  the  records 

of  suits  brought  in  the  interval  by  the  plaintiff  agninsl  the  executor,  to  recover  (the  same,  are  evi- 
dence in  r»  iinto'i  such  p'Tiiil  bill  ton  but  the  presumption  (if  payment  arising  from  length  of  time. 

No  presumption  of  payment  of  H  p>:iml  bill  giver,  for  a  legacy,  arises  from  length  of  time,  where 
a  suit  wr.s  brought  by  the  legatee  in  fifteen  yeais  aflerthe  tim-.:  wh<;uthe  legacy  was  payable,  which 
abated  by  the  marriage  of  the  plaintiff,  and  another  suit  was  brought  eight  \  ears  afterwards,  and 
the  plaintiff  contin.  led  from  that  time  endeavouring  to  obtain  payment  of  the  legacy  :  and  it  is  im- 

material what  form  ofiiction  was  used  it'the  recovery  of  the  legacy  WHS  the  object  of  the  suit. 
Where  a  legacy  was  bequeathed  by  a  will  duted  the  27th  of  May.,  1777,  of  !:>()  pounds,  IJcjiinsyI- 

vania  currency,  payable  when  the  legatee  came  of  age  :  the  testator  died  in  .May  177'J,  and  the  le- 
gatee came  ot  age  in  1783  :  held,  in  a  suit  upon  a  penal  bill  given  for  such  legacy,  that  the  casr; 

was  proper  for  auditors,  under  the  4th  Sec.  of  the  net  of  .id  Anril,  1731,  and  that  the  Court  below  erred 
in  charging  the  jury,  peremptorily,  that  the  plaintiff  was  entitled  to  be  paid  in  specie. 

The  Orphans'  Court  c»nnot  receive  payment  of  a  legacy  tor  the  use  of  a  legatee  ;  when  there  is 
no  suit  pending,  nor  account  settled  ;  and  therefore  such  payment  by  an  executor  cannot  avail  him, 
as  valid. 

A  legatee  is  not  concluded  by  a  settlement  in  the  Orphans'  Court  by  an  executor,  to  which  the 
legatee  is  no  party,  in  which  the  executor  is  credited  for  the  payment  of  tin-  legacy. 

QneiT/,  Whether  such  a  decree  of  the  Orphans'  Court  would  be  conclusive  evidence  against  a 
legatee  of  allireceipts  and  disbursements  on  account  of  'l--bts,  fun.  r.I  expenses,  S*e. 

Query,  Whether  it  would  be  ftftmOtJade  evidence  of  i  h«  pay  ment  of  the  legacy. 
Nor  would  the  judgment  of  the  Supreme  Court  on  appeal  from  such  decree,  he  more  binding 

than  the  decree  appealed  from  would  hav*j  been. 
VOL.  VII.—  D 
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Lancaster^  Qj-  150/  current  mQney  Of  t/ie  state  of  Pennsylvania,  when M'Cuu-oTJoa  she  came  to  the  are  of  eighteen  uears. rxrt-utor  of  *         •>         «•> 

M-o-LLouea       On  the  trial  of  the  cause  in  the  Court  below,  the  defendant 
MONTGOMERY  to°k  three  bills  of  exceptions  to  the  opinion  of  the  Court  ad- 

and  wife     mitting  evidence  offered  by  the  plaintiffs  in  reply,  and  propos- 
ed eight  questions,  on  which  the  opinion  of  the  President  was 

delivered  in  writing  and  placed  on  the  record. 

1st.  The  plaintiffs  offered  to  prove  by  the  oath  of  Jeremiah 
Brown,  that  Thomas  Grubb,  was  considered  the  richest  man  in 

Little  Brittain  township,  had  about  1000  acres  of  land,  <'a 
large  stock  of  cattle,  and  a  great  deal  of  personal  property, 

which  went  into  the  hands  of  George  M'-Cullough,  by  his  in- 
termarriage with  the  widow."  To  this  evidence  the  defen- 

dant objected,  but  the  Court  admitted  it. 
2d.  Bill  of  exceptions.  The  plaintiffs  offered  to  prove  by 

Levi  Sidwell,  that  after  the  death  of  George  M'-Cullough, 
Isabella  M^Cullough  late  Grubb,  when  on  her  death  bed,  told 
him,  that  she  was  dissatisfied,  and  nothing  could  satisfy  her, 
but  the  payment  of  the  legacy  to  Jane  in  specie.  To  this 

evidence  also  the  defendant  objected,  but  the  Court  admit- 
ted it. 

3d.  Bill  of  exceptions.  The  plaintiffs  offered  in  evidence 
the  record  of  an  action,  brought  to  June  Term,  1798,  by  Jane 
Evans,  then  a  widow,  now  Jane  Montgomery,  one  of  the 

plaintiffs  in  this  cause,  against  George  M^Cullough  and  Isa- 
bella his  wife,  executors  of  Thomas  Grubb,  deceased,  for  the 

recovery  of  the  legacy  left  to  her  by  her  father,  the  said  Tho- 
mas Grubb — Also  another  record  of  a  suit  brought  to  August 

Term,  18O6,  by  the  present  plaintiffs  against  the  said  George 

M'Culloughand.  wife,  executors  of  the  said  Thomas  Grubb,  for 
the  recovery  of  the  same  legacy,  and  a  scire  facias  after  the 

death  of  the  said  George  M'Cullough,  against  his  executor,  in 
order  to  bring  him  in  and  make  him  a  party  to  that  suit.  To 

this  evidence  the  defendant  objected,  but  the  Court  admit- 
ted it. 

The  defendant  had  given  in  evidence  the  following  facts. 

On  the  6th  of  March,  1781,  George  M'Cullough  and  wife,  de- 
posited in  the  Orphans'  Court  of  Lancaster  county  150/.  in 

continental  paper  money,  in  payment  of  Jane  Grubb's  legacy. 
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alleging  that  this  identical  money  had  been  received  in  pay-      1821. 
ment  of  a  debt  due  to  the  estate  of  Thomas  Grubb.     On  the  Lancaster. 

29th  of  June,  1791,  the  said  M'Cullouph  and  wife,  settled  in  M-C-JLLOCGH ,       „      .          ,   _,  .     .  .    .  r  executor  of 
the  Orphans    Court,  their  administration  account  on  the  es-  M<CUI.I.I>UGH 

tate  of  Thomas  Grubb,  in  which  they  were  credited  fof  1507.  Moirr£"oMERY 
paid  to  Jane  Grubb  in  full  of  her  legacy.     But  being  dissatis-     and  wife, 

fied  with  the  opinion  of  the  Orphans'  Court  on  several  items 
of  the  account,  they  appealed  to  the  Supreme  Court  at  Janu- 

ary Term,  1792,  and  that  Court  on  the  20th  of  March,  1804, 

reversed  the  judgment  of  the  Orphans'  Coifrt  as  to  the  sum 
of  87  pounds  10  shillings,  directed  to  be  charged  against  the 
accountant,  and  ordered  that  the  accountant  should  be  cre- 

dited with  that  sum. 

The  Court  were  requested  by  the  defendant  to  give  the 
following  matters,  in  charge  to  the  jury. 

1st.  That  the  law  is,  that  a  bond  not  sued  within  twenty  years 
after  it  becomes  due,  and  on  which  there  is  no  payment  made, 
or  acknowledgment  of  the  obligor,  is  to  be  presumed  paid 
without  any  evidence  given  of  payment. 

2d.  That  the  jury,  upon  the  plea  of  payment  with  leave, 

are  bound  to  presume  every  thing  paid,  which  in  law  or  equi- 
ty ought  not  to  be  paid. 

3d.  That  the  settlement  in  the  Orphans'  Court,  the  appeal 
to,  and  the  decision  of  the  Supreme  Court  thereon,  is  conclu- 

sive evidence  of  the  satisfaction  of  the  legacy  by  the  credit 
therein  obtained  for  the  same. 

4th.  That  the  record  of  the  Orphans'  Court  of  the  payment 
of  the  money  into  the  Court,  the  settlement  of  the  account  in 

the  Orphans'  Court,  the  appeal  to  the  Supreme  Court,  and 
its  decree  thereon,  is  plenary  evidence  of  the  full  satisfaction 
of  their  mother,  widow  Grubb,  according  to  the  condition  of 
the  bond  sued. 

5th.  The  Court  are  requested  to«give  in  charge  to  the  jury, 
that  the  bond  sued  upon  in  this  cause,  ought  to  be  presumed 
satisfied  by  the  jury  under  the  evidence  given. 

6th.  That  there  is  no  evidence  in  this  cause  to  impugn 
the  legal  presumption  that  the  bond  is  satisfied,  from  its  age. 

7th.  That  this  bond,  in  its  cqndition,  is  merely  an  engage- 
ment that  the  legacies  are  to  be  paid  according  to  the  will  of 

Thomas  Grubb,  and  in  no  other  way,  and  if  that  will  did  not 
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1821.      require  it  to  he  paid  in  specie,  this  bond  did  not  create  an 
_  obligation  to  pay  it  in  specie. 

M'.Cf  i-'.TiH      8th.  That  current  money  of  the  State   of  Pennsylvania. exvuiitorol  .  J  9 
M'Cin.  OU&H  means  as  used  in  the  will  of  Thomas  Gn/bb,  lawful  money, 
MONTGIMEHI  which  continental  money  was  at  the  making  ;  and  that  as  the 

and  wife,     bond  sued  refers  to  the  will,  and  engage.-,  the  legacy  shall  be 
paid  according  to  the  will,  nothing  but  the  then  current  mo- 

ney or  its  value,  could  be  demanded  upon  the  obligation. 
No  interest  can  be  recovered  upon  a  legacy,  until  after  a 

demand  is  made*of  it. 

Charge  of  the  Court. 
This  is  an  action  on  an  obligation  entered  into  on  the  14th 

of  October,  1779,  whereby  the  testator,  George  M'-Cullough, 
bound  himsc-lf  to  pay  to  Jane,  now  the  wife  of  David  Mont- 

gomery, the  legacy  of  1507. ,  bequeathed  to  her  by  the  will  of 
her  father,  Thomas  Gntbb,  when  she  arrived  at  the  age  of 
eighteen,  to  the  full  satisfaction  of  her  mother,  widow  Grubb. 

To  this  action,  the  defendant  has  pleaded  payment,  with 
leave  to  give  the  special  matters  in  evidence,  and  under  this 

pita,  the  jury  are  to  take  into  consideration  all  the  circum- 
stances legally  given  in  evidence,  and  are  bound  to  presume 

every  thing  to  be  paid,  which  in  law,  equity,  and  good  con- 
science, ought  not  to  be  paid. 

The  defence  in  this  case,  rests  principally  upon  two 

grounds,  first,  the  length  of  time  which  elapsed  from  the  pe- 
riod at  which  this  bond  was  made  payable,  and  the  time  at 

which  the  present  suit  was  instituted.  And,  second,  the 

payment  of  the  money  into  the  hands  of  the  clerk  of  the  Or- 

phans' Court,  on  the  6th  of  March,  1781,  and  the  proceedings 
of  the  Orphans'  Court,  and  of  the  Supreme  Court,  respect- 

ing the  administration  account  of  George  M^Cullough,  and 
wife,  on  the  estate  of  Thomas  Grubb,  and  the  matters  con- 

nected with  it.  I  shall  fir*st  consider  the  second  of  these  two 
grounds. 

The  bond  in  question  refers  to  the  will  of  Thomas  Grubb, 

and  engages  that  the  legacy  shall  be  paid  to  Jane  Grubb,  ac- 
cording to  the  will,  when  she  arrived  at  the  age  of  eighteen 

years,  to  the  full  satisfaction  of  her  mother,  widow  Grubb. 

The  will  gives  to  Jane  Grubb,  the  sum  of  one  hundred 
and  fifty  pounds,  current  money  of  the  State  of  Pennsylvania, 



OF  PENNSYLVANIA.  Zi 

when  she  comes  to  the  age  of  eighteen  years  :  and  this  sum      1821. 

could  be  legally  paid,  only  in  the  money  current  in  Pennsyl-  Lancaster. 
vania,  or  its  value  at  the  time  it  is  made  payable.  Continental 
money  was  not  then  current,  and  the  payment  cannot,  we 
think,  be  settled  and  adjusted  according  to  the  scale  establish. 

ed  by  the  Act  of  3d  April,  1781.  and  wit"e- 
We  are  asked  to  instruct  you  that  the  settlement  in  the 

Orphans'  Court,  the  appeal  to,  and  the  decision  of:  the  Su- 
preme Court  thereon,  are  conclusive  evidence  of  the  satis- 

faction of  the  legacy  by  the  credit  therein  obtained  for  the 

same,  and  that  the  record  of  the  Orphans'  Court  of  the  pay- 
ment of  the  money  into  the  Court,  the  settlement  of  the  ac- 

count in  the  Orphans'  Court,  the  appeal  to  the  Supreme 
Court,  and  its  decree  thereon,  are  plenary  evidence  of  the 
full  satisfaction  of  their  mother,  widow  Grubb,  according  to 
the  condition  of  the  bond. 

I  cannot  thus  instruct  you,  because  I  do  not  think  that  the 
law  would  bear  me  out  in  so  doing.  It  does  not  appear  to 
me,  that  there  was  any  Act  of  Assembly,  or  other  law,  which 
authorised  the  payment  of  the  money  into  Court  at  the  time 
that  it  was  made,  so  as  in  any  manner  to  bind  the  parties  to 
this  suit ;  the  subsequent  proceedings  could  not  render  the 
transaction  valid  and  binding,  if  it  were  not  so  at  the  time  it 
was  done  ;  and  as  it  appears  to  the  Court  to  have  been  a 
mere  nullity,  it  ought  not  to  have  any  effect  in  this  cause. 

Under  these  impressions,  we  cannot  think  that  these  pro- 
ceedings are  plenary  evidence  of  the  full  satisfaction  of  the 

widow  Grubb,  but  that  the  matter  was  open  to  the  evidence 
which  was  given  on  that  point.  On  the  ground  of  defence, 
connected  with  the  length  of  time,  the  law  is  well  settled, 
that  when  twenty  years  have  elapsed  after  a  bond  becomes 
due,  on  which  there  is  no  payment  made,  or  acknowledgment 
of  the  obligor,  it  is  to  be  presumed  paid,  without  any  evi- 

dence given  of  payment. 
But  this  is  merely  a  presumption,  which  the  law  raises,  liable 

to  be  repelled  by  evidence  of  facts,  which  are  inconsistent 

with  this  presumption,  such  as  a  suit  or  an  acknowledgment 
of  the  debt  within  the  twenty  years. 

A  suit  brought  within  the  twenty  years,  would  destroy  the 
presumption  of  payment.  The  plaintiff  has  produced  the 
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1821.  records  of  certain  suits  instituted  in  this  Court  against  George 
Lancatter.  M^Cullough  and  wife,  who  was  executrix  of  Thomas  Grnbb. 
M'Ci'LLo0oH  These  suits  were  instituted  for  the  amount  of  the  legacies executor  ot 

M'CBH-OVOH  given  by  Thomas  Gnibb.  George  M'-Cutlough,  the  obligor 
MosTCOMEHr  m  this  bond,  was  a  party  to  these  suits.  If  the  legacy  were 

and  wife,  not  paid,  the  bond  was  "not  paid.  And  it  would  seem  to  me, 
that  the  suits  for  the  legacy,  being  instituted  against  the  per- 

son who  was  also  the  obligor  in  the  bond,  would  have  the 
same  effect  as  a  suit  for  the  amount  of  the  bond  given  for  the 
payment  of  the  legacy  ;  and  would  take  the  case  out  of  the 

presumption,  which  the  law  would  otherwise  raise,  in  conse- 
quence of  the  lapse  of  time. 

But  it  is  for  you  to  decide  upon  the  facts.  If  you  are  of 
opinion,  that  there  is  no  evidence  in  this  case  to  impugn  the 
legal  presumption  that  the  bond  is  satisfied  from  its  age, 
your  verdict  will  be  in  favour  of  the  defendant. 

But  if  you  are  of  opinion  that  the  legal  presumption  of  pay- 
ment, is  repelled  by  the  evidence,  your  verdict  ought  to  be 

in  favour  of  the  plaintiffs,  for  the  amount  of  the  legacy  be- 
queathed to  Jane,  the  now  wife  of  David  Montgomery,  by 

the  will  of  Thomas  Grubb,  with  interest  from  the  time  it  was 

first  demanded,  of  which, you  must  judge  as  well  as  you  can 
from  the  evidence. 

Hopkins,  for  the  plaintiff  in  error. 
1.  Bill  of  exceptions.     The  evidence  was  improper,   be- 

cause it  was   irrelevant  to  the   issue.     It  was  also  hearsay 
evidence,  and  was  intended  to  operate  on  the  passions  of  the 

jury  only.     The  inventory  of  Thomas  Grubb's  estate,  was  the 
proper  evidence  of  the  amount  of  that  estate. 

2.  The  evidence  stated  in  the  second  bill  of  exceptions, 

was  also  erroneously  admitted,  because  it  was  hearsay  evi- 
dence.    Mrs.  M*-Cullough  might  have  been  examined  as  a 

witness.     In  2  Johns.  Rep.  31.  declarations  of  a  testator  after 
making  his  will,  that  he  had  been  forced  to  execute  the  will, 
for  fear  of  being  murdered,  were  held  not  to  be  evidence. 

3.  The  records  stated  in  the  third  bill  of  exceptions  were 
not  evidence  ;  first,  because  they  were  not  between  the  same 

parties  ;  secondly,  not  for  the  same  subject  matter  ;  and 
thirdly,  they  were  irrelevant. 
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As  to  the  charge  of  the  court.  .1821. 

I.  The  first  question  was  answered  properly,  but  the  se- 
cond  was  afterwards  contradicted. 

3.  4.  &  5.  The  proceedings  in  the  Orphans'  Court  are  evi- 
dence,  first,  that  the  legacy  to  Jane  was  paid,  and  secondly,  MoKT!^OMEBT 
that  it  was  paid  to  the  satisfaction  of  the  widow  Grubb,  ac- 
cording  to  the  condition  of  the  bond  ;  and  the  decision  of 
the  Supreme  Court  on  appeal,  rendered  it  conclusive. 

On  the  remaining  points  he  contended  that  the  charge  was 
erroneous  in  stating  that  the  legacy  should  be  paid  in  specie  j 
because  the  bond  is  a  contract  within  the  1st  and  2d  sections 

of  the  act  of  3d  April,  1781,  1  Dall.  St.  Laws,  880,  establish- 
ing a  scale  of  depreciation.  This  act  regulates  all  contracts, 

entered  into  between  the  1st  January,  1777,  and  the  1st  March, 

1781.  In  May,  1777,  when  the  will  was  made,  the  depreci- 
ation was  two  and  a  half  paper,  for  one  specie  dollar:  when  the 

testator  died,  it  was  twenty  four  for  one;  and  in  October,  1779, 
when  the  bond  is  dated,  the  depreciation  was  thirty  for  one. 
Now  a  bond  is  a  contract  within  the  meaning  of  the  act:  and 
therefore  the  defendant  was  not  bound  to  pay  in  specie,  but 
was  entitled  to  allowance  for  depreciation,  according  to  the 
act.  In  Lee  v.  Biddis,  1  Dall.  St.  Laws,  175,  it  is  held,  that 
current  lawful  money,  means  money  current  at  the  time  of 

making  the  contract,  and  that  parol  evidence  cannot  be  re- 
ceived to  prove  the  contrary. 

Jenkins  t  contra,  considered  the  case  in  three  points  of  view. 

1.  Were  the  payments  on  the  6th  March,  1781,  and  the  settle- 

ment in  the  Orphans'  Court,  reviewed  by  the  Supreme  Court, 
conclusive  evidence  of  payment  of  the  legacy.  2.  If  not  paid 

in  fact,  was  it  paid  in  presumption  of  law.  3.  Was  this  le- 
gacy such  a  debt,  as  should  have  been  scaled  under  the  Act  of 

3d  of  April,  1781. 

1st.  The  money  was  not  deposited  for  safe  keeping,  but  as 
a  payment.  Such  payment  was  not  authorised  by  any  law. 
The  legacy  was  not  due;  the  legatee  was  then  an  infant  and 

had  a  guardian,  William  Arbuckle,  who  was  appointed  guar- 
dian on  the  6th  June,  1780.  The  bond  was  to  pay  the 

legacy  according  to  the  will.  It  was  not  a  vested  legacy, 

but  being  given  "  when  she  arrived  at  the  age  of  eighteen," 
it  would  have  lapsed  if  she  had  died  before  eighteen.  The 
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1821*     pretended   payment  was   two  years  and   a  half  before  she 
came  to  the  age  of  eighteen,  which  was  not  till  August,  1783. 

M-cuLLorriii  There  was  no  law  nor  practice  authorisine  such  a  deposit  in executor  ot  ° 

.M-t  t-Lxoron  the  Orphans'  Court.  If  the  legacy  had  been  due,  it  should 
MOXTOOMEHY  have  been  paid  to  the  guardian  of  the  infant  whose  duty  it 

and  wife,  would  have  been  under  the  4th  section  of  the  Act  of  1713, 
(Purd*  Dig.  408)  to  put  it  out  at  interest.  The  Court  below 
therefore  were  right  in  deciding,  that  this  pretended  payment 

was  a  nullity,  though  recognised  by  the  Orphans'  Court.  We 
had  a  righc  to  go  into  the  proceedings  of  the  Orphans'  Court 
and  to  deny  the  payments  allowed  by  that  Court.  On  the 
appeal  to  the  Supreme  Court,  this  point  was  not  touched, 

nor  could  it  have  been,  because  it  was  M'-Cullough  who  ap- 

pealed. 
On  the  first  bill  of  exceptions,  he  contended,  that  as  the 

defendant  below  alleged  that  the  estate  of  Grubb  was  insol- 
vent, the  plaintiff  had  a  right  to  shew  that  Grubb  left  a  large 

estate,  which  came  to  the  hands  of  the  executor. 
On  the  second  bill  of  exceptions,  he  contended,  that  as  the 

bond  was  conditioned  to  pay  the  legacy  to  the  satisfaction 
of  Mrs.  Grubb,  therefore  the  plaintiff  had  a  right  to  prove 

that  she  was  not  satisfied.  Her  oath  in  the  Orphans'  Court, 
was  under  the  influence  of  her  husband.  This  Court  has 

frequently  decided  that  the  proceedings  of  the  Orphans' 
Court  are  not  conclusive. 

[The  Court  relieved  Mr.  Jenkins  from  speaking  as  to  the 
admissibility  of  the  records  in  evidence,  to  rebut  the  presump- 

tion of  payment  arising  from  length  of  time.] 

Then  as  to  the  scaling  of  this  debt,  'by  the  Act  of  3d  April, 
1781.  Grubb  died  in  May,  1779,  when  150/.  were  of  very 
little  value,  too  little  to  make  any  kind  of  provision  for  the 

daughter.  He  had  a  large  landed  estate,  and  gave  a  planta- 
tion to  each  of  his  sons.  In  Grubb  v.  M'-Cullough,  1  Teates, 

193,  a  case  is  reported  of  a  suit  for  legacies  under  th}s  very 
will  of  Thomas} Grubb,  and  auditors  found  that  they  were  to 
be  paid  in  value,  equal  to  specie. 

TiLGHMAfo,  C.  J.  delivered  the  opinion  of  the  Court. 

David  Montgomery  and  Jane  his  wife,  who  was  a  daughter 
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of  Thomas  Grubb,  deceased,  th^  plaintiffs  below,  brought  this      1821. 
suit  against  William  M'Cul/ough,e\ecutor  of  the  last  will  and  , 

testament  of  George  M'-Culiough,  deceased,  on  a  penal  bill 
dated  the  14th  of  October,  1779,  whereby  the  said  George 
bound  himself  to  the  said  Jane  Montgomery,  (then  Jane  Gt  ubb} 

in  the  penalty  of  300  pounds  Pennsylvania  currency,  condi-  and  wlfe- 
tioned  for  the  payment  to  the  said  Jane,  of  her  legacy,  as  men- 

tioned in  her  father's  will,  to  the  full  satisfaction  of  her  mo- 
ther, the  widow  Grubb  ;  very  soon  after  the  date  of  this  penal 

bill,  George  M'-Cullough  married  Mrs.  Grubb,  the  mother  of 
Jane,  and  sole  executrix  of  the  will  of  her  husband.  Thomas 
Grubb.  This  will  was  dated  the  27th  of  May,  1777,  and  the 
testator  died  in  May,  1779.  He  bequeathed  to  his  daughter 
Jane,  besides  a  specific  legacy  of  a  horse,  saddle,  and  bridle, 
with  a  bed  and  its  furniture,  the  sum  of  150/.  current  money 

of  the  State  of  Pennsylvania  when  she  came  to  the  age  of  eigh- 
teen years.  On  the  trial  of  the  cause,  in  the  Court  below, 

the  defendant's  counsel  took  three  bills  of  exception  to  the 
opinion  of  the  Court  on  points  of  evidence,  and  proposed  eight 

questions,  on  which  the  opinion  of  the  President  was  deli- 
vered in  writing,  and  placed  on  the  record. 

It  appears  by  the  1st  bill  of  exceptions,  that  the  plaintiff's 
counsel  offered  to  prove  by  the  oath  of  Jeremiah  Brown, 
that tk  Thomas  Grubb  was  considered  the  richest  man  in  Little 

Britain  township,  had  about  1000  acres  of  land,  and  a  great 
deal  of  personal  property,  which  went  into  the  hands  of  George 

M'Cullough,  by  his  intermarriage  with  the  widow."  To  this 
evidence,  the  defendant  objected,  but  the  Court  admitted  it. 
A  principal  point  of  dispute  on  the  trial,  was,  in  what  kind  of 
money  the  legacy  of  Jane,  the  daughter  of  Thomas  Grubb, 
was  payable  ;  that  depended  on  the  intent  of  the  testator,  which 
in  cases  of  this  kind  may  be  shewn,  by  circumstances  dehors 

the  will.  If  the  value  of  the  testator's  property,  in  specie, 
was  small,  and  the  amount  of  legacies  bequeathed  by  him, 
great,  it  would  afford  a  strong  presumption,  that  he  could  not 
have  intended  that  the  legacies  should  be  paid  in  specie.  It 
was  proper  therefore  to  admit  evidence  of  the  value  of  his  es- 

tate. But  the  evidence  offered  by  the  plaintiff,  was  of  too 

loose  a  nature — the  general  reputation  of  the  value  of  the  pro- 
perty. The  witness  should  have  been  confined  to  his  own 

knowledge.  Under  that  restriction  he  might  have  been  per- 
VOL.  VII.— E 
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1821.      mitted  to  testify,  as  to  the  value  of  Grubb' s  estate  ;  but  the 
Lancaster.      court  suffered  him  to  go  farther,  and  in  that  there  was  error. 

^e  2c*  bl^  °^  excePt'ons  shews,  that  the  plaintiff  offered 

to  prove  by  the  oath  of  Levi  Sidwell,  that  "  after  the  death  of 

George  M'Cullough,  Isabella  M'Cullough,  late  Grubb,  when 
and  wife.  on  her  death-bed,told  him,  that  she  was  dissatisfied,  and  no- 

thing could  satisfy  her,  but  the  payment  of  the  legacy  to  Jane, 

in  specie"  To  this  evidence,  also  the  defendant  objected, 
but  the  Court  admitted  it.  The  general  rule  is,  that  decla- 

rations, not  under  oath,  are  not  evidence.  Mrs.  M^Cullough 
might  have  been  examined  as  a  witness  ;  the  defendant  had  a 
right  to  the  benefit  of  cross  examining  her,  on  oath,  and  such 
a  cross  examination  was  very  necessary,  as  she  had,  together 

with  her  husband,  George  M"* Cullough,  settled  an  account  of 
her  administration  on  the  estate  of  her  first  husband,  Thomas 

Grubb,  in  which  she  had  received  credit,  for  150/.  paid  to 
her  daughter  Jane,  in  full  of  this  legacy  :  this  account  was 

settled,  on  her  oath  :  clearly  therefore,  her  subsequent  decla- 
rations, without  oath,  that  she  was  dissatisfied  with  the  pay- 

ment of  the  legacy,  ought  not  to  have  been  received. 
By  the  3d  bill  of  exceptions,  it  appears,  that  the  plaintiff  of- 

fered in  evidence,  the  record  of  an  action  brought  to  June 
Term,  1798,  by  Jane  Evans,  then  a  widow,  now  the  wife  of 
David  Montgomery,  and  one  of  the  plaintiffs  in  this  cause, 

against  George  M^Cullough  and  Isabella  his  wife,  executors  of 
Thomas  Grubb,  deceased,  for  the  recovery  of  the  legacy,  left  to 
her,  by  her  father  the  said  Thomas  Grubb  ;  also  another  record, 
of  a  suit  brought  to  AugustTerm,  1806,  by  the  present  plaintiffs 

against  the  said  George  M  '•Cullough  and  wife,  executors  of 
the  said  Thomas  Grubb,  for  the  recovery  of  the  same  legacy, 

and  a  scire  facias ,  after  the  death  of  the  said  George  M'Cul- 
lough,  against  his  executor,  in  order  to  bring  him  in,  and  make 

him  a  party  to  that  suit.  To  this  evidence,  the  defendant  ob- 
jected, but  the  Court  admitted  it.  When  it  is  considered, 

that  this  was  offered  as  rebutting  evidence,  in  order  to  remove 
the  presumption  of  the  payment  of  the  legacy,  arising  from 
length  of  time,  on  which  the  defendant  relied,  it  will  appear 

at  once,  that  it  was  evidence,  material,  and  highly  important. 

When  a  creditor  suffers  a  long  period  of  time  to  elapse,  with- 
out demanding  payment,  or  doing  any  act  from  which  it  may 

be  inferred  that  he  keeps  up  his  claim,  a  strong  presumption 
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of  payment  arises  ;  because  the  conduct  of  the  creditor  can-      1821. 

not  otherwise  be  well  accounted  for.     But  there  is  no  ground  Lancaster- 

for  such  presumption,  when  it  appears,  that  so  far  from  re- 
maining  passive,  the  creditor  has  been  prosecuting  legal  mea- 
sures  for  the  recovery  of  his  demand.     These  records,  there-  MONTGOMERY 

fore,  were  proper  and  powerful  evidence,  to  rebut  the  pre-     and  wife> 

sumption,  set  up  by  the  defendant';  and  the  Court  was  right 
in  admitting  them. 

In  order  to  judge  of  the  opinion  given  by  the  President  of 
the  Court  of  Common  Pleas,  to  the  eight  questions  proposed 

by  the  defendant's  counsel,  it  will  be  necessary  to  state  some 
of  the  evidence  given  by  the  defendant.  On  the  6th  March, 

1781,  George  M*  Cullough  and  wife,  deposited  in  the  Orphans' 
Court  of  Lancaster  county,  150/.  in  continental  paper  money, 

in  payment  of  Jane  Grubb9  s  legacy,  alleging  that  this  identi- 
cal money  had  been  received  in  payment  of  a  debt  due  to  the 

estate  of  Thomas  Grubb.  On  the  29th  of  June,  1791,  the  said 

M'Cullough  and  wife,  settled  in  the  Orphans'  Court  their  ad- 
ministration accounts  on  the  estate  of  Thomas  Grubb,  in 

which  they  were  credited  for  150/.,  paid  to  Jane  Grubb  in 
full  of  her  legacy  ;  but  being  dissatisfied  with  the  opinion  of 

the  Orphans'  Court  on  several  items  of  the  account,  they  ap- 
pealed to  the  Supreme  Court  at  January  Term,  1792,  and  that 

Court,  on  the  20th  March,  1804,  reversed  the  judgment  of  the 

Orphans'  Court,  as  to  the  sum  of  eighty  seven  pounds  and 
two  shillings,  directed  to  be  charged  against  the  accountant, 
and  ordered  that  the  accountant  should  be  credited  with  that 
sum. 

The  questions  proposed  to  the  Court  below,  though  eight 
in  number,  may  be  reduced  to  three  points.  1st.  Ought  the 
jury  to  have  been  directed  to  presume  payment  of  the  bond 
on  which  this  suit  was  brought,  or  of  the  legacy  which  the 

bond  was  intended  to  secure.  2d.  Was  the  bond,  or  the  leg- 
acy, such  a  debt  as  ought  to  have  been  reduced  to  its  value 

in  specie,  according  to  the  scale  of  depreciation  established 
by  the  act  of  3d  of  April,  1781.  3d.  Were  the  proceedings 

in  the  Orphans'  Court,  and  the  Supreme  Court,  conclusive 
evidence  of  the  payment  of  Jane  Grubb's  legacy  ? 

1st.  It  is  very  clear,  that  the  length  of  time  between  the 
date  of  the  bond  and  the  commencement  of  this  suit,  consi- 

dering all  circumstances,  afforded  no  ground  for  a  presump- 
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1821.  tion  of  payment.  In  general,  when  a  debt  is  due  on  bond, 

.^  an(j  twenty  years  elapse,  without  any  payment  ot  principal  or 
interesti  or  any  demand  of  payment  by  the  obligee,  it  must  be 
presumed  that  the  debt  is  paid,  because  it  is  contrary  to  the 

MOSTGOMEHT  usual  course  of  human  affairs,  that  a  creditor  should  acquiesce 
and  wife.  so  long  without  receiving  satisfaction.  But  the  presumption 

ceases,  when  it  appears  that  the  creditor  has  not  acquiesced, 
but  endeavoured  to  obtain  payment.  Now  in  the  first  place, 
although  this  penal  bill  bears  date  in  October,  1779,  yet  the 
legacy  secured  by  it  was  not  payable  till  the  8th  of  August, 
1783,  when  Jane  Grubb  arrived  at  the  age  of  eighteen  years  ; 
counting  from  that  period,  it  appears,  that  after  the  expiration 

of  only  fifteen  years,  Jane  Grubby  then  the  widow  Evans,  com- 

menced an  action  of  debt  against  George  M'-Cullough  and 
wife,  for  the  recovery  of  her  legacy.  This  suit  was  brought 
to  February  Term,  1798,  and  abated  by  the  plaintiffs  marriage 
with  her  present  husband,  David  Montgomery.  The  action 

was  renewed  by  the  present  plaintiffs,  against  M'Cullough 
and  wife,  to  August  Term,  1806,  and  from  that  time  to  the 

present  moment,  the  plaintiffs  have  been  endeavouring  to  ob- 
tain payment  of  the  legacy,  either  by  an  action  of  debt,  in 

which  the  legacy  was  demanded,  or  by  an  action  on  the  penal 

bill  of  George  M'Cullough.  It  is  immaterial  which  form  of 
action  was  used,  for  in  either,  the  recovery  of  the  legacy  was 
the  object  of  the  suit.  When  the  President  of  the  Court  of 

Common  Pleas  left  it  to  the  jury  to  determine  upon  this  evi- 
dence, whether  the  usual  presumption  arising  from  length  of 

time,  was  not  rebutted  by  the  circumstances  of  the  case,  he 
charged  more  favourably  to  the  defendant,  than  he  had  any 
right  to  expect,  for  the  charge  might  very  properly  have  been, 
that,  taking  all  things  into  consideration,  no  presumption  of 

payment  arose. 
2.  The  President  charged,  that  inasmuch  as  the  legacy  to 

Jane  Grubb  was  not  payable  till  her  age  of  eighteen,  at 
which  time  the  continental  paper  money  was  not  current ; 
the  case  was  not  within  the  Act  of  April,  1781,  and  the 
plaintiff  was  entitled  to  recover  the  nominal  amount  of  the 
legacy  in  specie.  Was  this  opinion  right  or  wrong?  By 
the  4th  Section  of  the  Act  of  3d  April,  1781,  it  was  enacted, 

that,  « in  all  cases  between  debtors  and  creditors,  for  debts 
or  demands  due  and  payable,  or  incurred  before  the  1st  March, 
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1791,  where  the  parties  cannot  otherwise  agree,  it  shall  be  1821. 

lawful  for  the  Court  to  appoint  auditors,  who  shall  have  full  Lawter. 

power  to  hear  and  examine  the  parties  upon  interrogatories,  M'CcttoroB 
and  also  the  witnesses,  papers,  and  proofs,  of  the  parties,  and  MTULI.OUGH 

to  liquidate  and  settle  all  debts  and  demands,  and  controver-  MONTGOMERY 
sies  subsisting  between  them,  agreeably  to  the  directions  of  and  wife- 
this  Act,  where  that  can  be  done ;  but  in  cases  where  the 
Act  shall  not  apply,  then  to  settle  the  same  according  to 
equity  and  good  conscience,  upon  due  consideration  had,  of 
the  nature  and  circumstances  of  the  case."  Now  let  us  con- 

sider the  nature  of  this  case,  and  see  how  the  Act  of  Assem- 
bly bears  on  it.  Although  the  penal  bill,  on  which  this  suit 

was  brought,  was  a  contract  entered  into  between  the  1st  of 
January,  1777,  and  1st  of  March,  1781,  (in  which  case  the 
Act  of  Assembly  was  to  be  applied,  as  appears  by  the  1st 
and  2d  sections,)  yet  the  real  object  of  the  obligation  was,  to 

secure  the  payment  of  a  legacy,  -which  is  not  a  contract ;  and 
moreover,  a  legacy  not  payable  till  the  year  1783  ;  so  that 
no  suit  could  have  been  maintained  on  the  penal  bill,  before 
the  year  1783.  It  appears  therefore,  that  this  was  one  of 
the  cases  to  be  settled  by  auditors,  according  to  equity  and 
good  conscience,  and  not  subject  to  a  peremptory  reduction, 

by  the  scale  of  depreciation  laid  down  in  the  Act  of  Assem- 
bly. And  in  truth,  if  ever  there  was  a  case,  which  called 

for  a  settlement  according  to  equity  and  good  conscience,  it 
was  this.  It  is  extremely  difficult,  I  might  say  impossible, 
to  decide  with  certainty,  what  the  testator  intended.  At  the 

date  of  his  will,  (27th  of  May,  1777,)  the  scale  of  depreci- 
ation is,  two  and  a  half  paper,  for  one  specie  dollar.  At  the 

testator's  death,  (JM.ay,  1779,)  the  difference  between  paper, 
and  specie,  was,  as  twenty-four  to  one.  At  that  time,  the 
will  was  consummate.  Reckoning  twenty-four  for  one,  the 
legacy  of  four  hundred  dollafs,  was  reduced  to  sixteen  dollars 
and  two  thirds.  Is  it  possible  that  a  man  of  large  fortune, 
who  gave  a  tract  of  land  to  several  of  his  sons,  could  mean 

to  provide  for  his  daughter,  by  giving  her  a  horse,  saddle, 
and  bridle,  and  a  bed,  and  furniture,  with  a  legacy  of  only 

sixteen  dollars  and  sixty-six  cents  ?  The  question  will  not 
bear  a  moment's  consideration.  But  what  did  he  mean  I 
Most  probably  he  supposed,  as  was  generally  supposed,  that 
before  his  daughter  came  to  the  age  of  eighteen,  the  currency 
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1821.  of  the  country,  (which  both  at  the  time  of  making  his  will, 
ancj  aj  ̂ js  Jeath,  was  in  a  state  of  progressive  depreciation,) 
would  be  fixed  at  the  value  it  had  sustained  before  the  war. 

executor  of    „  .  .  . 
M'Ccuocon  out  auditors  might  do  justice,  by  taking  into  consideration, 

MowiwMKRT  l^e  va^ue  °f  his  estate,  the  circumstances  of  the  times,  and 
and  wife,  other  matters  which  might  throw  light  on  the  intention  of  the 

testator.  We  are  not  without  authority  to  shew  that  this  case 

should  be  settled  by  auditors.  In  Levari's  Adm.  v.  Frey, 
2  Teates,  320,  the  action  was  debt,  on  an  obligation,  dated 

9th  January  ',  1779,  conditioned  for  the  payment  of  eighty 
pounds,  on  the  lOth  of  January,  1780.  The  plaintiff  offered 
to  prove,  that  the  bond  was  given  in  lieu  of  another  bond 
between  the  same  parties,  for  a  debt  contracted  long  before 
the  revolutionary  war.  Held,  that  the  case  was  proper  for 
auditors,  and  not  for  a  jury  ;  and  the  Court  declared,  that  if 
the  plaintiff  made  out  his  case  before  auditors,  he  would  be 
entitled  to  recover  eighty  pounds  in  specie,  and  interest.  But 

what  come  home  to  the  point,  are  the  cases  of  Joseph,  John, 
Thomas,  James,  and  Benjamin  Grubb,  against  these  very  ex- 

ecutors, for  legacies  bequeathed  by  this  same  will,  reported 
in  1  Teates,  193.  These  five  suits  were  referred  to  auditors 

who  reported  in  favour  of  the  plaintiffs,  fixing  the  value  of 
the  legacies  equal  to  specie.  I  am  therefore  of  opinion,  that 
it  was  going  too  far,  for  the  Court  below  to  say  peremptorily, 
that  the  plaintiffs  were  entitled  to  recover  the  nominal  amount 
of  the  legacy,  in  the  present  current  money  of  the  country. 
It  would  have  been  more  proper,  to  refer  the  case  to  auditors, 

after  the  precedent  in  Levan's  Adm.  v.  Frey. 
3.  But  the  third  part  remains  for  consideration.  The  de- 

fendant's counsel  contends,  that  the  proceedings  in  the  Or- 
phans' Court,  and  in  the  Supreme  Court,  on  the  appeal,  are 

conclusive  evidence  of  the  payment  of  this  legacy.  If  so, 

there  is  an  end  of  the  plaintiffs'  action.  Let  us  examine 
those  proceedings  then.  As  to  the  payment  of  four  hundred 

dollars  into  the  Orphans'  Court,  on  the  6th  of  March,  1781, 
in  satisfaction  of  the  legacy  bequeathed  to  Jane  Grubb,  it 
was,  as  a  judicial  proceeding,  a  mere  nullity.  The  legacy 
was  not  due,  Jane  being  under  the  age  of  eighteen  ;  and  it  it 
had  been  due,  it  should  have  been  paid  to  herself.  There 

was  no  suit  depending  .in  the  Orphans'  Court,  no  account 
settled.  And  the  reason  assigned  for  the  payment,  was  a 
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very  bad  one.  For,  granting  that  the  depreciated  paper  had  1821. 

really  been  received,  in  payment  of  a  debt  due  to  the  testator,  Lancaster. 

it  was  unjust  to  throw  the  whole  loss  on  the  child,  for  the  M'CutLouoa •*  executor  of 

benefit  of  George  M'-Cullough,  to  whose  wife  the  residue  of  M'CBLLOBGH 
the  personal  estate  was  devised,  after  payment  of  debts  and  MONTGOMEBT 

legacies.  Without  doubt,  the  Orphans'  Court  travelled  out  and  wife, 
of  its  jurisdiction,  in  receiving  this  deposit  on  account  of  the 
infant,  and  this  the  counsel  for  the  plaintiffs  concedes.  But 
he  relies  on  the  subsequent  settlement  of  the  administration 
account,  confirmed,  as  he  supposes,  so  far  as  concerned  the 
payment  of  this  legacy,  on  an  appeal  to  this  Court.  It  is  un- 

necessary to  consider  the  general  effect  of  settlements  in 

the  Orphans'  Court.  We  are  now  on  the  subject  of  a  legacy, 
and  the  question  is,  whether  a  legatee  is  concluded  by  a  set- 

tlement to  which  he  is  no  party,  in  which  the  executor  is 
credited  for  the  payment  of  the  legacy.  I  have  never  heard 

of  proceedings  in  the  Orphans'  Court,  to  compel  payment  of 
a  legacy.  There  is  no  Act  of  Assembly  authorising  a  suit 

of  that  kind,  but  there  is  an  Act  made  expressly  for  the  pur- 
pose of  enabling  legatees  to  sue  for  and  recover  their  legacies 

in  the  Court  of  Common  Pleas;  which  is  a  pretty  strong  in- 
dication of  the  sense  of  the  Legislature,  that  the  subject  was  not 

within  the  jurisdiction  of  the  Orphans'  Court.  Now  it  would 
be  most  extraordinary  indeed,  if  the  Courts  to  whom  juris- 

diction in  matters  of  legacy  is  assigned  by  positive  law,  should 
be  concluded  by  an  account  settled  in  another  Court,  which 
did  not  possess  that  jurisdiction.  Granting  that  a  decree  of 

the  Orphans'  Court  would  be  at  least  prima  facie  evidence 
of  all  receipts  and  disbursements,  on  account  of  debts  due  to 

and  from  the  testator's  estate,  funeral  expenses,  &c.  (whether 
it  would  be  conclusive  against  the  legatee,  as  to  these  mat- 

ters I  give  no  opinion,)  and  supposing,  for  argument's  sake, 
that  it  would  be  prima  facie  evidence  of  the  payment  of  the 
legacy,  upon  which  also  I  express  no  opinion,  yet  it  is  very 
certain,  that  it  cannot  be  conclusive  evidence  of  payment.  As 
to  the  appeal  to  the  Supreme  Court,  even  if  they  had  decided 
on  the  subject  of  the  legacy,  it  would  not  have  been  conclu- 

sive, because  the  decision  would  have  been  made  by  them 
as  a  Court  of  Appeal,  and  therefore,  not  binding  when  they 
came  to  try  the  issue  of  payment  in  a  suit  at  common  law, 

for  the  recovery  of  the  legacy;  the  judgment  on  the  appeal, 
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1821.      must  partake  of  the  nature  of  the  judgment  appealed  from. 

Lancaster    Therefore,  if  the  Orphans'  Court  could  not  make  a  conclu- 

iioTof1  s'lve  Decree,  on  tne  subject  of  payment  of  a  legacy,  neither 
M'CcixouGH  would  the  decree  of  the  Supreme  Court  be  conclusive,  when 
MONTOOKMT  made  on  the  same  subject,  in  their  appellate  capacity.     But 

and  wife,     the  truth  is,  that  the  Supreme  Court  never  made  any  decision 

on  the  subject  of  the  legacy  :  the  record  shews,  "  that  they 

reversed  the  decree  of  the  Orphans'  Court,  as  to  the  sum  of 
eighty  seven  pounds,  ten  shillings,  directed  to  be  charged 
against  the  accountants,  and  ordered  that  the  accountants 

should  be  credited  with  that  sum" ;  and  nothing  more  ap- 
pears.    Neither  does  it  appear,  that  Jane  Grubb  was  a  party 

to  the  proceedings,  either  in  the  Orphans'  Court,  or  in  this 
Court.     I  am  clearly  of  opinion,  therefore,  that  the  Presi- 

dent of  the  Court  below  was  right,  in  charging  the  jury,  that 

these  proceedings  were  not  conclusive  evidence  of  the  pay- 
ment of  the  legacy  in  question.     On  the  whole,  I  am  for  re- 

versing the  judgment,  and  ordering  another  trial. 

Judgment  reversed,  and  a  venire 
de  novo  awarded. 

MILLER  surviving  executor  of  MILLER  against  HEL- 
LER and  another  executors  of  HELLER. 

Monday,  IN  ERROR. 
June  4. 

A.purchased         ERROR   to  the  Court  of  Common   Pleas  of  Berks 
land  at  She- 

riff's sale  as  the  countv- 
prop'  rty  ofB. 
B.,  being  in 
possession,  A.     This  was  an  action  of  debt  brought  by  Joseph  Heller,  and 

Umdto*^.!  *  J°nn  Artert  executors  of  John  Dieter  Utiiller,  deceased,  against •with  a  cove- 
nant of  special  warranty  against  himself,  and  those  claiming  under  him,  and  gave  a  bond,  condition- 

ed thai  he  would  deliver  peaceable  possession  of  the  premises  to  C.,  or  his  heirs,  at  a  certain  date, 
and  warrant,  and  forever  defend  tbem  against  the  present  possessor  B.,  and  all  and  every  person  at» 
tempting  to  hinder  the  said  C.,  or  bis  assigns,  from  taking  possession  thereof  so  as  aforesaid,  and 
against  the  said  A.,  and  his  heirs  or  assigns.  A,  recovered  possession  by  ejectment,  and  delivered 
the  possession  to  C.,  who  was  afterwards  ejected  by  a  person  claiming  under  B.  Held,  that  the 
condition  of  the  bond  was  not  broken. 
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Jacob  Miller,  surviving  executor  of  George  Miller  deceased,      1821. 

upon  the  following  bond. 
 Lancaster. 

MILLER 
surviving 

"  Know  all  men  by  these  presents  that  I,  George  Miller,  of  executor  of 

Windsor  township,  in  the  county  of  Berks  and  State  of  Penn-      i  ̂   / 
siilvania,  yeoman,  am  held  and  firmly  bound  unto  John  Dieter      HELLER and  another 
Heller, of  Lower  Saucon  township,  in  Northampton  county,  and  executors  of 

aforesaid  State,  yeoman,  in  the  sum  of  1000/.  gold  and  silver     HELLKH- 
lawful  money  of  Pennsylvania,  to  be  paid  to  the  said  John 
Dieter  Heller,  or  to  his  certain  attorney,  his  heirs,  executors, 
administrators,  or  assigns,  to  which  payment  well  and  truly 
to  be  made  and  done,  I  do  bind  myself,  and  my  heirs,  execu- 

tors, administrators,  and  every  one  of  them  firmly,  by  these 
presents,  sealed  with  my  seal,  dated  the  twenty  ninth  day  of 
December,  A.  D.  1789. 

4*  Whereas,  George  Miller  abovesaid,  by  a  certain  assign- 
ment on  a  deed  executed  by  the  Sheriff  of  Northumberland 

county,  to  him  the  said  George  Miller,  for  certain  premises 
therein  described,  did  grant  bargain,  sell  and  convey  the 
said  premises  by  a  warranty,  in  said  assignment  mentioned, 
unto  him,  the  said  John  Dieter  Heller,  and  to  his  heirs  and 
assigns  for  ever.  Now  the  condition  of  the  above  obligation 
is  such,  that  if  the  above  bounden  George  Miller,  or  his  heirs 
shall  and  do  deliver  peaceable  possession  of  said  premises,  to 

said  John  Dieter  Heller ,  or  his  heirs,  at  or  before  the  fif- 
teenth day  of  April  now  next,  and  warrant  and  defend  the 

said  premises  against  the  present  possessor  Mounce  Jones, 

and  all  and  every  person  attempting  to  hinder  said  John  Di- 
eter Heller,  or  his  assigns  from  taking  possession  thereof, 

so  a*  aforesaid,  and  against  said  George  Miller,  and  his  heirs 
and  assigns  ;  then  the  above  obligation  to  be  null,  or  else  to 
be  and  remain  in  full  force  and  virtue  at  law." 

George  Miller.         [Seal.] 

The  parties,  by  agreement  went  to  trial  on  the  merits, 
without  regard  to  the  pleadings.  The  facts  appeared  to  be, 
as  follows : 

George  Miller  had  purchased  certain  land  at  Sheriff's  sale, 
as  the  estate  of  Mounce  Jones,  and  obtained  the  Sheriff's 
deed,  on  the  15th  of  June,  1789.  On  the  16th  of  November, 

Mounce  Jones  being  then  in  possession,  George  Miller  made 
VOL.  VII.— F 
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1821.  an  assignment  to  John  Dieter  Heller,  of  his  title  and  interest 

ter-  in  the  land,  w  ith  a  covenant  of  warranty  against  him,  and  his 

•uJv!vin*'  heirs,  ancl  all  claiming  under  him  or  them.      George  Miller 
ex. Tutor  of  brought  an  ejectment  against  M.  Jones,  in  which  he  recovered 

r.  possession,  and  delivered  it  to  John  Dieter  Heller.     After- 

tn^HnonTer  wart^s  John  Dieter  Heller  was  evicted  by  Nicholas  Jones, vtho 
executors  of  claimed  under  M.  Jones. 
HSLLEB. 

Two  questions  arose  in  the  Court  below,  on  which  the 
charge  of  the  Court  was  delivered  favourably  to  the  plaintiff. 

1st.  The  first  was  on  the  extent  of  the  covenants  in  the 

condition  of  the  bond.  The  defendant  below,  contended 

that  they  related  to  the  delivery  of  possession,  on  the  15th 
of  April  1790,  and  that  their  object  was,  only  to  protect  John 
Dieter  Heller  from  being  intenupted  in  taking  possession, 
by  M.  Jones,  or  any  other  person,  and  contained  a  covenant 
as  to  title,  against  George  Miller  and  his  heirs  only.  The 
plaintiff  insisted  that  the  covenants  in  the  bond,  were  for  quiet 

enjoyment  and  warranty  against  Mounce  Jones,  and  all  clai- 
ming under  him  :  and  that  as  the  testator  was  evicted  by  Nic- 
holas Jones,  claiming  under  M.  Jones,  the  covenants  were 

broken. 

2d.  The  second  point  was  the  measure  of  the  damages. 
The  plaintiffs  below  contending,  that  the  bond  was  given  by 
way  of  an  indemnity,  and  therefore  John  Dieter  Heller  was 

entitled  to  all  the  damages  he  had  sustained ;  and  that  to  in- 
demnify him  from  them,  he  ought  to  recover  the  increased 

value  of  the  lands,  on  the  day  of  eviction,  and  the  value 

of  all  its  improvements,  at  that  time,  and  all  the  costs  incur- 
red in  defending  his  title  and  possession  ;  the  defendant  in- 

sisted, that  if  the  eviction  fell  within  the  covenant,  it  should 
be  considered  entirely  as  a  covenant  of  warranty,  in  which 
the  value  at  the  time  of  the  conveyance,  viz.  the  money  paid 
with  interest,  could  alone  be  recovered,  without  reference  to 

the  rise  in  value,  or  the  improvements  made  by  John  Dieter 
Heller. 

Evans  and  Hopkins,  for  the  plaintiff  in  error,  contended 
that  the  plain  meaning  of  the  condition  of  the  bond,  was,  so 
far  as  related  to  Mounce  Jones,  and  all  other  persons,  to  war- 

rant the  delivery  of  peaceable  possession,  and  nothing  further, 
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and  to  this  only  the  words  extended.  They  cited  Sheph.  1821. 

Touch.  364. 367.  375.  Wood's  Inst.  220.-  a.  7  Bac.  Ab.  (Wits.  Lancaster. 

£</0  Warranty  D.  4  Com.  Z>z>.  294.  2  Caines,  97.  On  the  MILLER f  °  surviving 
second  point,  they  cited,  7  Z?«c.  ̂ 6.  (Wils.  Ed.}  239.  note.,  executor  of 

Bender  v.  Fromberger,  4  £>a//.  441.,  9  Johns,  324,.  Ml^ER HELLER 

.     ,     ,          .  ...          and  another Baird  and  Buchanan,  contra,  contended  that  the  condition,  executors  of 

contained  a  warranty  against  M.  Jones,  which  was  the  same 
as  a  warranty  against  the  title  of  M.  Jones ;  and  was  distinct 
from  the  covenant  to  deliver  possession.  They  cited  Dy.4-25. 
Fin.  174.  z.  a.  3,  and  Heller  v.  Jones,  4  Binn.  61,  in  which 
the  construction  of  this  bond  had  been  given  by  this  Court. 

On  the  second  point  they  cited  Cooper's  Justinian,  620. 
Gains-worth  v.  Griffith,  1  Sound.  58.  3  Mass.  Rep.  545. 

In  reply,  it  was  observed  that  in  Heller  v.  Jones,  this  bond 
was  not  produced,  but  the  Supreme  Court  was  obliged  to 
take  it  as  had  been  proved  by  parol  evidence,  viz.  as  a  bond 
of  indemnity  against  the  titles  of  all  other  persons. 

The  opinion  of  the  Court  was  delivered  by 
DUNCAN  J. — This  was  an  action  of  debt  on  bond,  in  the 

penalty  of  10OO/.,  with  the  following  condition.  [Here  his 
honour  stated  the  condition.]  The  parties  went  to  trial  on 
the  merits  by  agreement,  without  regard  to  the  pleadings. 

The  argument  was  principally  confined  to  the  exceptions 
to  the  charge  of  the  Court,  and  branched  out  into  two  heads 
of  inquiry.  The  first  was,  on  the  extent  of  the  covenant  in, 
the  condition ;  the  plaintiff  in  error  contending,  that  this 
only  related  to  the  delivery  of  possession,  on  the  15th  April, 
1790,  its  purpose  being  only  to  protect  Heller  from  interrup- 

tion in  taking  possession  by  Mounce  Jones,  or  any  other  per- 
son, and  contained  a  covenant  against  George  Miller,  and  his 

heirs  only,  as  to  the  title.  The  conveyance  referred  to  in  the 
bond  was  barely  an  assignment  of  the  title  and  interest  of 
Miller,  with  a  covenant  of  warranty  against  him  and  his 
heirs,  and  all  claiming  under  him  and  them. 

The  defendants  contended,  that  the  covenants  were  for 

quiet  enjoyment,  and  warranty  against  Mounce  Jones,  and  all 
claiming  under  him  ;  and  that  as  the  testator  was  evicted  by 
Nicholas  Jones,  the  covenants  are  broken. 
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1821.  The  second  was,  the  measure  of  damages  :  the  defendants 
jn  crror  contending,  that  the  bond  was  .given  for  indemnity, 
anc*  tneref°re  tney  were  entitled  to  all  the  damages  they  had 

ex.  eutor  of  sustained  ;  that  it  was  intended  to  keep  them  whole  ;  a  stipula- 
tion for  actual  compensation ;  and  to  satisfy  them  for  the  real 

"*      value  of  the  land,  with  all  its  improvements,  on  the  day  of 
i-x.-L-moi- of  eviction,  and  all  costs,  in  defending  the  possession  and  title. 

It  was  admitted  that  if  the  pleadings  had  been  drawn  up  at 
large,  the  breach  assigned  would  have  been  the  eviction  by 
Nicholas  Jones,  claiming  under  Mounce  Jones,  and  likewise 

that  George  Miller  claimed  under  Mounce  Jones.  It  was 
further  admitted,  that  Miller  recovered  in  full  against 

Mounce  Jones,  and  delivered  possession  to  Heller.  While 
the  plaintiff  insists,  that  if  the  eviction  falls  within  the  co- 

venant, it  should  be  considered  entirely  as  a  covenant  of 
warranty,  in  which  the  value  at  the  time  of  conveyance,  the 
money  paid  with  interest  without  relation  to  the  rise  in 
value  or  the  improvements  made  by  Heller  could  alone  be  re- 

covered. If  the  Court  should  be  of  opinion  with  the  defen- 
dant on  the  first  point,  it  will  become  unnecessary  to  give  one 

on  the  second  ;  as  that  goes  to  the  foundation  of  the  right  to 
recover  any  thing. 

There  is  one  rule  which  enters  into  the  construction  of  all 

deeds  ; — they  are  to  be  construed  agreeably  to  the  intention 

of  the  parties,  "  and- that  intention  ought  to  be  adjudged  of 
the  several  parts  of  the  deed,  as  a  general  issue  out  of  the 
evidence.  Intent  ought  to  be  picked  out  of  every  part,  and 

not  out  of  one  word  only."  Winch,  98.  At  present,  the 
chief  object  of  Courts  of  law  is,  to  discover  the  true  meaning 
of  the  parties  to  any  contract,  and  to  construe  it  accordingly. 
It  is  proper  to  consider  the  state  of  the  parties  and  the 
property,  when  the  bond  was  given,  and  determine  from 
that  and  the  whole  condition,  the  purpose  for  which  it  was 
given,  without  rejecting  any  word,  if  consistent  effect  can  be 
given  to  it.  George  Miller  had  purchased  the  land,  as  the 

estate  of  Mounce  Jones,  and  obtained  the  Sheriff's  deed  on 
the  15th  June,  1789;  and  conveyed  to  Heller,  on  the  16th 
November,  Mounce  Jones  being  then  in  possession.  On  the 

29th  December,  he  gave  this  bond,  by  which  he  bound  him- 
self to  deliver  possession  on  or  before  the  15th  Apri/,  fol- 

lowing. 
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One  thing  we  are  assured  of;  that  is,  that  George  Miller  1821. 

never  intended  to  warrant  the  title  further,  than  as  against  La»caster- 

himself  and  his  heirs,  and  all  claiming  under  him  or  them  ;  MILLER 
surviving 

for  such  is  the  special  nature  of  the  warranty  in  the  assign-  executor  of 

ment,  and  such  is  the  concluding  covenant  in  the  bond.  Now  ""^ 
if  the  covenant  was  a  general  covenant  as  to  quiet  enjoyment,  HELLEB 
it  would  be  quite  inconsistent  with  the  restricted  covenant  of  executors  of 
warranty,  as  to  the  title  ;  for  then  it  must  be  said,  that  he  in- 

tended to  give  .a  limited  and  an  unlimited  warranty.  Our 

object  is,  to  find  out  what  is  the  meaning  of  the  parties,  with- 
out any  regard  to  the  place  in  which  the  covenants  stand  in 

theinstrument,  or  attention  to  grammatical  rules.  So  far  as 
respects  the  title,  Miller  had  entered  into  all  the  covenants 
he  intended.  He  had  not,  and  he  could  not  give  im- 

mediate possession ;  for  Bounce  Jones  held  that ;  and 
the  purpose  of  the  parties,  when  the  bond  was  given, 

was,  to  secure  the  delivery  of  Jones's  possession  to  Heller. 
The  condition  is,  "  the  said  George  Miller  or  his  heirs  shall 
and  will  deliver  possession  of  the  said  premises  to  John  Z). 

Heller,  at  or  before  the  15th  April."  That  is  one  covenant. 
*«  And  warrant  and  forever  defend  the  said  premises  against 
Mounce  Jones,  the  present  proprietor,  and  all  and  every  per- 

son attempting  to  hinder  said  John  D.  Heller  from  taking 

possession  thereof,  so  as  aforesaid,"  is  another  distinct  cove- 
nant. "  And  against  the  said  George  Miller,  and  his  assigns," 

is  a  third  covenant.  These  two  last  covenants  are  contained 

in  one  sentence,  and  throughout  the  sentence  the  warranty 
runs.  It  would  be  an  unreasonable  supposition,  that  George 
Miller  intended  to  enter  into  a  perpetual  covenant  against 
the  tortious  entries  of  Mounce  Jones  and  all  the  world.  For  if 

the  defendant's  construction  be  a  just  one,  it  would  include  all 
hindrances,  legal  or  illegal,  by  all  persons,  and  to  the  end  of 
time.  This  cannot  be  the  fair  construction  of  this  instru- 

ment. The  obtaining  possession  was  the  main  design  ;  and 
the  whole  of  the  first  and  second  covenants  refers  to  the  pos- 

session. To  the  taking  of  possession  as  aforesaid,  Mounce 
Jones,  and  all  and  every  person  aud party  stand  in  the  same 
relation,  as  to  this  covenant. 

The  covenant  was  a  special  covenant  respecting  the  taking 
the  possession — possession  as  aforesaid  ;  that  is,  at  the  time 
George  Miller  covenanted  to  deliver  it ;  and  is  an  express  co- 
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1821.      venant,  on  the  part  of  George  Miller,  that  he  will  warrant  that 
_  neither  Mounce  Jones,  nor  any  other  person,  should  attempt 

KR      to  hinder  Heller  in  taking  possession,  on  the  aforesaid  15th surviving  m  °    ' 
executor  of  April.    It  is  not  at  all  probable,  or  in  any  way  to  be  account- 

ed for,  that  this  man,  who  was  so  cautious  in  warranting  the 

HEU.ER     title,  should  enter  into  covenant,  to  warrant  and  defend  the and  another 

«•  cmors  of  possession  for  ever. 

It  is  of  some  weight  with  me,  that  every  covenant  respec- 
ting Mounce  Jones,  is  personal  to  him  by  name,  and  to  him 

as  the  present  possessor.  I  cannot  suppose  that  this  was  acci- 
dental, and  not  intended  to  confine  it  to  him,  when  in  the 

same  sentence,  the  covenant  as  to  the  title,  is  against  George 
Miller,  and  his  heirs  and  assigns,  and  not  against  him  alone. 
I  do  not  say,  that  if  from  the  whole  context  it  appeared,  that 
the  parties  intended  a  perpetual  covenant  against  Mounce 
Jones,  and  all  claimers  under  him,  but  that  the  law  might  so 

construe  it.  But  here  there  is  nothing,  which  would  irre- 
sistibly force  this  inference,  but  quite  the  contrary  ;  and  the 

Court  ought  not  to  indulge  parties,  in  leaving  out  words, 
which  are  ordinarily  introduced,  and  by  which  the  real  mea- 

ning of  the  parties  might  be  understood  ;  and  this  is  increased 
by  the  omission  in  one  covenant,  and  the  insertion  in  another. 

A  covenant  for  quiet  enjoyment,  is  very  different  from  one 
Warranting,  that  the  grantee  should  meet  with  no  hindrance 
in  taking  possession  at  or  before  a  stated  day  fixed  by  the 
instrument.  No  breach  of  the  covenant  is  alleged.  It  must 
be  taken,  that  it  was  not  broken,  and  that  neither  Mounce 

Jones,  nor  any  other  person,  hindered  him  from  taking  that 
possession.  I  cannot  put  any  other  construction  on  these 

words,  than  that  George  Miller  says — "  I  will  not  covenant 
for  the  goodness  of  my  title,  but  I  will  covenant  to  deliver 
you  possession,  on  the  15th  of  April,  and  will  warrant,  that  in 
taking  possession,  you  shall  not  be  hindered  by  Mounce  Jonest 

or  any  other  person".  Taking  possession  is  one  act,  and  not 
a  succession  of  acts,  and  does  not  signify  a  continuance  of 

possession  ;  and  George  Miller  says,  *«  I  will  not  enter  into 
any  warranty  of  the  possession,  1  will  not  defend  against 
any  disturbance  or  interruption,  except  it  is  by  myself,  or  my 
heirs  and  assigns  ;  I  will  undertake  to  put  you  in  possession, 

but  not  to  keep  you  there".  The  present  possession  of 
Mounce  Jones,  and  the  delivery  of  the  possession  was  all 
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that  was  in  the  view  of  the  parties  or  scope  of  the  covenants.      1821. 
Looking  at  the  instrument,  this  is  the  construction,  and  there 
is  nothing  so  doubtful,  or  ambiguous  in  the  covenants,  as  to 

surviving 

require  the  conduct  of  the  parties  to  be  called  in,  to  impose   executor  of 
i-n-  .  .  f  •    .       MILLER 

a  diflerent  construction;  there  is  no  express  covenant  tor  quiet         Vf 
possession  or  enjoyment,  and  so  material  a  covenant  cannot  be 
implied  or  added  to  it,  by  the  conduct  or  declaration  of  the   executorsof 
parties.     Courts,  both  of  law  and  equity,  constantly  advert 
to  the  situation  of  the  parties  and  the  property,  in  order  to 

enable  them   to  construe   ambiguous  and   ill  penned  instru- 
ments ;  but  it  is  now  clearly  settled,  that  in  the  construction 

of  a  deed  or  agreement,  the  acts  of  the  parties  cannot  be  taken 
into  consideration,  Sugden,  118;  and  parol  evidence  of  the 
intention  of  the  parties  ought  not  to  have  been  received.    On 
the  first  argument,  the  acts  of  Miller,  and  his  declarations,  had 
their  influence  in  the  view  which  I  then  took  of  these  cove- 

nants, and  I  was,  I  acknowledge,  disposed  to  consider,  that 
in  this  case,  the  parties  themselves  had  put  a  construction  on 
these  covenants,  and  were  therefore  bound  by  it.     I  am  now 
satisfied,  this  view  was  erroneous,  and  that  all  this  evidence 

should  be  disregarded,  and  have  no  influence  on  the  construc- 
tion of  the  bond. 

The  clause  respecting  the  possession,  is  one;  but  if  they  were 
distinct,  the  second  would  be  consequential  to  the  first.  The 
just  rule  of  construction,  will  be  found  in  1  Sound.  60,  it  is 
this  —  where  any  sentence  contains  distinct  covenants,  and 
there  are  words  of  restriction,  either  in  the  prefatory  or  con- 

cluding part  ;  these  words  must  be  extended  to  every  part 
of  the  sentence,  unless  the  intention  of  the  parties  appears  to 
require  a  contrary  construction  ;  there  are  many  decisions 
confirming  this  rule,  and  some  of  them  of  a  very  early  date. 
In  Broughton  v.  Comvay,  Moore,  58,  Dyer,  240,  a  condition 
that  vendor  had  not  done  or  would  not  do  any  act,  to  disturb 
the  vendee,  but  that  he  should  hold  and  enjoy,  without  the 
disturbance  of  vendor,  or  any  other  person,  was  confined  to 

acts  done  by  the  former,  because  the  latter  words  were  refer- 
able to  the  former  ;  and  it  is  no  breach,  if  the  assignee  be  dis- 

turbed by  the  act  of  any  other  person,  if  it  be  without  the  act 
of  the  assignor,  Powell  on  Cont.  403.  So  if  one  covenant  that 

lands  are  of  the  value  of  lOOO/.  per  annum,  and  so  shall  conti- 
nue, notwithstanding  any  act  done  or  to  be  done  by  him,  the 
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1820.  words,   "notwithstanding   any  act,"  extend  as  well  to  the 
LancasttT-  time  of  covenant  made,  as  to  the  time  future  ;  and,  though 
sui^fn^  they  be  not  of  that  value,   the   covenant  will  not  be  broken, 

executor  of  except  some  act  done  by  the  covenantee  be  the  cause  of  it. MILLER  ' 
Rich  v.  Rich,  Cro.  El.  43,  and  Gervis  v.  Peade,  615.  And 

aifd  another  again  'n  3  ̂ °'  *6,  there  were  four  covenants  :  the  first  for 
executors  of  seisin  in  fee,  the  second  for  right  to  convey,  the  third  against 

incumbrances,  and  the  fourth  for  quiet  enjoyment.  The  first, 
third,  and  fourth  covenants,  were  expressly  restrained  to  the 
act  of  the  grantor,  his  father,  and  grandfather,  and  the  se- 

cond was  unrestricted.  The  whole  Court  agreed  that  the 
covenants  were  distinct  and  several,  and  three  Justices,  in 

opposition  to  NORTH,  Ch.  J.,  held,  the  first  and  second  cove- 
nants were  synonymous,  and  therefore  as  the  grantor  had  co- 

venanted against  his  own  acts,  it  could  not  be  intended,  that 
he  should  immediately  afterwards  covenant  against  all  the 
world. 

A  series  of  decisions  has  fixed  a  principle,  that  however 

general  the  words  of  a  covenant  may  be,  if  standing  alone, 
yet  if  from  other  covenants  in  the  same  deed,  it  is  plainly 
and  irresistibly  to  be  inferred,  that  a  party,  could  not  have 
intended  to  use  the  words  in  the  general  sense  which  they 
import,  the  Court  will  limit  the  operation  of  the  general 
words  of  any  covenant  in  the  same  deed.  The  question 
therefore,  always  is,  whether  such  irresistible  inference 
does  arise  from  concomitant  covenants ;  if  it  does,  they 
will  control  the  general  words  ot  the  covenant.  It  is  not 
required  here  to  restrain  general  expressions,  by  concomitant 
restrictive  ones,  for  there  is  no  general  covenant  for  quiet 

enjoyment,  or  against  disturbance,  but  a  special  one,  respect- 
ing the  taking  possession,  and  not  a  covenant  against  interrup- 

tion or  disturbance  of  the  possession,  when  it  was  acquired. 
It  is  not  asked  by  the  plaintiff  in  error,  to  restrain  a  general 
covenant  by  inference,  and  prune  it  down  to  a  special  one ; 
but  the  defendants  in  error,  require  a  construction  to  change  a 
special  covenant,  and  enlarge  it  into  a  general  one,  and  intro- 

duce other  covenants  by  inference,  whilst  so  far  from  being 
a  necessary  inference,  there  is  an  irresistible  inference  to  the 
contrary. 

'«  Against  Mounce  Jones,  and  all  other  persons  attempting 
to  hinder  John  D.  Heller  from  taking  possession  thereof,  so 
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as  aforesaid,  will  warrant  and  for  ever  defend.'7     To  ascer-      1821. 
tain  the  sense  of  this,  we  have  only  to  look  to  the  line  in  the 

"  instrument  next  above  ;  that  explains  the  general  expression     MILLEB 
'  f  .  surviving 

as  aforesaid,"  and  shews  it  to  be,  a  taking  possession,  at  or  be-    executor  of 

fore  the  15th  April.     If  this  was  a  general  covenant  for  quiet         !^LEI 
possession  and  enjoyment,  what  would  be  the  use  of  any  other     HELLER 

J    J  -         ,  .  -  and  another restricted  covenant,  lor  this  would  supersede  them  all  ;  for  a  executors  of 

grantee  might  say,   «*  I  cannot  sue  you  on  the  covenant  for 
title,  but  I   have  a  cause  of  action  on  a  general  covenant,  for 

perpetual  possession  and  quiet  enjoyment."     Taking  posses- 
sion is  one  act,  limited  here  to  a  point  of  time  :  quiet  enjoyment 

includes  every  thing,  and  is  perpetual  :  into  a  covenant  for 
the  latter,  George  Miller  did  not  enter,  into  the  former  he 
did,  and  that  he  fulfilled.     If  there  had  been  a  general  cove- 

nant for  quiet  enjoyment,  separate  and  distinct  from  the  co- 
venant for  delivery  of  possession,  it  perhaps  would  not  have 

been  restrained  by  the  restrictive  covenant,  as  to  delivery  of 
possession,  for  that  would  be  a  covenant  of  a  materially  diffe- 

rent import,  and  directed  to  a  different  object.     The  cove- 
vant  for  quiet  enjoyment,  is  an  assurance  against  the  conse- 

quences of  a  defective  title,  and  of  any  disturbances  therefor  ; 
and  if  he  be  lawfully  evicted,  the  grantor  by  such  covenant, 
stipulates  to  indemnify  him  at  all  events.     But  the  covenant 

for  delivery  of  possession,  and  that  there  shall  be  no  attempt 
to  hinder  him  from  taking  possession  at,  or  before  a  parti- 

cular day,  is  a  quite  different  covenant  ;  it  is  a  covenant 

against  all  acts  of  interruption,  legal  or  illegal,  with  or  with- 
out title,  in  taking  the  possession  at  the  time  stipulated,  and 

when  the  possession  is  taken  without  interruption,  that  cove- 
vant  has  performed  its  office,  and  has  no  continuing  obligation. 

It  has  been  with  great  earnestness  pressed  on  the  Court, 
that  this  bond  has  received  a  construction  by  this  Court,  in 

the  case  of  Heller  &  Miller  v.  Jones'  lessee,  4  Binn.  61.  This 
is  not  so.  The  bond  is  called  an  indemnifying  bond.  The 
bond  itself  was  not  given  in  evidence,  but  in  order  to  connect 
Miller  &?  Heller  in  the  action,  Nicholas  Jones  v.  Mounce 

Jones,  and  iu  the  deft-nee  set  up  by  .  Miller,  to  shew  a  fraud 
in  the  scire  Judas  on  the  judgment,  between  the  plaintiff  and 
defendant  in  th<  proceedings,  and  that  the  whole  was  a  con- 

trivance to  drfeat  George  Miller  of  his  judgment,  and  from 
the  circumstances,  to  draw  the  conclusion  that  at  the  trial 

VOL.  VIL—G 
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1.821.  on  the  scire  facias,  Heller  was  virtually  a  party,  and  that 
this  defence  being  set  up  in  the  suit,  and  a  verdict  against 

MILLER  j.  tne  Vcrtijct  Was  conclusive  between  all  parties  and  privies. surviving          ' 
exi-i-nior  of   Notice  had  been  given  Heller  to  produce    this  bond;  he  did 

\,L         not  produce   it,  and  evidence  was  given,  that  when  Miller 
sojj  to   fjener   ne  gave  him  a  bond  to  indemnity  him  ;  but 

and  another  ...  J 
executors  of  the  bond  was  not  given  in  evidence,  nor  parol  evidence  of 

"**'  its  contents,  otherwise  than  by  the  witness  testifying,  that 
jllil.'er  had  given  Heller  a  bond  of  indemnity  against  the  claims 
of  others.  If  the  witness  was  under  mistake  as  to  the  nature 
of  the  indemnity,  Heller  had  an  opportunity  to  shew  that 
mistake,  by  producing  the  bond  itself.  But  for  the  purpose, 
it  was  introduced,  this  bond  would  establish  the  connec- 

tion with  its  special  covenants  equally  as  if  it  had  contained 
general  covenants.  The  case  reported  very  fully  shows, 
that  this  bond  and  its  conditions,  are  now  for  the  first  time, 

to  receive  a  judicial  construction  in  this  Court  ;  and  the 
Court  are  of  opinion,  that  there  was  error  in  the  Court  of 
Common  Pleas,  in  deciding  that  this  breach,  the  eviction  by 
Nicholas  Jones,  was  within  any  of  the  covenants  in  the  con- 

dition of  the  bond. 

This  makes  it  unnecessary  to  decide  on  the  measure  of  da- 
mages which  should  obtain  on  a  bond  with  a  penalty,  condi- 
tioned to  warrant  either  title,  perpetual  possession,  or  quiet 

enjoyment,  because  the  plaintiff  in  error  is  not  liable  at  all, 

and  there  is  no  cause  of  action,—  no  breach  assigned  on  re- 
cord, falling  within  any  of  the  covenants  ;  and  it  would  be 

giving  an  extra  judicial  decision,  in  a  very  important  ques- 
tion, which  ought  always  to  be  avoided.  The  judgment  is 

therefore  reversed. 

Judgment  reversed. 
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1821. 
Lancaster. 

SHARE  and  another  against  ANDERSON  and  others,  exe- 
cutors of  ANDERSON. 

IN  ERROR. June. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster    A  decla- ration by  a 

COUnty.  vendor,  evinc- 

ing a  disposi- tion to  de- 
This  was  an  action  of  debt  brought  by  Mary  Anderson  fraud,  is  not 

i>     •*•  A     j  rr  evidence 
and   others,   executors   of  James   Anderson,  against  Henry  against  him  in 

Share  and  Christian  Hershcy,  senior,  to  recover  the  amount  *ns"ld^"*Jt 
due  on  a  bond,  executed  by  Henry  Share  and  Christian  Her-  transaction 

shey,  senior,  to  the   said  James  Anderson,  conditioned   for  pe,.Son"  not^ 
the  payment  of  50,000  dollars,  on  the    1st  May,  1815,  with  then  in  eon- 
interest  from  the  1st  of  March,  1814.     On   this  bond   the     Collateral 

several  sums  of  600  dollars,  and  70O  dollars,  had  been  paid  SlJ1J£J> 
and  credited.  b?  thLe  Vt mlor» 

on  the  execu- tion of  articles, 

The  defendants  pleaded  payment,  with  leave  to  give  the  jj  jfdemrify' 
special  matters  in  evidence,  and  gave  notice,  that  they  would  the  vendee 

_  ,,  ...  „  ,  i-i         r  against  incutn- 

give  the  following  matters  in   evidence: — J  hat  the  title  ot  brands,  are 

the  plaintiff's  testator  to  the  said  lands,  was  defective  and  ̂ ^'"n 
incumbered,  at  the  time  of  the  sale  to  the  defendant,  and  the  deed 

......  r  ,,.          ,         ,    r          •         i      against  those 
continued   and   still  is   imperfect.      I  hat  the   delects  in   the  meumbrances, 

title  and  incumbranccs  upon  it.  were  concealed  by  the  plain-  ?'"\  c£nnot. *  be  taken  ad-    - 
vantage  of 

in  a  suit  for  the  purchase  money,  where  they  are  not  alleged  as  proofs  of  fraud.  It  follows,  that 
any  special  damage  sustained  in  consequence  of  the  non-performance  of  such  promises  is  not  evi- 

dence in  such  suit. 

It  is  sufficient  in  Pennsylvania,  to  entitle  a  vendor  to  relief  against  the  payment  of  purchase  mo- 
ney, on  the  ground  of  existing  incumbrances,  that  eviction  may  take  place  :  it  is  not  necessary 

that  an  eviction  at  law  should  actually  have  taken  place. 
It  seems,  that  if  the  most  part  of  such  incumbrances  are  discharged,  the  jury  may  allow  for  the 

residue  in  the  verdict. 

Where  land  is  decreed  to  one  heir  bj  order  of  the  Orphans'  Court,  the  purchase  money  due  the 
others,  is  a  lien  on  the  land;  but  a  release  by  the  children  of  one  of  these  heirs  who  is  dead,  is 

binding  in'equity,  and  on  every  one  but  creditors,  at  law. A  quit  rent  out  of  the  land  sold,  against  which  there  is  a  covenant  of  warranty  in  the  deed,  is 
not  to  be  estimated  and  deducted  from  the  purchase  money  5  but  only  the  averages. 

A  justice  of  the  peace  cannot  do  an  official  act,  or  exercise  a  judicial  function,  out  of  his  proper 
district  or  county.  Therefore,  an  acknowledgment  of  a  deed  by  a  feme  covrt,  taken  in  Lan- 

caster county,  before  a  justice  of  the  peace  of  York  county,  for  lands  in  York  county,  is  void. 
But  if  such  feme  covert  after  wards  joins  as  executor' in  a  suit,  to  recover  the  purchase  money 

for  the  lands  conveyed  by  such  deed,  the  invalidity  of  the  deed  is  no  objection  to  the  plaintiff's 
recovery  ;  for  having  affirmed  the  deed  by  the  suit  for  the  purchase  money,  she  has  made  her 
election,  and  will  be  forever  barred  by  the  recovery,  from  claiming  her  dower. 
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1821.      tiff's  testator,  at  the  time  of  contracting,  and  when  disco 
Lancatter.     vere(^  ne  engaged   to  the  purchaser,  that  he  should  be  no 
an«f  another  ̂ oser  *°r  want  °^  tnem»  an^  that  he  would  immediately  have 

v.         them  supplied  and  removed,  and  that  the  purchaser  at  any 
\-VDF.B90H '8  ,  ,,    ,  .  _  _      , executors  rate,  should  be  no  loser,  or  at  no  loss  tor  want  of  them  ;  on 

which  engagements  alone,  the  contract  went  into  effect.  That 

it  was  fully  explained  and  made  known  to  the  plaintiff's  tes- 
tator, that  part  of  the  lands  purchased,  was  for  a  town  plot, 

to  be  laid  out  in  lots,  and  that  a  complete  title  was  expected 
and  indispensable,  and  that  such  a  one  was  promised,  and 
indemnity  against  loss  for  want  of  it  stipulated.  That  the 
defendant,  upon  the  faith  of  the  engagements  of  the  plain- 

tiff's  testator,  laid  out  the  ground  plot,  of  part  of  said  lands, 
in  a  town,  and  made  extensive  and  advantageous  sales  of 

great  numbers  of  the  lots  at  vendue,  which  sales  were  frus- 

trated and  defeated  by  the  defendant's  not  getting  a  clear 
title  from  the  seller  ;  and  not  being  able  to  give  such  an  one 
to  those  to  whom  he  sold,  they  refused  payment  to  him. 
That  in  consequence  of  the  title  given  by  the  seller  being 
defective  and  incumbered,  the  whole  object  of  the  purchase 
was  defeated  and  lost  to  the  defendant,  and  a  purchase, 

which  otherwise  would  have  been  profitable,  was  ren- 
dered ruinously  injurious.  That  very  advantageous  sales 

of  other  parts  of  the  other  lands  purchased,  were  jeopardised 
and  lost,  from  the  title  being  defective  and  incumbered,  which 
was  neither  supplied  nor  disincumbered,  according  to  the 
sellers  express  stipulation,  nor  have  these  losses  in  any  way 
been  compensated  by  testator,  under  his  express  engagements 

so  to  do.  That  by  the  plaintiff's  testator  not  complying  with 
his  engagements  to  the  defendant,  a  purchase  made  for  a  spe- 

cified object,  fully  made  known  in  bargaining,  and  which 
alone  appreciated  the  land  beyond  ordinary  land,  has  been 
reduced  in  the  hands  of  the  purchaser  to  mere  ordinary  land 
in  value,  attendant  with  heavy  losses  besides,  for  which,  he 
expects  a  reasonable  compensation  to  be  made  him,  by  the 
return  of  so  much  of  the  money  paid  by  him,  as  will  make 

him  whole  for  the  losses  he  has  sustained  from  the  plaintiff's 
not  fulfilling  his  engagements,  and  leave  to  the  plaintiff,  a  full 
and  adequate  price  for  the  lands  sold  under  stipulations, 
never  complied  with  by  seller. 
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It  appeared  by  the  evidence,  that  the  bond  in  question      1821. 

was  given  in  part  of  the  consideration  money,  for  the  pur-  Lancast«r- 
ch?se  of  two  tracts  of  land,  the  one  situate  in  the  county  of      SHARE and  another 

York,  and  the  other,  in  the  county  of  Lancaster.  The  sum 
to  be  given  for  these  two  tracts  was  110,000  dollars  ;  of  this 
amount,  61,300  dollars,  had  been  paid  and  the  balance  due 
upon  the  bond  in  controversy  constituted  the  residue  of  the 
consideration  money.  The  payment  of  this  bond  was  resist- 

ed, on  the  ground  that  the  consideration  for  which  it  was 
given  had  failed,  in  as  much  as,  at  the  time  of  the  purchase, 

there  were  certain  incumbrances  on  the  property  which  affect- 
ed the  title  to  it. 

The  first  evidence  offered  by  the  defendants,  consisted  of 
the  articles  of  agreement,  entered  into  between  them  and 

James  Anderson,  on  the  4th  of  October,  1813. — By  these  ar- 

ticles, James  Anderson  covenanted  and  agreed,  "  that  on  or 
before  the  15th  of  the  same  month  of  October,  1813,  he  would 

by  good  and  sufficient  deeds  or  instruments  of  writing,  duly 
made  and  executed  according  to  law,  sufficiently  convey  and 

confirm  the  premises  to  the  said  Henry  Share  in  fee;"  that 
he  should  have  full  possession  on  the  1st  of  March,  then  next 
ensuing,  and  have  the  privilege  of  going  on  the  land  in  the 
borough  of  Marietta,  at  any  time,  to  lay  off  and  draft  tHe 
same  for  building  lots,  so  far  as  the  lease  with  Snyder  would 
admit. 

The  defendants  then  proved  from  the  records  of  the  Or- 

phans' Court  of  Tork  county,  of  the  3d  June,  1800,  and  of 
the  Orphans'  Court  of  Lancaster  county,  of  the  15th  April, 
1800,  that  this  estate  was  vested  in  James  Anderson,  on  the 

terms  of  paying  or  securing  to  be  paid,  to  the  widow  and 
children  of  his  deceased  father,  their  respective  shares  of  this 
estate.  The  estate  in  Lancaster  county,  was  appraised  at 

3295/.,  and  James  Anderson  the  plaintiff's  testator,  was  bound 
to  pay  to  the  widow  the  interest  of  1098/.  16*.  8d.  yearly, 
during  her  life,  and  after  her  death,  that  sum  of  1098/.  16*.  8d., 

was  to  be  distributed  among  the  It-gal  representatives  of  the 
father.  He  was  also  bound  to  pay  to  Margaret  Anderson,  Ruth, 

Thomas,  Jane,  John,  Mary,  William,  Chalmer,  Garland,  Eli- 

zabeth and  Eleanor  Anderson,  the  sum  of  183/.  1*.  1  '/<-/.,  each. 
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1821.      The  estate  in  York  county,  was  appraised  at  1740/.  3*. ;  it 

^amro*<gr-      was  adjuged  to  James  Anderson,  and   he  was  to  pay  to  the 

and  another  Wlt^ow  tnc  interest  of  580/.  1*.,  being  one  third  of  the  valua- 
tion money,  annually,  during  her  life ;  the  principal  to  re- 

extcutors."  niain  charged  upon  the  land  during  her  life,  and  on  her  death, 
to  go  to  the  legal  representatives  of  his  deceased  father,  and 
that  the  other  two-thirds  were  to  be  distributed  among  the 
twelve  children  of  the  deceased,  to  each  of  them,  96/.  13s.  6d. 

Testimony  was  given  by  Doctor  Watson — that  being  sent 
for  one  morning  he  went  to  Mr.  Andersons ;  Mr.  Share  and 

Mr.  Child,  came  with  the  articles  which  were  read  over  seve- 
ral times — that  ail  seemed  to  be  pleased  with  them,  and  they 

were  duly  executed.  After  their  execution,  and  while  Mr. 
Anderson  was  lying  in  bed,  the  witness  whispered  to  him  and 
asked  him  if  he  knew  what  he  had  done,  he  answered  he 

thought  he  did.  Witness  told  him,  if  he  understood  the  arti- 
cles, he  had  engaged  to  make  a  clear  title  in  a  very  short  time, 

and  inquired  of  him  if  he  had  got  releases  from  his  step  mo- 
ther, and  brothers  and  sisters,  who  as  the  witness  conceived 

had  some  claim  upon  the  property. — He  said  he  had  not,  but 

would  send  off  immediately  and  get  them.  Witness  men- 
tioned, that  he  thought  he  knew  the  step  mother  as  well  as 

he,  and  that  she  would  not  release.  Anderson  said  he  would 

compel  her  to  release.  Witness  then  asked  him,  if  he  had  erer 
informed  Mr.  Share  that  the  releases  had  not  been  obtained; 

he  said  he  had  not ;  witness  advised  him  by  all  means  to  in- 
form him  while  he  was  there,  that  if  any  thing  should  happen 

to  prevent  the  releases  being  obtained,  they  might  arrange 
the  business.  He  answered  he  was  very  unwell  and  much 
exhausted,  and  wished  the  witness  to  do  it.  The  witness  then 

spoke  to  Mr.  Share  and  mentioned,  that  Mr.  Anderson  had 
a  stepmother,  and  some  brothers  and  sisters,  who  had  a 
claim  and  who  had  not  yet  released,  but  that  Mr.  Anderson 
would  send  off  immediately  and  get  them.  Mr.  Anderson 

then  spoke  out,  and  said  yes,  I  will  send  Abel  off  to-morrow  or 
next  day,  and  get  them,  and  at  any  rate,  you  shall  be  at  no 
loss  or  no  loser  for  want  of  them.  With  this,  Mr.  Share  ap- 

peared satisfied.  Mr.  Share  then  mentioned,  to  Mr.  Anderson, 
that  there  were  some  other  items  in  the  articles  he  did  not  like. 

He  said  to  Mr.  Anderson,  you  know  for  what  I  bought  this 
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property  ;  that  it  was  to  sell  again,  and  make  as  much  out  of     1821. 

it  as  1  caii)  the  limes  are  how  good,  and  the  sooner  I  sell  per-  Lancaster. 
haps  the  better  for  me.  He  asked  Mr.  Anderson*  if  he  had  any      SHABE 
...  .....  ,      ,       ,      and  another 

objection  to  his  bringing  a  surveyor  and  laying  out  the  lands 
on  the  side  of  the  river,  the  twenty  odd  acres,  into  town  lots, 
Mr.  Anderson  said  he  could  not  give  him  any  grant  as  to 
that,  that  the  property  was  out  on  lease,  and  that  he  could  not 
grant  it  till  that  lease  was  out,  but  if  he  could  get  the  tenants 
permission,  he  might  come  and  begin  when  he  pleased.  Mr. 
Share  said  he  could  get  that,  and  appeared  satisfied.  Henry 

Lnbhart  testified,  that  he  went  to  Mr.  Anderson's  house  to 
take  the  acknowledgment  of  the  deed,  that  Mr.  Share  finding 
that  the  releases  had  not  been  obtained,  seemed  to  be  a  good 
deal  dissatisfied.  That  Mr.  Anderson  told  him  he  need  not  be 

uneasy  about  that ,  for  he  would  try  and  get  the  releases,  and 
he  should  suffer  no  loss  on  that  account.  Then  the  deeds  were 
executed;  this  conversation  was  just  before  the  execution  of 
the  deeds.  Mr.  Share  seemed  to  be  satisjied  with  that  promise. 
On  his  cross  examination,  the  witness  said,  that  Mr.  Share 

was  present  when  the  acknowledgment  was  taken  ;  the  deedx 
was  read  to  Mr.  Share,  and  after  that  he  appeared  to  be  satis- 

fied; it  was  read  first,  before  he  signed  it;  the  witness  thought, 
but  was  not  certain,  Share  was  satisfied  before  the  deed  was 

executed,  and  after  the  promise  was  made.  Witness  said  that 

the  det-d  was  read  shortly  after  he  went  there  and  then  added, 

I  can't  tell  whether  the  promise  was  made  before  or  after 
the  reading  of  the  deeds,  I  rather  think  it  was  before,  but 
cannot  be  certain. 

Proof  was  also  made  of  an  endeavour  on  the  part  of  James . 
Anderson,  to  procure  the  releases.  He  sent  a  person  into 
Cumberland  county,  who  testified  that  Thomas  and  John 
Anderson  were  willing  to  release,  but  that  their  mother  was 
unwilling ;  that  John  Anderson  undertook  to  persuade  her, 
and  promised  to  come  forward  in  a  short  time.  The  wit- 

ness stated,  that  Weekly's  children  were  under  age,  at  the 
time  ;  that  they  were  requested  to  have  guardians  appointed. 
Thomas  was  appointed  guardian  for  Garland,  Lamb  was 
married  to  Jane  Anderson,  and  was  willing  to  release.  There 
was  another  sister  of  James  Anderson,  whom  the  witness 
did  not  find  at  home.  That  he  reported-  to  Mr.  Anderson, 
the  result  of  his  errand  and  told  him,  that  John  would  be  in 
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1821.      shortly,  that  he  had  got  no  release,  but  promises  only,  and 
Lancaster,      ̂ t  he  did  not  recollect  mentioning  to  Mr.  Share,  what  he 

SHAUK      had  done.     Evidence  was  given  also  of  the  division  of  this 
property  into  lots;  of  the  sale  of  them;  of  offers  made  for 
purcnases,  which  were  defeated  on  account  of  the  existence • 

of  the  incumbrances  ;  of  the  property  in  York  being  within 

the  manor  of  Spr'ingetsburg,  and  consequently  subject  to 
the  payment  of  a  certain  quit  rent  to  the  late  proprietary  j 

and  lastly,  that  the  magistrate,  who  took  the  acknowledg- 
ment of  the  deed  for  the  land  in  Tork  county,  was  a  justice 

of  the  peace  for  Tork  county,  and  nevertheless  took  the  ac- 
knowledgment of  the  deed  in  Lancaster  county.  After  all 

this  evidence  was  given,  the  defendants  produced  their  deeds 

for  the  property  in  question. 

On  the  part  of  the  plaintiffs,  evidence  was  given  of  a  com- 
plete and  indefeasible  title  to  the  lands  in  question,  vested 

in  James  Anderson,  the  father  of  the  plaintiff's  testator.  It 
appeared  from  the  records  of  the  Orphans'  Court,  of  the 
county  of  Lancaster,  and  of  that  of  the  county  of  Tork,  that 
James  Anderson  the  father,  died  intestate,  that  this  property 

was  legally  and  duly  appraised  under  the  decree  of  the  Or- 

phans' Court,  and  that  the  Court  in  each  county,  under  the 
authority  given  them  by  the  law,  ordered  the  whole  to  James 

Anderson,  the  plaintifl's  testator,  being  the  eldest  son  of  the 
deceased,  he  paying  or  securing  to  be  paid  to  the  other  chil- 

dren of  the  intestate,  their  equal  and  proportionable  part  of 

the  true  value  of  such  lands.  It  appeared  that  James  Ander- 
son gave  the  security  required— and  by  the  proceedings  of 

the  Orphans'  Court,  it  appeared  that  the  persons  entitled  to 
a  share  of  the  estate  of  the  intestate  James  Anderson,  were 

his  widow  Margaret — James,  the  eldest  son,  Margaret, 
Ruth,  Thomas,  Jane,  John,  Mary,  William,  Chalmer,  Garland, 
Elizabeth  and  Eleanor.  The  plaintiff  produced  the  releases 
of  the  widow  Margaret  Anderson,  of  Margaret  and  Jane 
Weakly,  two  of  the  four  children  of  Nathaniel  Weakly,  who 

married  Margaret  Anderson,  the  said  Nathaniel  and  Marga- 
ret being  both  deceased — of  Thomas  Williamson,  who  mar- 

ried Ruth  Anderson,  now  deceased — of  Thomas  Anderson, 
of  Samuel  Lamb,  and  Jane  his  wife,  who  was  Jane  Anderson, 
of  John  Anderson,  of  William  Anderson,  of  Chalmer  Anderson, 
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and  of  Garland  Anderson.     Mary  and  Elizabeth  Anderson,      1821. 

being  dead,  their  rights  vested  in  their  surviving  brothers  lMncaster- 
and  sisters,  and  all  the  interest,  vested  in  the  parties  to  these       ?HAR£ '  and  another 

releases,  was  relinquished  and  discharged.  v. 
These  releases  were  all  dated  before  the  time  at  which  the    executors. 

present  suit  was  instituted,  and  consequently  all  claims  were 
extinguished,  except  those   of  James   and   Harriet   Weakly , 
who  were  entitled  to  one  fouith  of  a  tenth,  and  of  Eleanor 
Anderson^  who  was  entitled  to  a  tenth. 

Mr.  Gloninger  proved  that  he  drew  the  deeds  for  this  pro- 
perty ;  that  Mr.  Share  called  on  him  and  furnished  him  with 

the  materials  and  title  deeds  ;  that  the  copies  of  the  records 

of  the  Orphans'  Court  of  Lancaster  and  Tork,  were  wanting 
when  Share  first  called,  but  that  he  afterwards  produced 
them  ;  that  he  produced  the  articles  of  agreement  or  a  copy. 
When  the  witness  mentioned  the  releases  being  wanting, 
Mr.  Share  said  that  the  family  were  scattered,  and  he  could 
not  wait  for  them.  Witness  said  he  had  to  do  as  well  as  he 

could  from  the  materials,  that  he  did  not  know  whether  he 

read  the  deeds,  but  he  explained  to  him  particularly  the 
clauses  of  warranty,  and  that  he  was  impressed  with  the  idea 
that  those  clauses  were  introduced  for  want  of  the  releases. 

Evidence  was  then  given  of  an  agreement  between  Henry 
Share,  James  Mehajfey,  John  Pedan,  Matthias  Bank,  James 
Ditffey,  and  John  Hains,  of  a  settlement  made  between  them, 
and  of  a  division  of  the  notes  taken  for  the  lands  sold  by 
them. 

The  Court  were  requested  to  give  the  following  matters 
in  charge  to  the  Jury. 

1.  If  a  purchaser  buy  land   at  six  times  the  value,  for  an 
avowed  object,  made  known  to  the  seller  at  the  time  of  pur- 

chase, who  agrees  to  convey,   assure,  and  confirm  the  lands 

so  purchased  to  the  buyer  in  fee  simple, — and  from  defect  of 
title  and  incumbrances  upon  it,  the  buyer  is  prevented  from 
using  it   for  the  object  bought ;  that  matter  proved    on  the 
plea  of  payment  with  leave  &c.  to   a  bond  for  the  purchase 
money,  is  good  matter  of  defalcation  against  the  bond. 

2.  That  if  the  bargain,  upon  which  the  bond  is  given,  is 

unreasonable  and  unconscionable,  the  jury  have  a  right  to  de- 
VOL.  VII.—H 
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1821.      falk  and  take  off  so  much  of  it,  as  would  make  the  bargaia 
•Lflnc"J/gr-      reasonable  and  just. 

•n«?"nother  3>  '1'hat  eilner,frau<1'  or  wan*  of  consideration,  if  proved, 
r.  are  a  good  defence-  against  a  bond  on  the  plea  of  payment, 

executor*.*  w'tn  leave  to  J?'Ve  tne  special  matters  in  evidence,  and  that 
the  scllt  r  giving  the  buyer  a  deed,  does  not  prevent  the  de- 

fendant from  using  such  defence. 
4.  Nor  is  it  necessary,  when  the  defendant  shews  a  mani- 

fest defect  or  failure  of  title  in  part  to  the  land,  to  shew  an 
eviction  thereof,  to  entitle  him  to  a  defalcation  against  a  bond 
for  the  purchase  money. 

5.  That  when  upon  the  execution  of  the  deed,  and  giving 
the  bond  the  seller  makes,  a  collateral  promise  to  the  buyer, 
that  if  he  accepts  of  the  deed,  as  it  is,  and  acts  upon  it,  he 
shall  suffer  no  loss,  or  be  no  loser  thereby,  and  on  the  faith 

of  that  promise  he  does  go  on  to  appropriate  the  lands  so  pur- 
chased,  to  the  specific  object  declared  to  the  seller  at  the 

time  of  sale  for  which  they  were  bought,  and  afterwards  the 

object  is  defeated  and  rendered  abortive,  by  the  seller  not  re- 
moving the  defects  and  incumbrances  on   the  title,  to  which 

his  promise  related,  and  which  at  the  time  he  made  the  pro- 
mise, he  engaged  he  would  have  immediately  removed,  the 

breach   of   such    promise  is    a  fair  subject   of    defalcation 
against  the  bond,  on  the  plea  of  payment  with  leave,  ike. 

The  Court  charged  the  jury,  as  follows. 
It  is  contended,  on  the  part  of  the  defendants,  that  they 

have  given  direct  and  positive  proof  of  fraud  on  the  part 

of  the  grantor,  in  a  studied  concealment  of  the  incum- 
brances, to  which  this  property  was  subject,  and  that  in  con- 

sequence of  the  fraud  and  studied  concealment,  the  grantee 

was  imposed  upon,  and  induced  thereby  to  make  the  pur- 
chase, and  to  lay  out  the  lands  into  lots.  And  they  rely  on 

the  testimony  of  Doctor  Watson  and  Henry  Leibhart,  as  fur- 
nishing the  proof  of  these  allegations.  Fraud  is  a  mixed 

question  of  fact  and  law.  It  is  for  the  jury  to  decide  on 
facts,  and  for  the  Court  to  decide  on  the  inference  to  be 

drawn  from  those  facts.  Fraud  vitiates  every  contract,  and 
if  it  should  appear  to  your  entire  satisfaction,  that  James 

Anderson  took  pains  to  conceal  from  the  grantee,  all  know- 

ledge of  the  incumbrances,  and  that  from  his  studied  conceal- 
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fnent  of  these  incumbrances,  Share  was  imposed  upon,  and  per-      1821 . 

suaded  to  accept  a  deed,  which  he  would  not  have  taken  ;   it  Lancaster. 

•would  be  such  a  fraud,  as  would  entitle  the  grantee  to  rescind 
the  bargain,  and  to  consider  it  of  no  force  or  effect. 

But  fraud  is  not  to  be  presumed  ;  it  must  be  made  out 
by  positive  and  direct  testimony,  or  by  the  proof  of  such 
facts  and  circumstances,  as  are  absolutely  irreconcileable 

with  the  principles  of  justice  and  morality.  But  it  seems 
to  me  that  the  fact  relied  on  as  evidence  of  fraud,  is  abso- 

lutely inconsistent  with  the  belief,  that  there  was  any  studied 

concealment  of  the  incumbrances — whether  Henry  Share  was 
previously  acquainted  with  their  existence,  does  not  appear, 
but  it  is  shewn,  that  at  the  instance  of  the  grantor,  Doctor 
Watson  did  inform  Mr.  Share  of  them,  and  that  it  was  the 

intention  of  Mr.  Anderson  to  send  off,  and  have  them  re- 
moved. Mr.  Anderson  then  spoke  out,  and  said  he  would 

send  off  the  morrow  or  next  day,  and  get  releases,  and  that 
at  any  rate,  Mr.  Share  should  not  be  a  loser  for  the  want  of 
them  ;  with  this  promise,  Mr.  Share  appeared  satisfied. 

Share  then  had  notice  of  these  incumbrances  immediately 
after  the  execution  of  the  articles  of  agreement,  and  he  had 
notice  of  them  specifically  from  the  records,  which  he  pro- 

cured for  Mr.  Gloninger,  at  the  time  the  deeds  were  about 
to  be  executed.  It  appears  that  when  Mr.  Share  found,  that 
the  releases  were  not  obtained,  he  seemed  to  be  a  good  deal 
dissatisfied  ;  Mr.  Anderson  told  him  he  need  not  be  uneasy 
about  it,  that  he  would  try  and  get  the  releases,  and  that 
Share  should  have  no  loss  on  that  account.  With  all  this  know- 

ledge then,  Mr.  Share  accepted  the  deeds  for  the  property  in 
question.  If  Mr.  Share  meant  to  make  any  objections  to  the 
title,  on  account  of  these  incumbrances,  this  was  the  time  for 

making  it.  He  was  not  obliged  to  take  the  deeds  until  the  in- 
cumbrances were  removed.  But  with  a  full  knowledge  of  all 

the  circumstances  of  the  case,  and  all  the  difficulties  which 

might  attend  it,  he  expressed  himself  satisfied,  and  accepted 
the  deeds. 

It  becomes  now  necessary  to  attend  to  the  operation  of  the 
deeds.  The  points  which  most  materially  affect  this  case, 
are  those  which  contain  the  clauses  of  warranty. 

In  these-,  the  grantor  covenants  that  Henry  Share  may 
peaceably  and  quietly  enjoy  the  premises,  free,  clear,  and 
discharged,  or  well  and  sufficiently  saved,  and  kept  harmless 
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1821.      of  and   from  all  former    and  other  grants,  dower,    estate, 
charges,  and  incumbrances  whatsoever,  had,  made,  or  done, 

ancUnoBUier  b?  ̂   Pe.rson  whatsoever. There  is  also  a  covenant  of  warranty  against  the  grantor, 

executor*.3  an<*  nis  wile,  and  their  heirs,  and  against  the  heirs,  and  re- 
presentatives of  his  father  James  Anderson,  and  against  all 

and  every  other  person  whatsoever,  lawfully  claiming  or  to 
claim  the  premises  or  any  part  thereof.  It  is  the  opinion  of 
the  Court,  that  the  agreement  of  the  4th  October,  1813,  to 
give  a  good  and  sufficient  title,  was  satisfied  by  the  execution 

and  delivery  of  the  dee'ds,  and  their  acceptance  by  Mr.  Share. 
It  will  be  proper  to  enquire  also,  into  the  effect  which  these 
deeds  may  have  upon  the  case,  as  it  relates  to  the  parol 
testimony  adduced  by  the  defendants,  viz.  The  testimony  of 
Dr.  Watson  and  Henry  Leibhart,  offered  and  received  before 
the  proof  of  the  execution  of  any  other  deed  than  the  articles 
of  agreement. 

The  competency  of  the  parol  evidence  could  be  maintained^ 

after  the  production  of  the  deeds9  only  on  the  ground  of  an  al- 
legation of  fraud  in  the  grantor,  or  on  the  principle,  that  the 

promise  made  by  him  •was  an  independent  engagement,  and  en- 
tirely distinct  from  that  -which  was  afterwards  incorporated 

into  the  deeds.  If  you  are  of  opinion  that  Anderson  -was  guilty 
of  fraud  in  the  matter  already  mentioned,  in  concealing  the 
incumbrances,  and  imposing  upon  the  grantee,  and  persuading 
him  to  enter  into  contract,  then  the  testimony  was  properly 
received,  and  you  will  give  it  that  weight  to  which  it  is  en- 

'  titled.  In  any  construction  of  this  agreement,  which  is  called 
an  independent  and  collateral  one,  I  do  not  perceive  how  it 

could  be  extended  further  than  a  promise  by  Anderson  to  indem- 
nify against  the  claim  of  his  step  mother,  and  brothers,  and 

sisters.  "  The  grantee  was  to  suffer  no  loss  on  that  ac- 
count" and  in  the  utmost  latitude,  it  could  not  be  intended  to 

make  him  liable  to  a  greater  extent  than  the  amount  of  the 
incumbrances,  which  were  then  within  the  contemplation  of 
the  parties.  But  in  whatever  point  of  light  this  agreement 
may  be  considered,  it  had  in  view  the  same  subject  matter, 
the  same  incumbrances,  and  the  same  extent  of  indemnifica- 

tion, which  were  provided  for  in  the  deeds  of  the  12th  of 
November,  1813.  If  you  are  of  opinion,  that  there  was  no 
fraud  in  the  transaction,  there  is  an  end  made  of  all  parol 

agreements,  respecting  the  conveyance  of  this  land,  or  any 
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thing  relating  to  it,  by  the  execution  of  the  deeds.  Dr.  1821. 

Watson's  and  Henry  Leibharfs  testimonies  were  admitted  Lancaster. 

for  the  purpose  of  proving  a  fraud,  if  it  could  have  been  ?"ARE. 
done.  If  it  has  not  been  proved,  their  testimony  is  to  be  al- 
together  rejected.  The  rule  is  too  reasonable  and  too  well 
settled,  to  be  now  disturbed,  that  when  an  agreement  is  re- 

duced to  writing,  all  previous  negotiations  are  resolved  into  the 
writing,  as  being  the  best  evidence  of  the  certainty  of  the 
agreement.  The  acceptance  of  the  deed  is  an  execution  of 
the  whole  contract,  and  the  rights  and  remedies  of  the  par- 

ties, in  relation  to  such  contract,  are  to  be  determined  by  such 
deed,  and  the  original  agreement  becomes  null  and  void. 

It  cannot  be  a  safe,  and  salutary  rule  to  allow  a  contract  to 
rest  partly  in  writing  and  partly  in  parol.  Whenever  it  is  re* 
duced  to  writing,  that  is  to  be  considered  as  the  evidence  of 
the  agreement,  and  every  thing  resting  in  parol  becomes 
thereby  extinguished  or  discharged.  It  is,  says  the  Supreme 
Court  of  New  Tork,  (1  Johns.  Rep.  416,)  a  new  doctrine,  that 
there  can  be  a  warranty  in  writing,  and  a  warranty  by  parol 
in  the  same  contract.  The  matter  then  rests  upon  the  clauses 
of  warranty  contained  in  the  deeds  ;  the  incumbrances  were 
within  the  notice  of  the  parties  at  the  time  of  its  execution  ; 
have  they  provided  against  them  by  special  covenant?  what 
is  the  construction  to  be  put  on  these  covenants,  and  what  is 

the  extent  and  nature  of  them.  James  Anderson  having  the 
fee  simple  in  the  lands,  subject  to  the  lien  of  the  claims  of  his 
mother,  and  brothers  and  sisters,  covenants,  and  agrees  that 
the  grantee  shall  peaceably  and  quietly  enjoy  the  premises, 
free,  clear,  and  discharged,  or  well  and  sufficiently  saved  and 

kept  harmless,  of  and  from  all  former  grants,  charges,  and  in- 
cumbrances whatsoever,  had,  made  or  done  by  any  persons 

whatsoever.  It  is  the  opinion  of  the  Court,  that  this  pro- 
vision in  the  deed  respecting  incumbrances,  amounts  to  no 

more  than  a  covenant  to  indemnify  the  grantee  against  all 
then  existing  charges,  liens,  or  incumbrances  upon  the  lands, 
and  to  the  extent  of  those  liens,  charges,  or  incumbrances,  and 
no  further.  And  that  the  grantor  is  not  liable  for  any  sub- 

sequent acts  of  the  grantee,  or  for  any  losses  which  might 
accrue  from  any  dispositions  of  the  lands,  grants,  agreement 
or  speculation,  to  which  he  might  afterwards  be  a  party.  Under 
this  view  of  the  subject)  it  would  be  right  to  lay  out  of  the  case, 
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1821.  all  the  testimony  which  has  been  given,  respecting  the  laying 
Lancaster.  out  Of  this  land  into  lots,  the  agreements  and  settlements  of  the 

parties  concerning  it,  the  sales  of  those  lots  and  any  proft 
or  loss  accruing  from  the  sales,  or  other  dispositions  of  them. 
*  saV  al1  tne  evidence  respecting  these  matters,  is  to  be  reject- 

ed, and  the  case  is  to  be  considered  as  if  no  such  evidence  had 
been  given,  because  in  the  correct  decision  of  it,  this  evidence 
ought  to  have  no  weight.  So,  if  there  were  no  fraud  or  impo- 

sition in  the  case,  we  are  to  pay  no  attention  to  the  real  value 
of  the  lands,  sold  to  the  amount  of  the  purchase  money,  or  to  the 
depression  of  the  price,  which  afterwards  took  place,  nor  is  it 
material  to  the  grantor  that  he  was  made  acquainted  with  the 
object  for  which  the  purchase  was  made,  unless  he  was  guilty 
of  fraud,  or  studied  concealment  of  some  circumstance  unknown 
to  the  purchaser,  by  which  the  object  of  the  purchaser  was  de- 

feated. With  these  matters  we  have  no  concern,  we  are  only  to 
determine  upon  the  contract,  solemnly  entered  into  between 
the  parties,  and  upon  the  meaning  and  extent  of  that  contract. 
A  Court  of  justice  cannot,  and  ought  not  to  make  bargains 
for  parties,  or  to  determine  in  the  case  of  a  purchase,  what 
one  party  ought  to  give,  and  the  other  to  take.  Considering 
then  this  case  as  divested  of  fraud,  it  becomes  necessary  to 
ascertain  the  amount  of  the  incumbrahces,  with  which  this 
land  was  charged  at  the  time  of  the  suit  brought,  because  the 
grantor  can  be  liable,  only  for  the  amount  of  the  incumbrances 
existing  at  the  time,  at  which  the  suit  upon  the  bond  was 
commenced.  If  he  had  then  paid  off  or  obtained  a  discharge 
of  all  the  incumbrances,  he  would  be  entitled  to  recover  the 
whole  amount  due  upon  the  bond,  with  the  accruing  interest; 
and  the  amount  of  incumbrances,  then  in  existence,  is  all  that 

he  could  be  prevented  from  recovering.  The  plaintiff's  have 
proved,  that  all  the  shares  and  proportions  of  the  stepmother 

and  brothers  and  sisters  of  the  plaintiff's  testator,  are  released 
and  discharged,  except  the  .interest  of  James  and  Harriet 
Weakly,  who  were  two  of  the  four  children  of  Margaret 
the  sister  of  the  testator,  and  were  each  entitled  to  a  fourth 

of  their  mother9 s  share  of  the  estate  of  the  intestate,  and  ex- 
cept the  interest  of  Eleanor  Anderson,  who  was  entitled  to  a 

tenth  of  the  sum,  at  which  the  estate  was  appraised.  It  ap- 
pears that  this  estate  was  included  within  the  Manor  of  Sprin- 

getsbury,  and  is  subject  to  several  years  arrearages  of  quit 
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rent.     Under  a  strict  construction  of  the  covenants  in  the      1821. 

deeds,  -warranting  against  all  incumbrances,  the  arrearages  of  Lancaster. 
quit  rents  would  be  included  within  the  warranty.     It  is  also       SHABB _  and  another 

contended,  that  the  widow  of  the  plaintiff "" s  testator,  has  ajair         v.     . 

claim  of  dower  upon  the  estate  conveyed,  inasmuch  as  the  ac-  executors.'8 
knowledgment  of  the  deed  for  the  land  in  Tork  county,  was 
made  in  Lancaster  county,  be/ore  a  justice  of  the  peace  of  Tork 
county.  The  Act  of  Assembly,  on  this  subject,  directs  that  all 
bargains,  and  sales,  and  deeds  and  conveyances  of  lands,  tene- 

ments and  hereditaments  may  be  recorded,  but  before  the  same 
shall  be  so  recorded,  the  parties  concerned  shall,  procure  the 
grantor,  or  bargainor  named  in  every  such  deed9  or  else  two  or 

more  of  the  witnesses,  (who  were  present  at  the  execution  there- 
of} to  come  before  one  of  the  justices  of  the  peace  of  the  proper 

county  where  the  lands  lie,  -who  is  empowered  to  take  such  ac- 
knowledgment. The  acknowledgment  taken  here  is  made  in, 

strict  conformity,  to  the  words  of  this  Act  of  Assembly — it  is 
made  before  a  justice  of  the  peace  of  the  proper  county,  where 
the  lands  lie,  and  I  am  not  satisfied,  that  it  is  inconsistent  with 

its  spirit.  The  taking  an  acknowledgment  of  a  deed,  is  not  «' 

local  in  its  nature,  it  is  a  mere  personal  'trust  and  confidence; 
and  lam  not  prepared  to  say,  that  this  acknowledgment  is  ille- 

gal. But  the  wife  whose  acknowledgment  is  objected  to,  is  now  a 
widow,  and  capable  in  her  own  rights  of  becoming  a  party  to 
a  contract,  or  of  surrendering  up  any  right  which  may  be 
vested  in  her.  She  is  a  party  to  this  suit,  she  has  never  made 

a  claim  of  dower,  and  it  appears  to  me  that  by  her  acting 
as  executrix,  and  becoming  a  party  to  this  suit,  she  would  be  de- 

barred of  any  claim  of  dower  which  she  might  otherwise  have. 
It  is  contended  on  the  part  of  the  plaintiffs,  that  the  deeds 
containing  a  clause  of  indemnity  against  incumbrances, 
if  any  incumbrances  exist,  the  remedy  is  on  the  covenant ; 
and  it  is  no  defence  to  a  suit  on  the  bond  for  the  considera- 

tion money,  &c. ;  and  that  the  incumbrances  form  no  defence 
until  it  be  shewn  that  there  has  been  an  eviction  of  the  land  by 
the  party  having  a  lien  ;  or  that  the  money  has  been  paid  by 
the  defendants  to  the  holders  of  the  incumbrances,  or  in  con- 

sequence of  them,  and  to  the  extent  of  that  payment,  and  no 
further.  Upon  a  careful  consideration  of  the  law  upon  this 
subject,  I  do  not  think  an  eviction  necessary,  nor  that  there 
should  be  an  actual  payment  of  the  amount  of  the  incumbrances. 
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1821.  In  Pennsylvania,  the  law  is  different  in  many  respects  from 
Lancatter.  that  which  prevails  in  other  States.  In  New  York,  the 

SHARE  chancellor  says,  that  "  if  a  person  is  in  the  actual  enjoyment 
of  land,  and  no  person  asserts,  or  takes  any  measure  to  assert 

[^  s  a  hostile  claim,  he  cannot  be  permitted,  on  suggestion  of  a 
defect  or  failure  of  title,  to  stop  the  payment  of  the  purchase 
money.  Can  this  Court  proceed  to  try  the  validity  of  the 
outstanding  claim,  in  the  absence  of  the  party  in  whom  it  is 
supposed  to  reside  ?  Or  must  he  be  brought  into  Court,, 
against  his  will,  to  assert  or  renounce  a  title,  which  he  never 
asserted,  and  perhaps  never  thought  of  ?  I  apprehend,  there 
is  no  such  practice  or  doctrine  in  this  country,  and  that  si 

previous  eviction  or  trial  at  law,  is,  as  a  general  rule,  indis- 
pensable. Perhaps  an  outstanding  incumbrance,  either  ad- 

mitted by  the  party,  or  shewn  by  the  record,  may  form  an  ex- 

ception, in  cases  of  covenants  against  incumbrances."  The 
purchaser  then  has  a  right  to  retain  the  amount  of  the  incum- 

brances. You  will  ascertain  what  the  amount  of  them  is, 

and  if  there  be  no  fraud  in  the  case,  the  plaintiffs  are  en- 
titled to  your  verdict  for  the  balance.  » 

,i 

During  the  trial,  three  bills  of  exception  were  taken  by  the 
defendants  below,  to  the  opinion  of  the  Court,  on  points  of 
evidence. 

1.  The  defendants  offered  evidence  to  prove  the  solvency 

of  the  purchasers  at  Henry  Share's  sale  of  the  lots  laid  out 
on  the  lands  purchased,  which  sale  took  place  on  the  llth 
December,  1813,  and  that  the  purchasers  refused  to  pay,  on 
account  of  the  incumbrances  and  defect  of  title.     The  plain- 

tiffs objected  to  this  evidence,  and  the  Court  overruled  it. 
2.  The  defendants  offered  to  give  in  evidence,  the  records 

of  several  suits  brought  in  the  Common  Pleas  of  Lancaster 
county,  by  Henry  Share,  against  several  of  the  purchasers  of 
lots   mentioned  in  the  vendue  list,  heretofore  given  in  evi- 

dence, and  that  Share  was  uniformly  defeated  in  those  suits, 
in   consequence  of  the  distributive  shares  of  the  stepmother 
of  James  Anderson  and  his  brothers  and  sisters,  in  the  valu- 

ation  money   of  the  estate  not  having  been    released.     To 
which  the  plaintiffs  objected,  and  the  Court  overruled  it. 

3.  The  defendants,  in  order  to  shew  that  the  concealment 

by  James  Anderson  from  Henry  Share,  of  the  incumbrances 
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of  his  step  mother,  brothers  and  sisters,  was  fraudulent,  of-  1821. 

fered  to  prove,  that  a  short  time  before  the  date  of  the  Lancaster. 
articles  of  agreement,  Anderson  offered  to  sell  the  property 
before  mentioned  to  the  witness,  who  told  him  that  he  had 
understood  there  were  incumbrances  on  it,  which  had  never 

been  discharged,  but  at  the  same  time  informed  Anderson,  he 
did  not  believe  what  he  heard,  as  he  had  before  bought  part  of 
the  same  land,  and  got  a  deed  from  him,  which  shewed  that 

the  land  was  absolutely  conveyed  by  his  father  to  him ;  An- 
derson said,  that  those  who  said  there  were  incumbrances 

upon  the  land,  knew  no  better;  that  there  were  no  incum- 
brances upon  it :  which  testimony  was  objected  to  by  the  coun- 

sel of  the  defendant,  and  the  objection  sustained  by  theCourt. 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment 
was  rendered  accordingly. 

The  plaintiffs  in  error  in  this  Court  assigned  the  following 
errors. 

1.  The  Court  erred,  in  not  answering  the  questions,  in 

their  charge,  propounded  to  them  by  the  counsel  for  the  de- 
fendant. 

2.  They  also  erred,  in  delivering  it  as  their  opinion  to  the 

jury,  that  a  justice  of  the  peace  for  the  county  of  York,  had 
authority  to  take  the  acknowledgment  of  a  feme  covert  to  a 
deed,  in  the  county  of  Lancaster,  conveying  lands  situate  in 
the  county  of  Tork  :  and  that  even  if  that  were  not  the  law, 

the  feme  covert,  as  executrix  of  her  husband's  will,  being 
one  of  the  plaintiffs  in  this  suit,  would  have  her  right  to 
dower  extinguished. 

3.  They  also  erred,  in  overruling  the  testimony  offered  by 
the  defendants,  and  for  the  rejection  of  which  their  counsel 
have  taken  three  bills  of  exception. 

4.  They  also  erred,  in  instructing  the  jury,  that  notwith- 
standing  Henry  Share  might  have  been  induced  to  adhere 

to  the  articles  of  agreement,  and  accepted  the  deed,  in  con- 
sequence of  an  express  promise  made  by   James   Anderson^ 

that  the  releases  should  be  obtained,  and  if  they  were  not, 

that  he  (Share)  should  sustain  no  loss  on  that  account,  yet, 
that  this  promise  was  merged  in  the  acceptance  of  the  deed, 
and  if  it  were  not,  the  measure  of  damages  would  be,  not 

VOL.  VII.— I 
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1821.      the  actual  loss  sustained  in  consequence  of  its  breach,  but 

^"'     '"'j   merely  the   amount  of  incumbrances  unpaid  at  the  time  of 
SHARE        the  institution  of  the  suit. 

ami    noiher  .  .  ....  , 
5.  They  also  erred,  in  stating  it  as  their  opinion  to  the 

Jurv'  lhat  the  agrcement  of  the  *th  October,   1813,  to  give  a 
sufficient  title,  was  satisfied  by  the  execution  and  delivery  of 
the  derd,  and  its  acceptance  by  Mr.  Share. 

6.  They  also  erred,  in  instructing  the  jury,  that  they  should 
altogether  disregard  the  testimony  of  Dr.  Watson  and  Henry 
Leibhart,  unless   they  were  of  opinion  that  Anderson  was 

guilty  of  fraud. 
7.  They   also  erred,  in  instructing  the  jury,  that  it  would 

be  right  to  lay  out   of  the  case  all  the  testimony  which  had 
been  given,  respecting  the  laying  out  of  this  land  into  lots, 
the  agreement  and  settlement  of  the  parties  concerning  it,  the 
sales  of  those  lots,  and  any  profit  or  loss  accruing  from  the 
sales  or  other  dispositions  ;  also,  that  if  there  was  no  fraud  in 
the  case,  thev  should  pay  no  attention  to  the  real  value  of  the 
lands  sold,  to  the  amount  of  the  purchase  money,   or  to  the 
depression  of  the  price  which  afterwards  took  place,  nor  is  it 
material  to  the  grantor,  that  he  was  made  acquainted  with 
the  object  for  which  the  purchase  was  made,  unless  he  were 

guilty  of  fraud,  Sec. 

:  Buchanan  and  Hopkins,  for  the  plaintiffs  in  error. 

Jenkins  and  Rogers,  contra. 

TILGHMAN,  C.  J.,   took  no  part  in  the  decision,  having 
been  absent  during  the  argument. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON  J.  In  the  Court  below,  the  defence  was  put  on  a 

supposed  fraud  of  James  Anderson,  the  plaintiff's  testator, 
in  procuring  Henry  Share,  one  of  the  defendants  and  the 
principal  in  the  transaction,  to  purchase  the  land  for  which 
the  bond  was  given :  on  the  breach  of  a  collateral  agreement 
by  Anderson  to  procure,  within  a  specified  period,  certain 
incumbrances  on  the  property  to  be  extinguished :  on  the  ex- 

istence of  some  of  those  incumbrances,  as  still  outstanding ; 
and  on  a  defective  acknowledgment  of  the  deed  of  convey- 
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ance  by  Anderson's  wife,  who  is  now  an  executrix  of  his  1821. 
will,  and  a  plaintiff  in  the  cause.  Under  some  of  these  Lancaster. 
heads,  may  every  principle  be  ranged,  which  the  Court  was  SHARE . 7   *  ami  another called  on  to  decide.  v. 

As  to  the  first,  the  defendants  had  the  benefit  of  their  al- 

legation  to  the  extent  of  its  value  as  supported  by  the  evi- 
dence. The  jury  were  instructed,  that  if  Anderson  the  ven- 

dor took  pains  to  conceal  the  incumbrances  from  Share,  and 
thus  induced  him  to  accept  a  deed  which  he  would  not  other- 

wise have  done,  it  was  such  a  fraud  as  entitled  him  to  res- 
cind the  contract  altogether ;  but  the  Judge  at  the  same  time 

expressed  an  opinion  that  the  defendants  had  failed  in  their 
proof;  and  whether  in  this  he  were  right  or  wrong  is  not 

for  us  to  enquire.  But  an  exception  was  taken  to  the  rejec- 
tion of  evidence  to  prove  that,  a  short  time  previous  to  the 

date  of  the  articles,  Anderson  had  offered  to  sell  the  property 
to  the  witness,  who  observed,  he  understood  there  were  in- 

cumbrances on  it,  but  that  he  did  not  believe  it  ;  and  that 
Anderson  replied  that  they,  who  said  so,  knew  no  better,  for 
there  were  none.  Now  how  this  declaration,  even  granting, 
for  the  sake  of  the  argument,  that  it  evinced  a  disposition 
to  cheat  the  person  to  whom  it  was  made,  could  be  called  in 
aid  of  evidence  of  fraud  in  a  subsequent  and  distinct  tran- 

saction not  then  even  in  contemplation,  is  what  I  .cannot 
comprehend.  In  this  part  of  the  case  therefore,  I  discover 
no  error. 

Under  the  second  head,  a  breach  of  the  parol  agreement 
was  insisted  on,  not  as  failure  of  consideration  of  the  bond, 
but  as  special  damage  collateral  to  the  consideration  ;  which, 
therefore  could  operate,  if  at  all,  only  as  a  set  off.  It  is  un- 

necessary to  decide  whether,  under  the  pleadings,  a  distinct 
substantive  cause  of  action  could  be  urged  as  a  set  off,  as  it 
is  clear  the  parol  promise  could,  under  the  circumstances  of 
the  case,  have  no  operation  in  any  shape.  It  was  not  preten- 

ded that  this  part  of  the  defence,  was  connected  with  the 
allegation  of  fraud;  but  it  was  urged  on  the  ground  of  the  ab- 

stract effect  of  the  promise  itself,  which,  from  its  nature, 
carries  with  it  an  assertion  of  notice,  and  precludes  the  idea  of 
Share  having  been  unapprised  of  the  existence  of  the  incum- 

brances at  the  execution  of  the  deed,  or  even  at  the  date  of 

the  articles.  Dr.  Watson  testified,  that  immediately  after 
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1821.  the  articles  were  signed,  he  informed  Share,  at  the  request 
of  Anderson,  that  there  were  liens  ;  on  which  Anderson  said 

SHARK  he  would  procure  releases  of  them,  and  that  at  all  events  Share 
and  another  should  be  no  loser  for  want  of  them  :  and  Leibhart  swore, 
AWDEHSOW'S  that  immediately  before  the  execution  of  the  conveyance 
executors.  macje  pursuant  to  the  articles,  Share  expressed  dissatisfac- 

tion, because  the  releases  had  not  been  obtained ;  pn  which 

Anderson  again  told  him  not  to  be  uneasy,  for  he  should 
suffer  no  loss  on  that  account,  and  Share  being  satisfied,  the 
conveyance  was  then  executed.  This  was  all  the  evidence 

of  the  promise  relied  on.  In  Pennsylvania  we  have,  un- 
questionably gone  further  in  admitting  the  declarations  of 

parties,  made  at  the  execution  of  a  conveyance,  than  the  de- 
cisions of  any  Chancellor  would  warrant ;  but  this  departure 

from  the  chancery  rules  of  evidence,  has  been  regretted  by 
some  of  the  soundest  lawyers  of  the  State,  and  every  days 
experience  proves  its  want  of  policy.  In  giving  effect, 
therefore,  to  parol  evidence  of  the  intention  of  the  parties  to 
a  written  contract,  I  will  never  consent  to  go  a  jot  be- 

yond the  adjudged  cases,  and  in  truth,  I  would  much  rather 
recede  than  advance.  Here,  however,  we  have  a/  very 
different  case  ;  for  the  attempt  is  not  to  control  the  written 
agreement,  but  to  set  up  a  parol  promise,  independent  of  it, 
as  the  subject  of  a  substantive  and  distinct  remedy.  Now 
there  is  no  wiser  rule,  and  certainly  none  better  established, 
than  that  a  contract  shall  not  rest  partly  in  writing  and  partly 
in  parol.  But  further,  the  execution  of  a  deed,  being  the 
solemn  and  deliberate  creation  of  the  evidence  of  the  con- 

tract, is  the  consummation  of  all  preparatory  negotiations 

and  stipulations,  even  where  there  are  articles  of  agree- 
ment :  and .  this  rule  extends  so  far,  that  although  there 

may  be  collateral  covenants,  not  executed  by  delivery  and 
acceptance  of  a  deed,  the  law  raises  a  presumption  to  the 

contrary,  which  can  be  rebutted  only  by  a  manifest  incon- 
sistency between  the  provisions  of  the  deed  and  those  of  the 

articles.  But  here  the  deed  contained  a  covenant  of  war- 
ranty against  the  very  incumbrances  that  were  the  subject 

of  the  promises,  and  it  would  therefore  be  impossible,  even 
if  there  could  be  such  a  thing  as  a  collateral  parol  promise, 
to  say  that  it  was  not  merged  in  the  deed;  for  if  it  were  not, 

the  purchaser  might  proceed  at  the  same  time  on  the  pro- 
mise and  on  the  covenant:  and,  to  say  that  he  would  be 
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bound  to  elect  his  remedy,  or  that  he  could  recover  only      1821. 

one  satisfaction,  admits  the  identity  of  the  subject  matter  Lancaster. 

of  the   written  and  of  the  parol  contract,  and,  in  that  view,  anjf °^er 
is  an  argument  in  favour  of  the  latter  having  merged  in  the 

former.     The  jury,  therefore,    were  rightly  directed,   that    e*ecutors.S 
unless  the  acceptance  of  the  conveyance  were  procured  by 
deceit,  the  declaration  of  the  vendor  ought  to  have  no  ope- 
ration. 

Under  this  head,  also,  may  be  ranked  two  bills  of  excep- 
tions to  the  opinion  of  the  Court,  rejecting  evidence  of  the 

solvency  of  persons  to  whom  Share  had  sold  certain  portions 
of  the  land ;  and  that  they  had  defeated  him  by  setting  up 

these  liens  as  a  defence  to  suits  brought  for  the  purchase  mo- 
ney. The  evidence  was  offered  to  shew  the  nature  and  ex- 

tent of  the  special  damage  suffered  from  the  breach  of  the 
promise  ;  and  its  competency,  therefore,  depended  on  whether 
the  promise  itself  created  any  distinct  responsibility  that 
could  have  an  effect  on  the  event  of  the  cause.  I  am  of  opinion 
it  was  properly  excluded. 

Then  as  to  the  third  head.  The  effect  of  incumbrances 

as  shewing  failure  of  consideration  or  a  defect  in  the  title,  is 
certainly  different  in  Pennsylvania  from  what  it  is  in  England, 
where  an  eviction  at  law  is  an  indispensible  ingredient  of  a 
claim  for  relief  against  payment  of  the  purchase  money. 
Here  it  is  sufficient  that  eviction  may  take  place.  How  far 
then  had  the  incumbrances  in  the  present  case  been  actually 
discharged,  and  were  there  any  still  outstanding,  which  the 
Court  did  not  direct  the  jury  to  allow  ?  The  compensation 

decreed  by  the  Orphans'  Court,  in  lieu  of  the  interest  which 
the  step  mother  and  the  twelve  brothers  and  sisters  of  the 
vendor  originally  had  in  the  estate,  and  which  was  divested 
by  the  decree  confirming  the  estate  in  him,  was  a  lien  on  the 
land  ;  but  all  their  respective  shares  had  incontestably  been 
discharged,  except  the  share  of  one  of  the  sisters,  which, 
under  the  direction  of  the  Court,  was  allowed  in  the  verdict ; 
and  also  the  share  of  another  sister,  only  half  of  which  was  al 
lowed.  The  last  mentioned  sister  had  died  leaving  four  chil- 

dren ;  two  of  whom  had  not  released,  and  their  part  of  their  mo- 

ther's share  was  consequently  allowed  ;  but  the  other  two  on 
coming  of  age  had  executed  releases,  the  validity  of  which  is 
denied,  on  the  ground  that  the  interest  of  the  mother,  having 



62  CASES  IN  THE  SUPREME  COURT 

1821.  been  turned   into  personalty  by  the  decree  of  the  Orphans* 
Lancaster.  Court,  could  be  released  only  by  her  personal  representative, 

amf  "nother  an^  not  by  her  heirs,  as  these  had  no  descendible  interest  in 
*  the  money  decreed  to  her.     Such  releases,  I  admit,  are  not 

AM>f.HSoVs  ,.    ,  ,  V  l-    l    •  •  1 

executors,  valid  at  law  ;  but  they  are  undoubtedly  valid  in  equity,  and 
therefore  good  here,  especially  as  the  defendant  sets  up  an 

equitable  defence.  If  the  money  had  been  actually  paid  to 

the  children  to  whom  it  was  ultimately  to  go,  would  not  chan- 
cery restrain  an  executor  or  administrator  of  the  mother  from 

prosecuting  an  action  for  it  at  law  ?  Payment  to  the  children 

would  be  good  against  every  one  but  creditors,  and  here  it 

does  not  appear  that  there  were  any  ;  for  we  must  intend  the 

Judge  said  the  releases  were  good  only  under  the  circum- 
stances of  the  case,  and  as  the  evidence  has  not  been  brought 

before  us  by  a  bill  of  exceptions,  we  cannot  say  this  was  er- 
ror. But  these  incumbrances  were  not,  as  seems  to  have 

been  taken  for  granted  at  the  trial,  dependant  for  their  effect 

on  the  covenant  of  warranty  which  was  specially  intended  to 

protect  against  them  ;  for  this  equitable  defence  rests  not  on 
the  breach  of  a  covenant,  but  on  failure  of  consideration,  and 

might  have  been  equally  urged  if  the  conveyance  had  con- 
tained no  warranty  at  all.  There  is  however  another  incum- 

brance  on  which  the  warranty  has  a  direct  operation.  The 

land  lies  within  the  manor  of  Springetsbury ,  and  is  subject 

to  a  quit  rent  to  the  heirs  of  the  late  proprietaries ;  and  of 

these  facts  I  will  intend  that  the  vendee  was  fully  apprised, 

as  the  nature  of  the  title  must  have  led  him  to  a  knowledge 

of  the  first,  and  the  reservation  of  quit  rents  in  the  proprie- 

tary manors,  being  not  only  a  matter  of  public  notoriety,  but 

also  recognised  in  the  act  which  divested  the  right  of  the 

Penn  family  in  their  other  lands,  is  to  be  considered  as  notice 

of  the  second.  Under  these  circumstances  it  might  admit 

of  a  doubt,  whether  a  purchaser,  even  without  a  covenant 

against  the  quit  rent,  could  retain  any  part  of  the  purchase 

money.  Where  however  there  is  notice  of  an  incumbrance 

which  is  contingent,  and  the  vendor  covenants  generally 

against  incumbrances,  the  vendee  will  be  considered  as  hav- 

ing chosen  his  remedy,  and  will  not  be  permitted  to  retain. 

Vane  v.  Lord  Barnard,  Gilb.  Eq.  Rep.  6.  Here  if  there  had 
been  no  covenant,  and  the  vendor  had  been  ignorant  of  the 

existence  of  a  quit  rent,  the  jury  might  have  deducted  its 
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estimated  value  from  the  amount  of  their  verdict :  but  the      1821. 

very  circumstance  of  exacting  a  covenant  against  a  known  Lancaster. 

incumbrance  which  the  vendee  may  extinguish,  is  inconsis-  tn|^*,^ep 
tent  with  an  intention  that  more  should  be  retained  than  what         v. 

actually  affected  the   land  by  being  then  due.     It  was  con-    executore. 
tended  that  the  whole  value  of  the  quit  rent  should  have  been 
estimated  and  deducted,  but  the  Court  directed  the  jury  to 
allow  only  arrearages  due  at  the  time  of  the  contract ;  and 
these,  as  being  a  present  charge,  were  properly  a  subject 
of  defence,  on  the  same   ground  that  the  liens  created  by 

the  proceedings  in  the  Orphans'  Court  were  allowed  ;  but 
the  vendee  could  not  retain  to  meet  charges  accruing  after- 
wards. 

Lastly,  as  to  the  defect  in  the  title.  The  acknowledgment 
of  the  conveyance  in  Lancaster  county,  although  before  a 
justice  of  the  peace  of  York  county  in  which  the  lands  lie, 
was  undoubtedly  void.  The  taking  of  the  separate  examina- 

tion of  a  feme  covert  is  a  judicial  act,  and,  therefore,  as  local 

in  its  nature  as  any  other  within  the  compass  of  a  justice's 
official  duty,  who  can  do  no  act  nor  exercise  any  judicial 
function  out  of  his  proper  district  orceunty.  If  jurisdiction 
were  given  to  justices  of  the  peace  for  considerations  that 
relate  only  to  their  office  or  persons,  it  is  not  easy  to  discover 
any  thing  like  a  reason  for  the  Legislature  having  attached 
any  local  qualification  to  it ;  lor  the  magistrates  of  one  county 
possess,  in  contemplation  of  law,  as  competent  a  share  of  ta- 

lent* and  integrity  as  those  of  another ;  and  therefore  this 
official  trust  might,  as  to  that,  have  been  as  well  confided  in- 

discriminately to  all  the  justices  in  the  State,  as  to  those  of 
the  county  where  the  lands  lie.  But  although  the  dower  of 

the  vendor's  widow  was  not  barred  by  the  acknowledgment 
of  the  conveyance,  yet  she  prosecutes  this  suit  in  direct  op- 

position to  her  right,  and  has  therefore  precluded  herself 
from  urging  it  hereafter.  A  party  in  her  situation  will  never 

be  permitted  to  affirm  an  act  in  part,  and  disaffirm  it  in  part  ;  ̂ 
but  shall  be  put  to  his  election  to  confirm  it  altogether  or 
abandon  it  altogether.  This  principle,  which  is  universal, 
and  said  to  prevail  in  the  laws  of  every  country,  is  applicable 
to  all  interests,  whether  of  femes  covert  or  infants  ;  whether 
immediate,  remote  or  contingent ;  of  value  or  of  no  value  ; 

and  as  well  to  deeds  as  to  wills.  It  is  this  principle—that  none 
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1821.      shall  claim  in  repugnant  rights,  and  that  he  who  would  take 

Lancaster.     tfre  Denefu  shall  not  dispute  the  title, — which  prevents  a  tenant 

aother  ̂ rom  setting  UP  **$*  against  his  landlord.     Whether  the  wi- 
dow had  a  beneficial  interest  under  the  will  is   immaterial : 

exeeutorT. "  her  having  joined  in  a  suit  to  recover  the  price  of  a  title, 
which  was  suld  as  a  good  one,  was  a  determination  of  her 
election,  which  shall  forever  estop  her  from  disputing  the 
validity  of  the  title,  to  which,  after  every  legal  disability  was 
removed,  she  has  thus  become  a  party.     The  error  in  the 
charge  of  the  Court  respecting  the  acknowledgment  of  the 
deed,  therefore,  was  one  that  did  not  prejudice  the  defen- 

dants ;  as  the  vendor's  widow,  who  is  an  executrix  of  his 
will  and  one  of  the  plaintiffs  in  the  suit,  ratified  the  sale  and 
cured  the  defect  in  the  title.     The  judgment  is  affirmed. 

Judgment  affirmed. 

KAUFFELT  with  notice  to  BEAR,  and  other  judgment 
creditors  of  DANIEL  TREICHLER  against  BOWER. 

IN  . 

ERROR  to  the  Court  of  Common  Pleas  of  York  county. 
veyance  is 

a  receipt  This  action  was  brought  in  the  Court  below,  by  Jacob 

*3i£!i  mL  Bower  agai°st  John  Kau/elt,  sheriff  of  Tork  county,  and  the 
ney.andpps-  Court  directed  notice  to  be  given  to  the  judgment  creditors 

v^jld'to'ihe  of  Daniel  Treichler.  It  was  instituted  for  the  purpose  of 
vendee,  part  trying  the  right  of  the  plaintiff  to  the  purchase  money  arising 
chase  money  from  a  sale  by  Kauffelt  of  a  tract  of  land  belonging  to  Daniel 

Treichler,  and  the  following  appeared  on  the  trial  in  the 
of  the  vendee,  Court  below,  to  be  the  circumstances  of  the  case. and  a  surety 
taken  for  the 

residue  thereof,  the  vendor  has  not  a  lien  for  such  residue  of  the  purchase  money,  against  judg- 
ment creditors  of  the  vendee,  whose  judgments  are  subsequent  to  the  conveyance,  though  they 

had  notice  that  the  balance  of  the  purchase  money  remained  dae. 
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On  the  3d  of  December,  1813,  the  following  agreement      1821. 

under  seal,  was  made   between  Jacob  Bower  and  Daniel  *Mncaster' TV-/>»V-A/o*-  KAUFFKLT iretcnier.  and  other 

judgment 
An  article  of  a  bargain,  between  Jacob  Bower,  in  Man- 

cheater  township,  Tork  county,  on  the  one  part,  and  Daniel 
Treichler,  in  Donegal  township,  in  Lancaster  county,  on  the 
other  part,  as  follows,  namely,  Jacob  Bower  sells  to  Daniel 
Treichler  his  plantation  adjoining  George  Day,  Abraham 
Leal,  the  deceased  Matthias  Gab,  and  the  river  Susquehanna, 
containing  seventy  two  acres  and  allowance,  or  the  usual 

addition,  (six  acres),  in  the  hundred.  That  is  to  say,  Jacob 
Bower  sells  the  aforesaid  seventy  two  acres  on  the  condition, 
when  Daniel  Treichler  lets  the  land  be  surveyed,  what  it 
measures  more  than  seventy  two  acres,  that  he  has  in  the 

bargain  for  surveying.  But  if  it  measure  less  than  the 
seventy  two  acres  and  the  allowance,  then  Bower  must  de- 

duct as  much  as  it  measures  less.  Bower  sells  the  above 

mentioned  piece  of  land,  and  all  that  is  built,  and  planted 
on  it,  namely,  two  houses,  one  barn,  and  the  grain  in  the 
ground  by  the  acre,  for  the  sum  of  three  hundred  dollars  the 
acre,  the  half  in  hand,  namely,  till  the  first  day  of  April,  1814, 
and  the  balance  in  five  yearly  payments.  Jacob  Bower  pro- 

mises Daniel  Treichlert  to  give  him  a  good  and  indisputable 
title  by  the  first  day  of  April,  1814,  and  possession  when  he 
has  paid  the  hand  money.  Bower  allows  Treichler  in  the 
bargain,  the  half  a  fish  pot,  ten  hogsheads,  a  ton  of  plaster, 
and  the  half  the  wheat  fan.  We  the  undersigned,  bind  our- 

selves the  above  mentioned  bargain  to  keep  and  to  fulfil, 
in  the  sum  of  gi3,OOO.  This  we  testify  with  hand  and  seal, 
this  day  3d  December,  1813. 
Test.  Ws 

Michael  ̂ nickel.  Jacob^  Bower.          [Seal.] 
John  3>uickel.  Daniel  Treichler.       [Seal.] 

On  the  7th  December,  1813,  articles  of  agreement  were 
entered  into  between  Daniel  Treichler  and  John  Smith,  by 
which  Treichler  agreed  to  sell  one  half  the  land  to  Smith. 

On  the  12th  April,  1814,  Bower  and  wife  conveyed  all  their 

right  and  title  to  the  property,  to  Treichler  in  fee,  in  consi- 
deration of  the  sum  of  21,600  dollars,  and  on  the  same  day 

VOL.  VH.— I 
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1821.      Bower  received  one  half  the  purchase  money,  namely,  10,800 
Lancatter.     doiiarSi  anj  Treichler  gave  five  bonds  executed  by  himself 

^nd"otheT    anc*  Jofin  Sm*tfli  eacn  i°  the  sum  of  2,16O  dollars,  amount- 
judgment     ing  altogether  to  the  sum  of  10,8OO  dollars,  the  residue,  paya- 

f  minors  of     i  ,      -       A  1-1  A 
TBWCHLER  "'e  in  "ve  annual  instalments.  A  receipt  was  at  the  same 

time  given  on  the  deed  for  the  purchase  money,  the  title  pa- 
pers were  given  up,  and  possession  delivered.  On  the  first 

of  these  bonds,  1,659  dollars  were  afterwards  paid,  and  the 
residue  of  that,  as  well  as  the  amount  of  the  others  remained 

unpaid.  In  May,  1814,  an  agreement  was  made  between 
Treichler,  Smith,  and  Henry  Cassel,  by  which  Treichler  was 
to  have  one-third  of  the  land,  Smith  one-third,  and  Cassel 
one-third  ;  to  be  held  as  tenants  in  common ;  each  to  pay 
their  proper  proportion  of  the  purchase  money  and  expenses. 
The  land  conveyed  to  Treichler  was  levied  upon  by  the  de- 

fendant, as  Sheriff,  under  &  fieri  facias,  and  sold  by  virtue  of 
a  pluries  venditioni  exponas,  returnable  to  January  Term, 
1818.  These  writs  were  issued  on  a  judgment  obtained 

against  Treichler,  by  Jacob  Bare,  on  the  8th  June,  1815. 
Judgments  were  also  entered  against  Treichler  on  the  3d 
February,  1816,  by  John  Strickler  and  Christian  Miller :  and 
on  the  1st  June,  1816,  by  Abraham  Shock.  These  were  the 

judgment  creditors  to  whom  notice  of  this  suit  had  been  given. 
The  Sheriff  sold  the  property  to  George  Wagon  for  5,480 

dollars,  who  paid  the  amount  into  the  Sheriff's  hands,  and 
received  a  Sheriff's  deed  for  the  land. 

A  witness,  on  the  part  of  the  plaintiff,  who  drew  the  deed 
and  bonds,  proved,  that  Bower  and  Treichler  called  on  him 

together,  some  time  before  the  deed  was  made  ;  and  Treich- 
ler told  him  to  have  it  made.  He  asked  Treichler  the  name 

of  the  company  :  Treichler  said  he  would  speak  to  them 
about  it,  and  requested  the  witness  to  let  the  business  rest. 
He  afterwards  called,  and  requested  the  deed  to  be  made  to 
himself,  and  the  bonds  to  be  drawn  in  the  name  of  himself 
and  Smith.  He  said  the  lands  would  be  laid  out  in  lots,  and 
he  could  make  the  conveyances  himself.  After  the  writings 
were  drawn,  the  witness  saw  Bower,  Treichler,  and  Smith 

together,  and  the  writings  were  executed.  Smith  paid 
his  part  of  the  purchase  money.  Treichler  had  not  enough 
of  the  hand  money,  but  gave  his  bond  for  it.  When  he  read 
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the   bonds,  Bower  asked  why  Cassel's  name   was  not  in.      1821. 

Witness  said,  he  knew  nothing  of  Cassel;  he  was  told  of  no  Lancaster. 

other  person  than  Smith  by  Tre'ichler.     Smith  said  he  need 
not  be  uneasy,  it  made  no  odds  :   Cassel  would  sign  the  bonds    ™* 
at  any  time,  when  requested  :  and  said  he  could  not  be  there    creditors  of 
at  that  time.     Bower  seemed  easy,  and  the  bonds  were  exe-         Vm 

cuted.     About  a  year  after,  Bower  told  the  witness,  he  had      BOWER. 

heard    Tre'ichler    was  in  a  tottering  situation,  and  he  was 
afraid  he  would  lose  his  money.     The  witness  told   him  he 
n^d  not  be  uneasy,  he  had  Smith,  who  was  able  :  he  said 
no,  he  was  not  worth  as  much  as  the  other.    The  witness  ad- 

vised him  to  get  Cassel  to  sign  the  bonds.     Bower  went  with 

Tre'ichler  to  Cassel,  who  put  his  name  to  the  bonds,  and  gave    ' 
Bower  glOO.    Bower  seemed  then  satisfied.    Smith  was  then 

in  possession. 

For  the  defendant,  Treichler  was  examined,  who  proved, 
that  he.bought  the  land  for  himself  at  the  time,  and  had  then  no 
concern  with  any  body  ;  and  nothing  was  said  to  Bower  about 
any  body  being  concerned  with  him.  After  the  articles 
were  made,  Smith  told  him,  he  (the  witness)  had  fallen  into 
his  bargain  j  he  was  going  to  buy  it.  He  desired  the  witness 
to  let  him  go  in  as  partner  ;  he  would  give  him  Henry  Cassel 
as  security.  He  told  the  witness,  he  should  go  to  Marietta, 
and  he  would  draw  some  kind  of  an  article  ;  and  the  wit- 

ness went  there  ;  they  met  at  Marietta,  Smith,  Henry  Cas- 
sel, and  himself.  Smith  told  the  witness  to  get  the  article 

drawn ;  and  the  article  was  drawn.  The  witness  sold  one- 
half  of  the  land  to  Smith.  When  the  time  for  executing  the 
deed  came,  he  gave  Smith  as  bail  to  Bower,  and  he  agreed 

to  take  him.  Upwards  of  $13,000  were  paid.  Bower  after- 
wards wanted  more  bail,  and  in  the  fall  of  1816,  he  came  to 

the  witness,  and  told  him  to  go  with  him  to  Cassel.  He 
went  with  Bower.  He  said  he  wanted  Cassel  to  sign  the 
bonds ;  to  go  in  the  bonds  as  bail.  The  witness  spoke  to 
Cassel  in  private,  and  desired  Cassel  to  sign  the  bonds,  and 
Bower  requested  it  also.  Cassel  did  not  object,  but  signed  them. 
Bower  was  told  shortly  after  this  article  of  the  connection 
with  Smith.  He  guessed  Bower  knew  all  about  it :  it  is  very 
likely  he  had  told  him.  The  property  was  to  be  laid  out  in  a 
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1821.      town.     Smith  was  then  the   partner;  nobody  else  had  then 
entered  in.     Cassel  had  put  his  name  to  the  article  when  it 

KAUFPELT    was  executed.     He  said  he  put  his  name  there,  as  bail,  as 
security.     He  understood  Cassel  was  to  get  a  share  of  Smith. 

creditors  of  He   told    Bower,   Cassel  was  to   have    a  share  in   it.     He 

thought  it  was  agreed  between  those  three,  that  the  deed 

BOWEH.      should  be  made  to  him.     Smith  was  the  partner.     The  wit- 
ness  thought    Smith  mentioned  that  Cassel  was  to  have  a 

share. 

Three  bills  of  exceptions  in  relation  to  the  evidence,  were 
taken  by  the  defendant  below,  but  as  the  Court  did  not  de- 

cide upon  them,  it  is  unnecessary  to  detail  them. 

The  opinion  of  the  Court  was  requested  on  the  following 

points. 1.  That  all  deeds  are  to  be  interpreted  according  to  the 
intention  of  the    parties,    appearing  from   the   language  of 
them,  and  that  as  the  article  reserves  the  land  as  security 
for  the  first  payment,  it  implicdly  relinquishes  it  as  to  the 
rest. 

2.  That  in  every  case,   where  the  equity  of  the  case  is 

equal  between  the  plaintiff  and  defendant,  he  who  has  the  le- 
gal right  must  prevail. 

3.  That  by  deed,  executed  on  the  l£th  of  April,  1814,  by 
Jacob  Bower  the  plaintiff  to  Daniel  Treichler,  the  legal  title 
to  the  whole  tract  of  land  was  in  Daniel  Treichler;  and  that 

Jacob Bare's  judgment  in  the  Common  Pleas  of  Turk  county, 
on  the  8th  of  June,  1815,|and  also  Daniel  Treichler' s,  bound, 
and  was  a  legal  lien  and  incumbrance  on  that  tract  of  land 
so  conveyed  to   Treichler ;  from  which  land,  the  lien  was  ex- 

cluded by  the  terms  of  the  deed. 

4.  That  upon  Jacob  Bower's  executing  to  Daniel  Treichler 
the  deed  of  the  12th  of  April,  1814,  and  taking  the  lands  for 
the  residue    of  the    purchase  money,  with  John  Smith  in 
them,  as  the  bail  of  Daniel  Treichler,  for  the  payment   of 
them,  guaranteed  by  the  agreement  of  Henry  Cassel,  as  proved 
in  this  cause,  no  lien  exists  in  favour  of  the  plaintiff  upon  the 
lands  so  conveyed,  for  any  part  of  the  purchase  money. 

5.  The  Court  is  requested  to  charge  the  jury,  who  are  the 
parties  to  this  cause. 
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6.  To  give  in  charge,  that  John  Smith  was  a  purchaser,      1821. 

under  the   article   of  7th   of    December,   1813,  of  Daniel  Lancaster. 
Treichler.  KAUKFELT 

7.  To  charge  the  jury,  that  under  the  evidence  given  in    ?"d  other 
this    cause,   Henry  Cassel  is  answerable   to  Jacob   Bower,   creditors  of 
for  the  residue  of  the  purchase  money  unpaid.  Vi 

8.  That  John  Smith  and  Henry  Cassel,  and  the  persons 
now  claiming  in  their  right  hold  the  land,  discharged  of  any 
lien,  in  favour  of  Jacob  Bower,  they  being  purchasers,  under 
the  article  ot  7th  December,  1813,  after  an  absolute  deed  given 
Daniel  Treichler,  by  Bower,  upon  receiving  surety  for  the 
residue  of  the  purchase  money  in  the  obligations,  the  half 

being  provisionally  paid,  and  a  guarantee  of  the  same  sub- 
sequently by  Henry  Cassel,  as  proved  in  this  cause. 

9.  To   give   it  in   charge  to  the  jury,  that  if  the  seller 

take  surety  in  his  bond  for  the  purchase   money,  on  exe- 
cuting an  actual  deed  to  the  vendee,  it  is  immaterial  whether 

the  person  who  enters  as  surety,  is  able  to  pay  or  not ;  the 
lien  is  equally  gone,  and  the  seller  must  look  to  the  personal 
surety  he  has  taken. 

The  charge  of  the  Court  was  as  follows. 
The  parties  in  this  case  are  Jacob  Bower,  the  plaintiff,  and 

John  Kaujfelt  the  defendant,  and  notice  has  been  directed 

by  the  Court,  to  be  given  to  the  several  judgment  credi- 
tors of  Daniel  Treichler,  (whose  land  has  been  sold)  that 

they  may  have  an  opportunity  of  shewing  their  several  rights, 
to  the  amount  of  the  money  in  dispute. — In  consequence  of 
this  notice,  Jacob  Bare,  John  Strickler,  Christian  Miller,  and 
Abraham  Shock,  have  appeared  by  their  counsel,  and  laid  in 
their  several  claims  to  this  money. 

All  these  individuals  have  judgments  against  Treichler, 
and  their  claims  must  prevail,  unless  the  plaintiff  shews  that 
he  has  a  better  right  to  the  money  than  they  have. 

The  plaintiff's  claim  is  what  is  called  an  equitable  claim, 
and  the  rule  is,  that  where  the  equity  of  the  case  is  equal  be- 

tween the  plaintiff  and  defendant,  he  who  has  the  legal  right 
must  prevail. 

In  this  case,  evidence  has  been  given  to  you  of  an  agree- 
ment between  Jacob  Bower,  and  Daniel  Treichler,  on  the 

3d  day  of  December,  1813,  by  which  Bower  agreed  to  con- 
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1821.      vey  a  certain  tract  of  land,  to  Daniel  Treichler.     On  the  7th 

Lanctuter.     ̂ y  Qf  December,  1813,  articles  of  agreement  were  entered 
into  oetween  Daniel  Treichler,  and  John  Smith,  the  terms  of 

judgment  which  you  will  remember,  and  which  I  need  not  now  repeat. 
TREICHLEK  On  the  12th  day  of  April,  1814,  Jacob  Bower  and  wife  con- 

veyed  all  thei*'  right,  and  title  to  the  property  to  Daniel 
Treichler  in  fee,  in  consideration  of  the  sum  of  21,600  dol- 

lars, and  on  the  same  day,  Daniel  Treichler  gave  five  bonds 
executed  by  himself  and  John  Smith,  each  bond  for  the  sum 
of  216O  dollars,  amounting  altogether  to  the  sum  of  10,800 
dollars.  On  the  first  of  these  bonds,  the  sum  of  1659  dol- 

lars has  been  paid,  and  that  is  the  whole  amount  which  has 
been  paid  upon  these  bonds;  the  residue  remains  unpaid  and 
unsatisfied. 

It  is  also  in  evidence,  that  in  May,  1814,  an  agreement  was 
made  between  Daniel  Treichler,  Henry  Cassel,  and  John 

Smith,  by  which  Treichler  was  to  have  one-third,  Cassel  one- 
third,  and  John  Smith  a  third.  They  were  to  hold  as  tenants 
in  common,  share  and  share  alike,  and  were  each  to  pay  their 
proper  proportions  of  the  purchase  money  and  expenses. 

It  appears  that  the  property  conveyed  to  Daniel  Treichler 
was  levied  upon  by  the  Sheriff  under  a  pluries  venditioni 
exponas,  issued  to  January  Term,  1818,  at  the  instance  of 
Jacob  Bare  and  was  spld  to  George  Wagan  for  5480  Dollars. 
The  judgment  on  which  this  execution  was  founded,  was 

entered  the  8th  day  of  June,  1815.  Judgments  were  also  en- 
tered against  Treichler  t  by  John  Strickler  and  Christian  Mil- 

ler, on  the  3d  of  February,  1816,  for  2000  dollars,  and  by 
Abraham  Shock,  on  the  first  day  of  June,  1816,  for  2OOO 
dollars  with  interest  from  the  22d  of  May,  1816. 

The  proceeds  of  the  sale  of  Treichler^s  land,  were  paid 
into  the  hands  of  the  Sheriff,  and  the  question  for  you  to  de- 

cide is,  whether  they  ought  to  be  paid  to  Jocob  Bower,  the 

person  who  sold  the  land  to  Treichler,  or  whether  in  prefe- 
rence to  Bower,  they  ought  not  to  be  paid  to  Bare,  and  others 

who  obtained  judgments  against  Treichler. 
The  law  upon  this  subject  is,  that  the  vendor  has  a  lien 

on  the  estate  sold,  for  the  purchase  money,  while  the  estate  is 
in  the  hands  of  the  vendee,  and  when  there  is  no  contract  by 
which  it  may  be  implied  that  the  lien  was  not  intended  to 
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be  reserved.  Prime  facie  the  purchase  money  is  a  lien,  and  it      1821. 

lies  on  the  vendee  to  shew  the  contrary.  Lancaster. 

A  judgment  obtained  by  a  third  person  against  the  vendee,    KAUFFELT 
does  not  alter  or  defeat  the  lien,  nor  will  the  indorsing  a  re-    judgment 

ceipt  upon  a  deed,  or  taking  a  bond  for  the  purchase  money    TBE'ICHI-ER 
affect  it.  v- 

JjOWEIl 

All  deeds,  and  instruments  of  writing  are  to  be  construed, 
according  to  the  intention  of  the  parties,  to  be  collected  from 
the  language  used  in  them. 

On  a  consideration  of  the  first  article  of  agreement,  be- 
tween Bower  and  Treichler,  it  does  not  appear  to  the  Court 

that  there  is  any  thing  in  that,  by  which  it  may  be  implied, 
that  the  lien  was  not  intended  to  be  reserved,  and  if  the  case 

depended  only  upon  that  agreement,  and  the  deed  given  in 
pursuance  thereof,  the  law  would  be  in  favour. of  the  vendor. 
Nor  do  we  think  that  the  signature  of  Mr.  Cassel,  in  the  man- 

ner in  which  it  was  affixed  to  the  bonds,  can  make  any  dif- 
ference, because  it  did  not  render  him  liable  for  the  amount, 

or  any  part  of  it  either  as  principal  or  surety.  But  there  are 
other  circumstances  which  must  be  taken  into  consideration. 

By  the  article  of  agreement,  made  the  3d  day  of  Decem- 
ber, 1813,  Treichler  was  to  pay  the  sum  of  30O  dollars  the 

acre,  the  half  in  hand,  namely,  till  the  first  day  of  April,  1814, 
and  the  balance  in  five  yearly  payments. 

There  is  nothing  said  in  this  agreement,  as  to  the  manner 
in  which  those  payments  are  to  be  secured.  Nor  is  there 

any  thing  further  done  under  the  agreement,  between  Treich- 
ler and  Bower  until  the  hand  money  was  paid,  the  deed  exe- 

cuted by  Bower  and  wife  to  Treichler,  and  the  five  bonds 
executed  by  Treichler  and  Smith  to  Bower,  for  the  residue 
of  the  purchase  money. 

It  appears  to  us,  that  those  bonds  were  thus  given  in  pursu- 
ance of  the  original  article  of  agreement.  The  terms  of  the 

agreement  are  not  altered  by  Smith's  joining  with  Treichler 3 
in  the  execution  of  the  bonds.  The  agreement  says,  the  money 
shall  be  paid  in  five  yearly  payments,  and  this  agreement  is 
performed  by  giving  bonds  in  conjunction  with  Smith,  for  the 
payment  of  the  money.  But  it  is  contended,  on  behalf  of  the 
judgment  creditors,  that  by  the  agreement  Treichler  was  to 
be  the  sole  paymaster;  that  instead  of  being  satisfied  with  the 
security  of  his  lien,  by  taking  Treichler  alone,  Bower,  when 
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1821. 
Lanctuter. 

he  made  the  deed  of  the  12th  of  April,  1814,  by  way  of 
security,  in  addition  to  that  required  in  the  agreement  took 
M'  •  Smith  in  conjunction  with  Treichler,  and  that  in  conse- 

judgim-nt  quctice  of  ihis  additional  security,  he  lost  his  lien  on  the  land 
^°r  any  Part  °^  l^e  purchase  money.  But  we  are  of  opinion 
that  the  security  to  destroy  the  lien,  must  be  a  distinct  and  in- 

dependent security,  and  that  taking  an  obligor  in  addition  to 
the  original  purchaser,  is  not  such  an  alteration  of  the  security, 

as  will  of  itself  defeat  the  lien. 
If  after  the  bonds  were  given,  and  the  deeds  executed,  these 

bonds  had  been  given  up,  and  other  bonds  substituted,  this 
would  be  such  an  alteration  of  the  agreement  between  the 

parties  as  would  destroy  the  lien,  and  in  such  a  case  it  would 
be  immaterial  whether  the  person  who  entered  as  surety  was 

able  to  pay  or  not.  The  lien  would  be  equally  defeated,  and 
the  seller  would  be  obliged  to  look  to  the  personal  security 
he  had  taken. 

We  are  asked  to  give  it  in  charge  to  you,  that  John  Smith 

was  a  purchaser,  under  the  articles  of  the  7th  December,  1813, 
of  Daniel  Treichler  and  that  John  Smith  and  Henry  Casselt 

and  the  persons  now  claiming  in  their  right  hold  the  land  dis- 

charged of  any  lien  in  favour  of  Jacob  Bower. 
But  we  are  clearly  of  opinion,  under  the  evidence  in  this 

cause,  that  whatever  lien  the  land  was  subject  to,  in  the  hands 
of  Treichler,  must  extend  to  and  affect  them  —  he  having  the 
title,  and  they  having  notice  of  all  the  circumstances  under 
which  he  held  it. 

The  only  question  then  is,  did  Jacob  Bower's  lien  continue 
upon  this  land  at  the  time  it  was  sold  by  the  Sheriff.  If  it  did, 

you  will  find-  for  the  plaintiff,  if  it  did  not,  you  will  find  for 
the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment 
/  was  entered  accordingly. 

TILGHMAN,  C.  J.  was  not  present  at  the  argument,  and 

gave  no  opinion. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  J.  —  The  decision  of  the  principal  question,  whe- 

ther an  equitable  lien  for  purchase  money,  can  exist  in  Penn- 
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syhania,  under  any  circumstances,  will  render  a  decision  of      1821. 

most  of,  if  not  all  the  other  questions  raised,  unnecessary.    I  ̂ancaster' 
have  given  this  question  that  deliberate  consideration  which     K*,C"?LT and  other 

the  great  importance  of  its  practical  consequences  deserves,  judgment 
and  the  result  is  a  settled  conviction,  that,  with  us,  such  a  THEICHLEB 

lien  does  not  exist.  In  England  the  doctrine  is  now  too  firm-  _  v- 
ly  established  to  be  questioned,  and  is  said  to  be  borrowed 
from  the  civil  law.  But  whatever  be  its  origin,  it  is  certain 
that  the  first  trace  of  it  in  the  English  law  is  discoverable  in 
Chapman  v.  Tanner,  1  Vern.  267,  which  was  decided  as  late 
as  1684,  three  years  after  the  date  of  the  charter  to  William, 

Penn  ;  and  even  there,  as  appears  in  Fa-well  r.  Heelis,  Amb. 
726,  the  decision  was  rested  on  a  special  agreement  that  the 
vendor  should  detain  the  title  deeds  ;  which  therefore  pre-  - 
sented,  not  the  case  of  an  equitable  lien,  as  now  understood, 
but  of  an  equitable  mortgage.  When  the  colony  was  founded, 
then,  our  ancestors  could  not  have  brought  this  doctrine  along 
with  them,  for  it  was  no  part  of  the  law  of  England;  and  no 
law,  even  of  positive  enactment,  subsequently  established 
there,  would  extend  here,  unless  the  colony  were  expressly 

named,  or  the  law  were  adopted  in  practice.  But  the  whole  v  j 
course  of  our  jurisprudence,  with  the  exception  of  certain 
dicta  thrown  out  in  two  cases  decided  by  this  Court,  which  I 
shall  presently  examine,  shews  that  the  doctrine  has  never 

been  recognised  either  by  the  Legislature  or  by  the  judiciary, 
or  supposed  to  exist  by  the  profession  or  the  people.  The  Le- 

gislature has  uniformly  discourag-d  every  other  lien  or  in- 
cumbrance  than  those  which  arise  trom  transactions  which  ap- 

pear of  record,  and  which  therefore  can  prejudice  no  one  who 
uses  proper  diligence  to  ascertain  the  state  of  the  facts :  and 
even  where  liens  are  permitted,  it  has  been  thought  that  the 
state  of  property,  as  well  as  the  habits  of  the  people,  required 
them  to  be  laid  under  severe  limitations  and  restrictions. 

Thus,  by  act  of  assembly,  a  judgment  continues  alien  fo*r  hut 
five  years,  unless  within  that  period,  it  be  revived  by  scire 
facias  ;  and  by  the  acts  of  1 7 1 5  and  1 775,  no  mortgage  could 
affect  the  land,  unless  it  were  recorded  within  six  months 

from  the  date.  This  has,  however,  been  altered  in  some  re- 

spects by  an  act  of  Lhe  last  session.  But  the  whole  plainly 
shews  it  was  thought,  the  vendor  had  no  other  security  than  the 
mortgage ;  for  it  would  be  strange  if  a  purchaser  from  the 

VOL.  VII.— L 
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18£1. vendee  should  hold  the  land  discharged  of  a  mortgage  giveu 
.  expressly  to  secure  the  purchase  monev,  and  yet  hold  subject 

to  an  equitable  lien  :  and  that  this  might  happen,  if  the  doc- 
ju<igtiHMit  trine  prevailed,  is  obvious  ;  for  the  purchaser  might  often  be 

affected  with  notice  that  the  purchase  money  had  not  bt.-n 
paid  to  the  original  vendor,  when  he  could  not  be  affected 
with  notice  of  the  mortgage  ;  and,  in  such  case,  1  think 
it  clear,  according  to  the  English  doctrine,  that  the  lien 
would  hold  ;  for  taking  a  mortgage  for  the  whole  purchase 
money,  would  not,  I  apprehend,  be  construed  a  waver  on 

the  ground  on  which  taking  a  mortgage  for  part  gives  rise  to 
an  inference  that  the  vendee  is  to  hold  discharged  of  the  re- 

sidue ;  because  by  taking  a  mortgage  for  the  whole,  the  parties 
expressly  evince  an  intention  that  the  land  shall  be  charged  with 

;  _Jthc JKholej  But  however  that  might  be,  we  cannot  intend  that 
latent  incumbrances  were  designed  to  be  tolerated,  when  we 

find  even  those  which  appear  of  record,  considered  in  some  mea- 
sure as  clogs  on  the  freedom  of  alienation  so  congenial  to  our 

habits;  and  find  them  so  guarded  by  several  Acts  of  Assembly, 
as  to  require,  under  severe  penalties, satisfaction  to  be  entered 
wherever  the  money  has  been  paid.  In  other  cases  the  Le- 

gislature has  taken  care  to  provide  that  the  lien  shall  continue 
during  only  a  definite  period:  as  in  the  case  of  liens  on  houses 
for  materials  furnished,  which  continue  for  but  two  years, 

unless  an  action  be  brought  or  a  claim  filed  in  the  prothono- 

tary's  office  of  the  proper  county  within  that  time  ;  and  of 
debts  of  deceased  persons,  which  remain  a  lien  on  their  lands 
for  only  seven  years  after  their  death,  unless  they  are  secured 

by  mortgage,  judgment,  recognisance,  or  other  record.  So 
the  lien  of  judgments  in  the  Supreme  Court  is  restrained  to 
lands  in  the  county  where  the  judgment  is  rendered  :  and  in 
like  manner  the  lien  of  a  testatum  execution  commences  from 

the  delivery  of  the  writ  to  the  Sheriff,  who  is  to  indorse  the 
precise  time  of  receiving  it,  and  whose  duty  it  w^s,  before  the 
Circuit  Courts  were  abolished,  to  certify  the  same  to  the 
Circuit  Court  of  the  proper  county.  All  this  shews  that  the 
doctrine  of  lien  has  never  been  encouraged  by  the  Legisla- 

ture, but  has  been  barely  tolerated  ;  and  that  too,  only  in  par- 
ticular cases  and  under  severe  restrictions. 

In  the  practice  of  our  Courts,  we  look  in  vain  for  a  recog- 
nition of  the  doctrine,  except  as  far  as  it  may  be  thought  to 

be  discoverable  in  the  two  decisions,  to  which  I  have  already 
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alluded.  But  in  neither  of  them  did  the  case  present  a  sin-  1821. 

gle  feature  of  equitable  lien;  which  arises  only  when  the  le-  Lancaster. 

pal  title  has  been  conveyed.  Indeed  on  a  bill  bv  the  vendor  KAUFFELT °  .  and  other 
for  a  specific  performance  of  the  articles,  he  is  said  to  have  a    judgment 

lien,  so  as  to  protect  him  from  the  claims  of  the  other  speci- 
alty  creditors  :  but  this  lien  becomes  operative  only  after  he      „  v- BOWSR. 

has  conveyed  :   as  in  Charles  v.  Andrews,  9  Mod.  157.     But 

the  name  of  the  lieu  denotes  its  nature.  It  is  a  bare  equity, 

and  the  only  interest  the  vendor  is  supposed  to  have  retained  ; 

for  while  he  has  the  legal  title,  which  will  prevail  against 

all  the  world,  before  the  vendee  has  paid  the  purchase  money, 

or  done  whatever  else  may  be  requisite  to  enable  him  to  call  for 

a  conveyance,  he  stands  in  need  of  nothing  more.  He  has  what 

is  better  than  an  equitable  lien  ;  he  has  the  title  itself.  Now 

I  can  hardly  believe  that  the  case  of  Stouffer  v.  Coleman, 

1  Teates,  393,  the  first  of  the  two  in  the  order  of  time,  is  accu- 

rately reported  ;  for  so.  learned  and  able  a  Judge  as  Chief 

Justice  M<KEAN  after  determining  that  the  legal  title  had 
not  been  conveyed,  would  not  have  embarrassed  himself  with 

questions  on  which  the  cause  did  not  turn.  Lien  was  out  of 

the  question,  as  the  vendor  was  not  addressing  himself  to  the 

equitable  powers  of  the  Court,  for  a  specific  execution  of  the 

contract,  but  had  brought  an  ejectment  on  the  legal  title  to  re- 

scind it.  So  if  the  vendee  had  sold  to  a  stranger  without 

notice,  such  stranger  would,  contrary  to  what  the  Court 

are  made  to  say,  have  been  in  no  better  situation,  than  the 

vendee  himself;  for  there  is  no  plainer  principle,  than  that  the 

purchaser  of  an  imperfect  title,  (and  every  equitable  title  is 

imperfect,)  must  abide  by  the  case  of  the  person  from  whom 

he  buys.  Whitfieldv.  Fausset,  I  Ves.  387.  He  is  therefore 

bound  to  take  notice  at  his  peril.  Neither  could  the  deten- 

tion of  the  title  deeds  add  to  the  plaintiff's  case,  when  the  ti- 
tle itself  was  not  conveyed.  The  reason  why  detention  of  the 

muniments  gives  an  equity  in  England,  where  deeds  are  not 

generally  registered,  and  when  possession  of  the  title  papers 
is  a  badge  of  ownership,  is  that  the  want  of  them  is  notice  to 

a  purchaser  from  the  vendee,  that  the  latter  has  not  cleared 

scores  with  the  vendor;  and  therefore  the  title,  though  com- 

plete at  law,  is  to  be  considered  as  incomplete  in  equity  :  but 
that  circumstance  surely  cannot  strengthen  the  case  when  the 

title  is  incomplete  even  at  law.  It  would  seem,  in  this  case  of 
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1821.      Stou/er  &?  Colemant  the  plaintiff's  case  was  considered  to  be  a 
ter'      compound  of  legal  title,  equitable  lien,  and  equitable  mort- 

KAIF£*UT    gage  ;  and  that  it  was  sustained  on  no  distinct  principle,  either 
judgnu-nt    of  law  or  of  equity.  The  defendant,  and  not  the  plaintiff  as  said 

intne  report,  was  claiming  equity,  and  the  manner  in  which  it 

was  accorded  to  him  for  his  improvements,  partly  by  compro- 
mise and  partly  by  arbitration,  shews  the  miserable  shifts  to 

which  we  are  sometimes  driven  by  the  want  of  a  court  of  chan- 
L  eery.  The  other  case  to  which  I  have  alluded,  is  Irvine  v. 

Campbell,  6  Einn.  118;  and  there  the  Court  undoubtedly  made 
use  of  an  expression  favourable  to  the  doctrine  ;  but  that  was 
not  the  matter  decided,  for  there  also,  the  vendee  purchased 

only  an  equitable  title.  The  instrument  under  which  the  plain. 
tiff  claimed,  being  in  the  form  of  articles  of  agreement,  and 

containing  a  covenant  for  further  assurance,  was  of  course  exe- 
cutory. With  great  respect  for  the  Judges  by  whom  the  cause 

was  decided,  I  apprehend  the  question  of  notice  was  imma- 
terial j  for  a  purchaser  of  any  thing  less  than  the  legal  title, 

takes  it,  as  I  have  already  said,  with  all  its  imperfections  on 
its  head  ;  and  in  all  these  circumstances  the  case  differed  from 
the  ordinary  case  of  an  equitable  lien,  of  which,  being  a  mere 
equity  reserved  by  the  vendor,  a  purchaser  of  the  legal  title 
from  the  vendee  will  take  the  land  discharged,  unless  he  can 
be  affected  with  notice.  The  decision  on  the  point  of  the 
case  was  undoubtedly  a  sound  one  ;  but  however  much  we 

may  respect  what  falls  from  a  Court  in  illustrating  an  argu- 
ment, it  can  claim  nothing  like  what  is  due  to  the  decision 

of  the  precise  point  in  controversy.  These  two  cases  contain 
every  thing  on  the  subject,  that  is  to  be  found  in  our  books 
of  reports  j  and  this  judicial  silence  is  a  strong  argument 
against  the  lien,  which  would  necessarily  have  given  rise 
to  much  litigation,  if  it  had  been  considered  to  prevail 
among  us. 

Then  as  to  the  sentiments  of  the  profession  :  —  I  have  never 
till  lately  heard  a  doubt  on  the  subject.  In  fact,  the  doctrine 

accorded  with  neither  the  professional  nor  the  popular  under- 
standing ;  nor  can  I  conceive  how  it  ever  came  to  be  consi- 

dered a  principle  of  general  equity  any  where,  that  a  vendor, 
who  has  divested  himself  of  every  particle  of  right  that  can 
pass  by  deedr  shall  nevertheless  have  an  available  interest  in 
the  land.  The  implication  that  there  is  an  intention  to  reserve 
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a  lien  for  the  purchase  money,  in  all  cases  where  the  parties  1821. 

do  not,  by  express  acts,  evince  a  contrary  intention,  is  in  al-  Lancaster. 
most  every  case  inconsistent  with  the  truth  of  the  fact,  and  in 
all  instances,  without  exception,  in  contradiction  of  the  ex-    judgment 

...  i-i  i  creditors  of 
press  terms  of  the  contract,  which  purports   to  be  a  convey- 

ance  of  every  thing  that  can  pass.  The  construction,  there-  v- 
fore,  which,  independently  of  fraud  or  mistake,  reserves  an 
interest  against  the  express  language  of  the  parties,  is  unna- 

tural and  unjust.  Indeed  the  distinctions  taken,  both  as  to  the 
creation  of  the  lien,  and  those  circumstances  which  are  held 
to  be  a  waver  of  it,  are  so  purely  arbitrary,  that  the  mind  is 

often  puzzled  to  find  the  reason  of  them.  Thus  the  assump- 
tion, that  taking  an  independent  security  is  inconsistent  with 

an  intention  to  retain  the  lien,  is  merely  gratuitous  ;  for  the 
parties  might  in  all  reason,  just  as  well  be  supposed  to  have 
intended  the  security  to  be  cumulative.  It  is  inconsistent  with 

natural  justice,  that  a  vendor  who  publishes  to  the  world  by 
the  terms  of  his  deed,  that  he  has  parted  with  his  whole  in- 

terest, and  has  trusted  to  the  personal  security  of  the  vendee, 
should  become  an  object  of  special  protection,  against  the 
consequences  of  his  own  negligence  ;  and  that  too  at  the  ex- 

pense of  a  third  person,  who,  in  purchasing  from  the  vendee, 
even  with  notice  that  the  purchase  money  was  unpaid,  has 
been  guilty  of  nothing  positively  immoral  or  even  unconscion- 

able. In  practice  it  is  never  understood  with  us,  that  a  lien  is 
reserved  ;  for  it  is  so  entirely  technical  that  none  but  a  lawyer 
would  suspect  that  it  existed.  Tell  any  man,  who  does  not 
belong  to  the  profession,  no  matter  how  intelligent  he  may  be 

in  other  respects,  that  if  he  conveys  his  house  or  farm  with- 
out taking  a  judgment  or  mortgage,  he  may  nevertheless 

come  on  it  as  a  fund  in  the  hands  of  a  subsequent  purchaser, 
and  he  will  disbelieve  you.  In  this  country  where  every  man 
is  his  own  conveyancer,  or,  at  least,  where  those  who  draw 

instruments,  are  seldom  of  the  profession,  a  construction  con- 
trary to  the  popular  notions,  would,  in  a  peculiar  degree,  de- 

feat the  actual  intention  of  the  parties,  and  so  far  work  in- 

justice. It  is  surely  as  important  that  the  habits  and  under- 
standing of  a  whole  people  should  have  an  influence  on  the 

construction  of  their  contracts  as  those  of  a  particular  class  ; 
and  we  all.  know  the  influence  of  the  course  of  trade  in  deter- 

mining the  meaning  of  the  parties  to  a  mercantile  contract. 



78 
CASES  IN  THE  SUPREME  COURT 

Knd"FFh 

1821.  But  if  such  a  Hen  were  adopted,  it  is  impossible  to  see  how 

er.^  jt  could  be  enforced,  through  the  medium  of  common  law 
f°rms»  w'tn  convenience  or  justice  to  all  or  any  of  the  par- 

ties.  l«  It  is,"  says  STORY  J.,  speaking  of  the  equitable  lien, 
"  so  peculiarly  and  exclusively  the  creature  of  a  Court  of 
equity,  that  its  existence  cannot  safely  be  averred  indepen- 

dent of  the  decree  of  such  a  Court."  1  Mason.  Rep.  122. 
A  moment's  consideration  will  shew  the  justness  of  this  re- 

mark. A  Court  constituted  as  are  those  of  this  State  and 

of  Massachusetts,  where  this  kind  of  incumbrance  does  not 

prevail,  (and  probably  for  that  very  reason,)  is  destitute  of 
the  most  essential  and  indispensible  means  of  doing  complete 
justice  ;  such  as  the  bill  for  a  discovery  as  to  knowledge  of 
circumstances;  the  answer  on  oath  ;  power  to  bring  every 
person  interested  into  Court  as  a  party  ;  and  particularly  that 
wonderfully  plastic  and  efficient  instrument  the  decree  of  a 
Court  of  chancery,  which,  adapting  itself  to  the  peculiar  cir- 

cumstances of  each  case  however  complicated,  equally 
reaches  and  protects  the  most  remote,  and  the  most  immediate 
interests,  and  at  one  operation  does  complete  justice  to  all. 
With  us  all  these  are  wanting,  and  in  their  stead  we  have 

power  to  deliver  the  land  itself  to  the  vendor,  by  an  action  of 
ejectment,  or  possibly  to  levy  an  execution  on  it  in  the  hands  of 
a  purchaser  from  the  vendee  ;  but  how  inadequate  to  the  end 
either  of  these  would  be,  must,  at  once,  be  obvious.  A  sale 

f  on  credit,  for  at  least  a  part  of  the  purchase  money,  is  in  this 
country  the  usual  mode  of  disposing  of  land  ;  and  I  under- 

stand that  during  the  late  rage  for  speculation,  a  plantation 
in  Lancaster  county,  was  sold  six  times  in  one  day  ;  and  at 

each  of  these  sales  there  would,  according  to  the  English  doc- 
trine, have  been  an  equitable  lien.  But  it  would  be  impos- 
sible, in  such  a  case,  for  a  Court  in  this  State,  to  settle  the 

equities  of  the  respective  parties.  Suppose  a  recovery  by 
the  first  vendor  against  the  last  vendee  :  would  the  interven- 

ing vendors  be  squeezed  out,  or  could  they  by  paying  the 
claim  of  the  first,  avail  themselves  of  his  rights?  But  the 
rights  of  the  vendor  are  in  this  respect  peculiar  to  his  person, 
and  cannot  be  extended  to  third  persons,  at  least  as  far  as 
respects  marshalling  real  and  personal  estate  ;  and  they  would 
therefore,  probably  have  to  bring  actions  in  succession,  as 
each  should  happen  to  obtain  satisfaction.  In  like  manner 
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if  the  estate  were  sold  on  an  execution,  there  would  have  to  1821. 

be  separate  issues  to  try  the  right  of  each  claimant  to  the  Lancaster. 
money  levied.  And  for  what  purpose  involve  the  adminis- 

tration of  the  law  in  such  inextricable  embarrassment?  Not 

to  enforce  a  demand  founded  in  natural  equity,  but  on  an 
artificial  presumption  of  intention,  contrary,  in  almost  every 
instance,  to  truth,  that  the  vendee  is  to  be  a  trustee  of  the  es- 

tate, for  so  much  of  the  purchase  money  as  is  not  paid.  It 
appears  to  me  then,  that  the  equitable  lien  for  purchase  mo- 

ney, (if  such  a  lien  can  with  propriety  be  called  equitable,) 
has  never  been  recognised  here,  either  by  the  legislative  or 

judicial  construction,  the  practice  of  the  profession,  or  the 
mass  of  the  citizens;  and  that  as  it  is  highly  inconvenient,  and 
by  no  means  essential  to  the  interests  of  justice,  we  ought 
not  to  adopt  it. 

There  were  also  questions  made  below  as  to  the  compe- 
tency of  evidence,  but  the  facts  and  circumstances  are  so 

imperfectly  stated  in  the  bills  of  exceptions,  that  the  questions 
do  not  appear  perfectly  intelligible,  and  I  therefore  refrain 
from  expressing  an  opinion  on  them  :  but  on  the  first  ground, 
I  am  of  opinion  that  the  judgment  be  reversed. 

DUNCAN  J. — This  was  an  action  to  try  the  right  to  money 
arising  from  a  sale  made  by  the  Sheriff  of  Tork  county,  of  a 
tract  of  land,  conveyed  by  Jacob  Bower  to  Daniel  Treichler^ 
and  sold  as  his  estate.  The  defendant  in  error  claimed  it 

on  the  ground  of  lien  for  the  unsatisfied  purchase  money, 
for  which  he  had  taken  the  bonds  of  Treichler  and  one  John 
Smith  ;  there  is  a  receipt  on  the  deed  for  the  purchase  mo- 

ney, and  possession  was  delivered. 
This  case  gives  rise  to  inquiries  of  very  extensive  conse- 

quences. 
1st.  Does  the  British  law  of  liens,  for  unsatisfied  purchase 

money,  where  conveyance  is  executed,  receipt  given,  title 
papers  given  up,  possession  delivered,  extend  to  this  State. 

2d.  Does  the  acceptance  of  a  bond  with  security,  amount 
to  a  waver  of  this  lien. 

3d.  Can  such  latent  equity  prevail  against  a  judgment 
creditor  ;  and  4th.  On  a  sale  of  lands  by  a  Sheriff,  deed  ac- 

knowledged, money  in  his  hands,  is  he  bound  to  apply  the 
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1821.      proceeds   to  the  discharge  of  unsatisfied  purchase  money, 
Lancaster.      or  to  fi\e  payment  of  the  judgment  creditors. 

It  is  proper  in  limine  to  observe,  that  in  deciding  this  case, 
judgment  it  can  make  no  difference  whether  the  issue  is  directed  by  the 

TiiEiciitER  Court,  or  it  is  an  adverse  suit,  by  the  vendor  against  the 
Sheriff.  The  sale  by  this  application  by  the  vendor,  is  vali- 

. 

y  dated  by  him.  The  purchaser  at  Sheriff's  sale,  is  not  before 
the  Court,  nor  in  the  way  in  which  the  subject  has  been  con- 

sidered, has  he  any  interest  in  the  event. 
The  determination  of  any  one  of  these  questions  against 

the  defendant  in  error,  would  be  decisive  ;  but  it  is  made  the 

duty  of  this  Court,  to  give  their  opinion,  on  every  point 
taken  in  the  Court  below.  I  will,  in  considering  these  points, 
reverse  their  order,  and  begin  with  the  fourth.  What  estate 
is  seized  and  sold  ?  The  estate  only  which  the  debtor  had, 

*«  the  purchaser  to  hold  only  such  estate  as  the  debtor  held 

at  and  before  the  taking  in  execution.".  Here  there  is  a 
purchaser  without  notice,  and  the  lien  as  to  him,  is  extinct. 
If  there  were  any  specific  lien  on  record  created  by  deed 
or  will,  binding  the  land,  it  might  be  that  the  Sheriff  would 
be  bound  to  pay  them  ;  there  is  a  Nisi  Prius  decision  to  this 
effect,  Nichols  v.  Postlethwaite,  2  Dall.  131,  but  I  do  not  go 
out  of  my  way  to  give  any  opinion  on  that.  But  that  where 
one  has  conveyed  away  his  estate,  given  a  receipt  for  the 

^purchase  money,  delivered  possession,— where  a  creditor 

'  relying  on  the  estate  as  a  fund,  has  afforded  a  credit  after  a 
long  and  expensive  course  of  legal  proceedings,  that  such 
creditor  should  be  intercepted  and  deprived  of  the  fruits  of 
his  execution  by  this  latent  equity,  is  a  novel  and  alarming 
doctrine.  Let  us  attend  to  the  consequences.  In  the  course 

of  twenty  years,  the  estate  may  have  passed  through  every  let- 
ter of  the  alphabet,  the  intermediate  owners  dispersed  in  every 

quarter  of  the  almost  boundless  regions  of  the  United  Statest 
their  place  of  abode  unknown,  or  if  known,  beyond  the  reach 
of  reasonable  inquiry,  every  hand  through  which  it  passed 
might  claim  some  remnant  of  purchase  money.  What  a  scene 
of  confusion  would  ensue,  how  are  all  their  claims  to  be  ad- 

justed, the  parties  brought  before  the  Court.  Is  there  to  be 
one  issue  or  twenty  four?  The  creditor  has  already  sufficient 
difficulties  to  encounter,  add  this  to  them,  and  you  destroy 
all  credit ;  consider  what  a  temptation  is  opened  for  fraud, 
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between  the  vendor  and  the  insolvent  debtor,  who  by  conni-  1821; 

vance,  might  keep  back  the  vouchers  of  payment  and  after-  Lancaster. 
wards  divide  the  spoil  ;  the  latent  incumbrance  kept  id  petto 

until  the  man  possessing  every  indicia  of  property,  convey-    judgment 
...  .     .       f  .  .      creditors  of 

ance  with  acquittance,  and  receipt  ot  purchase  money,  with 
muniments  of  title,  with  possession,  on  the  faith  of  this  owner-         *• 

,.  .  BOWEB. 
ship,  obtains  a  credit,  and  just  as  his  creditor  is  about  to  re- 

ceive his  just  debt,  the  covert  incumbrance  springs  upon 
him,  and  swallows  up  all  in  unsatisfied  purchase  money.  If 

this  had  been  a  private  sale,  could  the  vendor  sue  the  pur- 
chaser ;  what  would  be  his  form  of  action;  if  he  has  any 

right  in  this  State,  his  remedy  must  be  by  ejectment,  the 
substitute  for  a  bill  in  chancery,  which  has  been  from  neces- 

sity applied  to  all  cases,  where  one  has  a  lien  on  lands,  for 
the  recovery  of  which  there  lies  no  action  at  common  law, 
but  in  chancery  only.  Our  Courts  wanting  chancery  powers, 
through  the  medium  of  a  jury,  and  conditional  verdicts,  and 
imposition  of  equitable  terms,  nearly  accomplish  indirectly, 
what  Courts  of  equity  would  directly  decree. 

A  deposit  of  deeds,  with  a  written  agreement  to  execute  a 

mortgage  ;  the  depositor  is  in  debt  to  others  ;  he  gives  a  judg- 

ment on  which  the  lands  are  sold  ;  money  in  Sheriff's  hands  j 
deed  acknowledged  to  purchaser  ;  can  the  man  who  holds  this 
pledge,  draw  the  money  from  the  Sheriff?  One  would  be 

startled  at  this  proposition,  yet  he  has  a  preferable  equity, 

and  overreaches  the  vendor's  lien  on  the  estate  for  any  part 
of  the  unpaid  purchase  money.  Sugden,  475.  Is  this  lien 

a  reprisal  on  an  inquiry  *<  whether  the  rents,  issues,  and  profits 

will  pay  the  debts  within  seven  years." 
Make  the  most  of  this  lien.  Say  that  a  deed  executed) 

holds  the  same  lien,  as  articles  executory.  If  lands  held  by 
articles,  are  sold  by  the  Sheriff,  the  purchaser  takes  them 
subject  to  the  payment  of  the  purchase  money,  out  of  the  mo- 

ney raised  on  the  sale.  This  is  not  deducted  ;  the  creditor  gets 
the  money  from  the  Sheriff  and  not  the  vendor  ;  his  remedy  is 

by  ejectment.  Irvine  et  aL  v.  Campbell,  6  Binn.  118.  On  a  ju- 
dicial sale  under  a  decree  in  chancery,  where  all  necessary 

parties  joined  in  the  conveyance,  possession  is  delivered, 
money  paid  into  bank,  but  not  to  be  paid  over  without  notice 

to  the  purchaser,  the  tenants  were  served  with  a  writ  of  right, 
or  an  adverse  claim  before  money  paid  out  of  bank,  the  mo- 

VOL.  V1I.—M 
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1821.      ney  must  be  paid  under  the  decree,  and  the  purchaser  cannot 
ofc,ject  to  its  application.    Sugden,  415. 

KALFFELT        J*ut  tne  question  is  settled  as  to  a  purchaser  at  Sheriff's 

aundd  ̂[    sale,  under  the  act  for  recording  deeds.    He  is  a  purchaser, 
creditors  of  though  a  judgment  creditor  is  not,  and  is  protected  against 

BEICHLKH    an  unrecorcieci  deed.  2  Binn.  4O.     It  is  of  some  weight  that 
BOWKK.      though  this  kind  of  claim  must  have  existed  in  hundreds  of 

cases,  this  is  the  first  time  it  has  been  advanced.  This  plainly 

she  AS  the  general  sense.   'This  action  cannot  be  maintained 
against  the  Sheriff. 

Does  the  equitable  lien  prevail  against  judgment  creditors  ? 
By  several  Acts  of  Assembly,  as  well  as  by  the  common 
law,  a  judgment  is  a  lien,  binding  lands.  It  continues  a  lien 
on  real  estate,  without  execution  levied,  for  five  years.  A 
judgment  here,  in  many  respects,  differs  from  ?  judgment  in 
England,  as  to  its  binding  effects,  and  the  interest  acquired 
by  the  creditor,  and  his  power  to  compel  payment  by  a  sale. 
There  is  nothing  here  to  distinguish  it  from  a  mortgage,  ex- 

cept that  the  mortgage  is  specific,  and  the  judgment  general. 
In  England,  a  judgment  creditor  is  said  to  have  neither 

jus  in  re,  nor  ad  rem  ;  he  has  a  lien,  but  non  constat,  whe- 
ther he  will  ever  make  use  of  it,  for  he  may  recover  his 

debt,  by  Jieri  facias,  from  the  goods  of  cognisor  ;  he  may 
take  the  body  on  a  capias  satisjaciendum,  and  thus  discharge 
the  lien.  It  is  considered  in  that  country,  that  the  judgment 
creditor  does  not  lend  his  money  on  the  immediate  view  of 

the  cognisor's  real  estate,  1  P.  W.  280,  1  P.  W.  492,  but  that 
does  not  hold  here.  For  in  Colhoun  v.  Snider,  6  Binn.  135, 

Judge  YBATES,  the  strenuous  and  finally  successful  advocate 
of  the  doctrine,  that  judgments  do  not  bind  after  purchased 
lands,  relies  much  on  the  binding  specifically  all  lands,  held 
by  the  cognisor  at  the  time  of  the  entry,  and  that  creditors 
do  rely  on  the  real  estate  always  as  a  fund,  and  often  as  the 

sole  fund.  It  is  very  common  to  take  a  judgment  bond  as  a  se- 
curity, with  stay  of  execution  for  years.  This  would  be  a  mi- 
serable dependance,  if  the  security  was  not  equal  to  amort- 

gage,  in  all  cases  except  in  the  one  of  an  unrecorded  deed. 
That  depends  on  the  different  provisions  of  the  several  Acts  for 
recording  deeds  and  mortgages  ;  there  is  a  wide  distinction 
in  the  effect  of  not  recording  mortgages  and  defeasible  deeds 

and  absolute  conveyances.  The  Act  of  1715  establishing  the 



OF  PENNSYLVANIA.  83 

office  for  recording  deeds,  declares   that  the  first  class  shall      1821. 

not  be  sufficient  to  pass  any  estate  of  freehold  or  inheritance, Lancaster- 

unless  recorded  within  six  months ;  in  the  second,  there-    ̂ j7^" 
cording  is  only  for  safe  custody,  and  rendering  an  exemplifi-    judgment 

t      FT  i        •  i  t.          -    •      i     j      j      creditors  of 
cation  as  good  and  effectual  evidence,  as  the  original  deed. 
The  Act  of  1775,  renders  the  conveyance,  not  recorded  within 
six  months,  void  only  as  against  a  subsequent  purchaser,  or 
mortgagor,  leaving  it  in  full  force  as  to  all  other  purposes.  In 

Jackson  v.  Dubois,  4  John,  216,  it  was  decided,  that  a  mort- 
gage not  recorded  has  a  preference  over  a  subsequent  judg- 
ment docketted;  for  the  unrecorded  mortgage  before  the  Act, 

stood  upon  the  footing  of  any  other  lien,  and  the  Act  only 
provided  that  no  mortgage,  unless  duly  recorded  shall  defeat 

or  prejudice  the  interest  of  any  bona  Jide  purchaser  or  mort- 
gagee ;  but  it  is  not  so  here,  for  no  estate  passed  under  the  Act 

of  1715  ;  consequently  the  mortgage  gave  no  lien,  unless  re- 
corded within  the  limited  time  ;  and  in  the  New  York  case, 

it  was  held  that  land  sold  on  a  judgment  by  Sheriff  prior 
to  the  registry  of  the  mortgage  ;  the  purchaser  would  hold 
discharged  of  the  mortgage,  and  the  decision  in  2  Binn,4>0t 
does  not  touch  the  question  of  unrecorded  mortgages,  but  re- 

fers only  to  absolute  conveyances. 

We  are  not  left  to  conjecture  on  this  subject ;  for  the  Act  of 
23d  September,  1783,  amounts  to  a  legislative  declaration  j  it 

provides  "that  all  mortgages  executed  between  1st  of  June, 
1776,  and  llth  of  June,  1778,  which  have  been  recorded,  or 
shall  be  recorded  within  six  months  after  the  passing  of  the  Act, 
shall  be  as  good  and  effectual  in  law,  as  if  they  had  been  re- 

corded within  the  limited  time  :  with  this  exception,  that  they 

shall  not  operate  against  any  judgment  or  Jien  whatever." 
The  whole  policy  of  our  laws  evinces  the  intention  of  the 

Legislature,  that  the  notice  by  registry  should  be  given  of 
all  liens  ;  but  by  a  late  Act,  mortgages  only  take  effect  from 
the  registry,  except  in  the  case  of  a  mortgage  given  for  the  pur- 

chase money  of  land,  and  the  time  allowed  for  registering  is 
abridged:  it  would  be  absurd,  that  the  security  by  mortgage 
should  become  extinct,  if  not  recorded  within  six  months, 
and  yet  the  bond  should  continue  the  lien  for  an  indefinite 

time.  My  opinion  is,  that  a  lien  by  judgment  is  a  legal 
incumbrance,  to  be  preferred  to  an  implied  lien  for  purchase 
money.  lr 
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Does  the  taking  of  bond  with  security  wave  the  implied 

?  j£  nas  justiy  been  observed,  that  the  taking  of  a  bond 

w'th  securitv»  na8  become  so  perplexed  a  question,  as  to  re- 
quire  a  chancery  suit  to  ascertain  whether  it  is  waved  or  not. 

1°  Nfw  York,  in  Garson  v.  Green  fc?  al.,  1  John,  Ch.  C.  308, 

**  was  nt^»  tnat  taking  a  negociable  instrument  from  vendee, 

did  not  exempt  from  the  lien.  In  Virginia,  while  they  seem 

to  adopt  the  English  rule  of  lien,  yet  the  Courts  have  settled 

the  question.  Where  a  bond  with  security  has  been  taken,  the 

lieu  is  thereby  waved.  Colev.  Scott,  2  Wash,  14.1,  Wilson  v. 

Graham  n  executors  and  devisees,  5  Munf,  297.  All  the  cases, 

and  there  are  many  with  shades  of  difference  scarcely  percep- 
tible, and  impossible  to  be  reconciled,  are  fully  considered 

by  Mr.  Justice  STORY  in  Oilman  v.  Brown,  1  Mason,  212, 

who  decides  that  where  there  is  the  security  of  a  third  per- 
son taken  as  such,  this  extinguished  the  implied  lien  ;  and 

on  appeal,  the  Supreme  Court  determined  that  a  collateral 

security  for  the  purchase  money,  discharged  the  implied  lien, 
4  Wheat.  256. 

The  lien  is  founded  on  a  presumed  intention.  Here  there 

was  evidence  of  a  contrary  intention,  from  the  nature  of  the 

speculation.  Jiower  well  knew  that  Treichler  bought  with  a 
view  to  lay  out  a  town  on  the  land,  to  divide  it  and  sell  in 

small  lots;  he  knew  before  he  executed  the  conveyance,  that 

others  were  concerned  in  the  purchase,  yet  the  deed  is  made 

to  him  alone,  and  when  he  insisted  on  Cassel  being  added  as 

a  security,  while  he  made  the  deed  to  Treichler  alone,  the 

ostensible  man,  to  whom  the  title  was  to  be  trusted,  and  ac- 

cepted the  bond  of  Treichler  and  Smith,  this  arrangement 

shews  that  the  land  was  not  to  be  charged;  it  is  manifest, 

lien  was  not  in  the  view  of  any  party.  When  we  turn  our  eye 

to  that  day  of  infatuation,  consider  the  extravagant  price,  the 

rage  for  laying  out  towns,  the  declared  design  of  the  purchaser, 

which  was  not  to  keep  the  land,  but  to  sell  —  to  sell  quickly,  be- 
fore the  bubble  burst  ;  to  sell  certainly  long  before  the  last  in- 

stalment became  due,  it  is  obvious,  that  it  was  not  the  intention 

of  the  parties,  to  clog  it  with  an  incumbrance,  which  would 

defeat  the  whole  scheme.  In  Brown  v.  Oilman,  STORY  J.  ob- 

serves, it  was  in  the  contemplation  of  the  parties,  bought  on  spe- 
culation, to  be  sold  out  to  sub  purchasers  ;  the  great  object  of 

speculation  would  be  embarrassed  by  any  latent  incumbrance, 
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which  by  a'subdi  vision  of  the  property,  might  be  apportioned      1821. 
among  an  almost  infinite  number  of  purchasers.     It  was  not 
supposeable  that  so  obvious  a  consideration  was  not  within 

the  views  of  the  parties,  and  viewing  it,  it  was  difficult  to  be- 
lieve,  they  should  mean  to  create  a  lien.  The  same  course  TKEICHLEB 

was  adopted  on  the  appeal;  taking  the  security  of  a  third  per- 
son,  it  was  decided,  repelled  the  lien,  standing  on  that  fact 
alone.  Considering  all  the  circumstances  of  the  case,  the 
large  payment  in  hand,  the  grand  object  of  the  purchase,  the 

taking  Smith  in  the  bond,  the  subsequent  addition  of  Cassel's 
name,  the  anxiety  of  Bower  to  procure  that  name,  that  Treich- 
ler  was  not  able  to  make  up  his  half  of  the  hand  money,  and 
Bower  took  his  own  bond  for  that  balance  ;  the  presumed  in- 

tention to  retain  a  lien,  is  removed  ;  the  lien  is  not  in  its  na- 
ture conclusive,  but  prima  facie  evidence  of  an  intention, 

which  vanishes,  when  the  real  state  of  the  facts  is  disclosed. 

The  Court,  in  their  charge,  have  gone  the  full  extent  of 
the  British  decisions,  and  have  considered  that  as  settled, 

which  even  there  remains  most  obscure  and  unsettled.  They 
state  in  terms,  that  taking  an  obligor  in  addition  to  the  pur- 

chaser, was  not  such  an  alteration  as  would  of  itself  defeat, 

the  lien.  There  was  error  in  this  ;  for  ipso  facto  the  taking 
a  bond  with  security  waved  the  implied  lien. 

I  have  reserved  for  the  last  enquiry,  the  primary  question 
to  the  decision  of  which,  many  are  looking  with  anxiety,  and 
deep  interest  ;  for  on  its  decision,  rest  numerous  claims,  to 
a  vast  amount,  as  we  are  informed,  and  as  I  well  know  to  be 
the  case. 

Does  the  rule  of  implied  lien  extend  to  this  State?  If  it  had 

been  adopted  by  a  settled  course  of  decisions,  and  the  public 
had  acted  upon  it,  and  placed  reliance  on  it  as  a  security  ; 
and  men  when  they  bought  had  been  apprised  of  its  exis- 

tence, and  those  who  credited  them  on  the  strength  of 
their  title,  had  been  put  on  their  guard  ;  it  would,  by  the 
course  of  dealing  and  general  adoption,  become  a  settled 
rule  ot  property,  and  whatever  opinion  1  might  entertain 
of  its  inconveniences,  I  would  not  disturb  it,  or  unsettle 
it.  But  far  different  is  it;  for  the  doctrine  is  here  a  novel  one 

lately  broached  in  this  State,  and  I  may  add  lately  imported, 
and  directly  against  the  understanding  of  the  country,  and 
the  opinion  of  professional  men,  and  in  direct  opposition  to 
the  policy  of  our  government,  which  is  to  leave  this  species 
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1821.  "   of  property,  altogether  free   to    alienation,    unencumbered 
ffMCO**gr>     with  secret  trusts,  or  concealed  liens.     What  is  the  rule  con- 

mmTother    ten<*e^  *°r-?  **  is»  tnat  wnere  an  absolute  conveyance,  with  re- 
judgment     ceipt  for  the  purchase  money  is  given,  and  possession  deliv- 

,  where  the  purchase  money  is  not  paid,  but  bonds  given 
for  payment,  the  vendor  has  a  lien  in  equity  for  the  purchase 
money,  against  the  vendee  and  his  heirs,  and  against  all  claim- 

ing under  them  with  notice,  that  it  remains  unpaid,  though 
there  is  no  agreement  for  that  purpose. 

The  first  notice  we  have  of  this  supposed  lien,  is  in  Stouf- 
fer  v.  Coleman,  1  Yeates,  393.  It  is  a  Nisi  Prius  decision, 
and  but  of  one  Judge,  yet  it  was  acquiesced  in,  and  was  the 

opinion  of  a  very  eminent  Judge,  the  late  Ch.  J.  M'KBAN. 
There  a  writing  had  been  executed,  conveying  by  words  of 
actual  grant,  but  it  was  called  an  article  of  agreement,  and 
looked  to  a  future  conveyance  of  the  land,  for  there  was  a 

covenant  to  convey  at  a  distant  day,  by  a  good  and  sufficient 
conveyance.  The  Ch.  Justice  considered  the  case  as  turning 

on  a  short  question.  4<  Did  Stoujfer  sell  and  convey,  or  only 
agree  to  sell  and  convey."  But  even  considering  it  an  agree- 

ment, a  difficulty  still  rested  with  him,  whether  the  bond  taken 
for  the  purchase  money,  did  not  destroy  the  lien.  To  obviate 
this,  he  had  recourse  to  the  circumstance,  that  no  receipt  was 

indorsed  for  the  purchase  money,  and  Stouffer  kept  possession 
of  the  title  papers.  No  doubt  the  lien  existed,  because  the 
legal  title  remained  in  Stouffer  ;  but  had  it  been  a  conveyance 
executed,  no  question  at  that  day  would  have  been  raised,— 
no  doubt  entertained  but  the  lien  was  gone.  It  was  construed 
an  agreement  executory,  where  the  vendor  retained  the  legal 
title,  and  consequently  held  the  lien.  Fawell  v.  Heelis,  Ambl. 

724,  December,  1773,  the  latest  decision  before  the  revo- 
lution was  recognised  as  the  law  of  the  State.  One  sells  an 

estate  and  takes  bond  for  the  purchase  money,  the  vendor  has 
no  lien  against  the  creditors,  for  whose  benefit  the  estate  had 
been  assigned.  Lord  APSLEY,  in  concluding  his  opinion, 
says,  if  the  vendor  parts  with  his  estate,  and  takes  a  security 
for  the  consideration  money,  that  is  no  reason  for  a  Court  of 
equity  to  assist  him  against  the  creditors  of  the  purchaser. 
This  was  the  principle  of  the  British  Court  of  Chancery  at 
the  time  of  the  revolution.  New  principles  may  have  since 
been  adopted  there,  but  here  they  have  not  been  recognised, 
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nor  are  they  applicable  to  the  state  of  property,  or  condition  1821. 

of  this  country.  Irvine  et  al.  v.  Campbell,  6  Binn.  118.  This  Lancaster. 

case  has  been  misunderstood.  There  as  in  Stou/er's  Case, 
the  instrument  was  denominated  an  article  of  agreement,  and    judgment ...  .  .  creditors  of 
contained  a  covenant,  that  each  party  would  give  to  the  other,   TREICHLEK 

any  further  instrument  of  writing  agreeable  to  law,  which 
should  be  necessary  for  the  security  of  either.     So  far  from 
that  being  an  acknowledgment  of  payment  of  the  purchase 
money,  it  appeared  on  the  face  of  the  agreement  that  it  was 
not  due,  until  after  the  judgment  and  sale  to  Irvine.     The 
vendee  if  required,  was  to  give  security  for  it.     It  was  then 
very  properly  held,  that  a  vendor  had  a  lien  for  his  purchase 
money  ;  the  lien  was  apparent  on  the  very  instrument,  and 
there  was  a  covenant  for  payment,  running  with  the  land.    It 

was  a  stronger  case  of  lien  than  Stouffer^s  ;  there  was  no 
bond  ;  other  security  was  contemplated,  and  it  is  to  be  ob- 

served in  that  case,  that  recourse  was  not  had  to  the  Sheriff, 
for  the  proceeds  of  sale,  but  to  the  land  by  ejectment.  And  in 
Colhounv.  Snyder,  6  Binn.  167,  YEATES  J.  states,  that  if  the 
rule  should  be  adopted  here,  that  judgments  bound  after  pur- 

chased lands,  the  situation  of  a  buyer  and  seller  would  be 

most  perilous.    The  seller  would  not  be  secure  by  taking  a 
mortgage  or  judgment.     The  estate  must  necessarily  be  in 
the  buyer,  before  he  could   give  a  mortgage  or  judgment, 
which  might  become  a  lien  on  the  property  ;  for  eo  instanti 
the  conveyance  is  delivered,  the  old  judgment  attaches.  The 
idea  of  lien  had  not  entered  into  the  mind  of  that  learned 

Judge,  who  spoke  from  an  experience  of  more  than  fifty  years, 
on  a  subject  with  which  he  had  been  particularly  conver- 

sant ;  and  from  the  general  sense  of  the  community,  and  as 
the  point  is  new  with  us,  there  is  good  reason  and  sound  po- 

licy in  adhering  to  the  common  understanding,  that  the  se- 
curity of  the  party  himself  should  extinguish  the  lien  on  lands, 

as  it  does  on  personal  chattels.  4  Wheat,  296.     That  the  rule 
itself  is  not  one  of  general,  but  peculiar  equity,  we  have  the 
high  authority  of  the  Ch.  Justice  of  the  United  States  ;  for 
he  cautiously   avoided  giving  an   opinion,   whether  it  ex- 

tended to  the  State  of,  Georgia  «*  We  do  not  mean  to  decide 

that  question,"  was  his  observation. 
Our  local  circumstances  in  considering  questions  of  this 

kind  are  always  to  be  respected.  They  differ  materially  from 
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1821.      old  settled  countries,  whose  lands  being  improved  for  ages, 
Lancatter.     tne  price  is  not  so  subject  to  great  fluctuation  ;  it  is  different 

^I'oU^T    here,  where  lands  are   treated  as  a  species  of  merchandise, judgment     Colhouii  v.  Snyder,  6  Binn.  146. 

TRXICHLER  The  rule  of  law  is  caveat  emptor,  but  let  the  seller  take 

BOWER  Care5  i1  is  easy  f°r  him  to  take  a  mortgage,  if  he  means  to  hold 
the  land  as  security;  and  this  is  so  -well  understood  that  the 
instances  are  few,  where  this  is  intended,  that  a  mortgage 
is  not  takm  ;  and  where  this  is  not  done,  prima  facie  the 
vendor  waves  all  lien,  relies  on  the  obligation  of  the  vendee, 
sometimes  alone,  at  others  with  tht  addition  of  some  person, 
as  his  security.  Where  he  parts  with  the  title,  he  takes  all 
risk  of  payment  on  himself. 

In  this  State  the  obligation  of  Boiver  was  not  what  in  the 
French  law  is  called  a  privileged  obligation,  for  which  he 
had  a  lien,  on  the  property  sold,  to  be  paid  in  preference  to 
other  creditors,  but  a  common  unprivileged  obligation ; 
without  lien,  agreement,  or  covenant  binding  the  land,  running 
with  it;  the  personal  security  of  the  obligor.  Such  likewise  is 

the  settled  principle  in  South  Carolina,  ex parte  Wragg,2  De- 
saus,  Ch.  R'p.  509.  It  was  there  decided  that  a  vendor  sell- 

ing lands,  and  conveying  them  in  fee  and  taking  a  bond  for  the 
purchase  money  has  no  implied  lien  on  the  land,  so  as  to  give 
him  any  preference  over  the  creditors  of  the  purchaser. 

This  implied  lien  would  impede  the  transfer  of  lands,  and 
the  settlement  of  the  country;  raise  up  a  new  and  fruitful  stock 

of  litigation,  whose  branches  would  cover  the  land,  and  en- 
tangle the  people  in  endless  controversies.  Besides  without  vest- 

ing other  chancery  powers,  than  our  Courts  can  legally  as- 
sume, it  would  be  impossible  to  accommodate  the  common 

law  jurisdiction  and  tprm  to  the  varieties  of  disputes,  whick 
this  contentious  doctrine  would  introduce.  Indeed  many  of 
our  positive  laws  must  be  repealed  to  meet  it,  the  whole 
economy  of  our  laws  changed,  as  regards  the  payment  of  the 
debts  of  persons  deceased,  and  the  division  of  the  estate  of 
insolvent  debtors  among  the  creditors.  Fora  bond  for  payment 
of  purchase  money  would  come  in  forpayment,  out  of  the  land 
purchased,  and  held  by  the  deceased,  before  the  many  other 
kinds  of  debts  that  precede  it  under  our  laws,  and  such  bond 

might  exhaust  the  most  valuable  parts  of  the  estate  of  an  in- 
solvent debtor,  and  leave  little  for  his  other  creditors.  There  is 
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no  natural  equity  in  favour  of  the  lien,  it  does  not  exist  at  law,      1821. 
it  is  not  created  by  usage  of  the  parties  or  express  agreement. 

But  I  except  all  cases  of  deceit  and   distinct  fraud,  where    KAI .FPKLT 

one  having  direct  notice,  that  the  purchase  money  has  not    ?lltl  other 
been  paid,  for  the  purpose  of  defrauding  the  vendor,  obtains    creditors  of 

a  judgment  mortgage  or  conveyance.  I  would  hold  all  this  frau-   TKEI^:HI'EB 
dulent  and  void,  and  that  vendor  might  proceed  to  judgment,     BOWER. 
and  sale  of  the  land  ;  for  this  transaction,  though  valid  be- 

tween the  parties,  as  to  others,  by  reason  of  covin,  collusion, 
or  confederacy  would  be  fraudulent  and  void.     As  if  a  man 
knowing  that  a  creditor  has  obtained  a  judgment,  buys  the 

debtor's  goods  for  a  full  price  to  enable  him  to  defeat  the 
creditors,  it  is  fraudulent  and  void,  Worseley  v.  De  Mnttos^ 
1  Bur.  474.     So  if  a  man  knowing  that  an  executor  is  wasting 
the  goods  of  the  testator,  and  turning  them  into  money,  the 
more  easily  to  run  away  with  it,  buys  from  the  executors 
with  that  view  though  for  a  full  price,  it  is  fraudulent  and 
void,  Meadv.  Lord  Orrery,  3  Atk  .235.  For  nothing  can  be  bet- 

ter established,  than  that  the  laws  will  set  aside,  however 
valuable  the  consideration  may  be,  every  contract  which  is 
fraudulently  designed  to  prejudice,  and  does  prejudice  others; 
but  the  knowledge  by  a  purchaser  that  there  was  a  balance  of 

purchase  money  remaining  due  when  the  vendor  had  conveyed 
the  legal  title,  and  taken  bond  for  the  purchase  money,  is  not 
of  itself  such  notice  as  will  taint  the  purchase  with  fraud,  and 
render  the  land  liable  for  the  purchase  money. 

On  the  exceptions  to  the  evidence,  as  there  was  no  lien, 

and  as  no  action  could  be  supported  against  the  Sheriff,  it  fol- 
lows that  all  was  irrelevant  and  inadmissible.  For  these  rea- 

sons I  am  of  opinion  that  the  judgment  be  reversed. 

Judgment  reversed. 

VOL.  VII.— N 
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RAMBLER  and  another1  against  TRY  ON  and  others. 

IN  ERROR. 

On  the  trial          ERROR  to  the  Court  of  Common  Pleas  of  Lancaster 
oflhe  validity 

ofawiivim-    county. 
peached  on 

''  of  Eve  Tryon  and  others,  the  plaintiffs  below,  heirs  at  law  of 
Michael  Rambler,  deceased,  brought  this  ejectment  for  real 

hood  to  death,  estate  in  Lebanon  county,  against  the  defendant,  Eve  Rambler, 

XTwitTes^  who  was  the  widow  of  the  said  Michael  Rambler,  and  H. 
esthan those  Spaud,  who  held  under  her.  The  right  of  the  defendants  be- 
•who  attested       r    y 
the  will  who  low  depended  on  the  validity  of  a  paper,  purporting  to  be  the 

durinKht'hat  ̂ ast  w^  ant*  testament  of  Michael  Rambler,  the  owner  of  the 
time  without  estate,  by  which  he  bequeathed  it  to  the  said  Eve  Rambler. 
stating  any  .  ...  r     -n/i-    t       i    n 
facts  is  not  ad-  If  this  was  not  the  last  will  and  testament  ot  Michael  Kam- 

™hentheyUt  bier,  the  plaintiffs  below  were  entitled  to  a  verdict,  as  heirs  at 
statefactsas  law.  The  execution  of  the  will  was  duly  proved  by  the  sub- 

orth^opinion  scribing  witnesses,  who  likewise  attested  on  the  trial  the  ca- 

dence**1 eVI~  Pacit7  °f  ̂ e  testator,  and  that  he  was  of  sound  and  disposing 
In  such  case  mind  and  memory.  The  will  was  impeached  on  the  ground 

tionsofthe"  of  imbecillity  of  mind  of  the  supposed  testator,  from  his 
supposed  tea-  childhood  to  the  hour  of  his  death,  and  witnesses  who  had tator  made  in  . 
the  absence  ofknown  Michael  Rambler  intimately  from  his  childhood  to  his 

devisee^'of  *  death,  were  offered  to  prove  certain  facts  tending  to  shew  an 
importunity  extraordinary  dulness  of  understanding,  followed  up  by  the 
usedhyhiswife        .    .  r  , 
and  his  father-  opinions  of  the  witnesses  founded  on  these  facts,  that  he  was 

cureThe  wm  incapable  from  defect  of  understanding  to  make  a  will.  All 

tobemade,  thjs  evidence  was  objected  to  by  the  defendants  below,  but 

Adeposi-'  the  Court  admitted  the  evidence  and  sealed  a  bill  of  excep- tion not  taken  ti 
according  to 
rulesestabliah- 

Ctourtlsnot  ̂ e  P^amt^s  a^so  offered  a  witness  to  prove,  that  Michael 
eridence. 
Where  witnesses  on  the  trial  of  the  validity  of  a  will  have  given  their  opinion  of  the  understanding 

of  the  testator  founded  on  facts  known  to'them,  they  cannot  in  the  cross  examination  be  asked  what their  opinion  would  be  on  a  different  state  of  facts. 
After  a  plaintiff  has  obtained  jiulgment  in  ejectment  for  a  moiety  of  the  land,  he  may  sustain  a 

new  ejectment  for  the  whole  against  the  same  parties  without  taking  possession,  or  suing  out  a  writ 
of  possession  or  using  any  means  to  inforce  the  former  judgment.  But  if  a  party  after  recovering 
in  ejectment  harrass  the  defendant  by  a  new  ejectment,  when  he  is  willing  to  surrender,  such  de- 

fendant might  obtain  relief  on  motion. 
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Rambler,  in  the  absence  of  Eve  Rambler,  told  the  witness  that      1 821. 

his  father-in-law  and  wife  plagued  him  to  go  to  Lebanon  : lMncaster- 
that  they  wanted  him  to  give  her  all,  or  he  would  have  no  rest,    RA,,BLEB 

and  that  he  did  not  wish  to  go  to  Lebanon.     This  evidence  and  another V, 

was  objected  to  by  the  defendants,  admitted  by  the  Court,  and      TRTOK 

an  exception  taken.  and  others 

John  Gloninger  Esq.  who  drew  the  will,  and  the  Rev. 

JohnLochman,  having  been  examined  on  behalf  of  the  defend- 

ants,  testified  to  the  knowledge  and  capacity  of  the  tes- 

tator; the  plaintiffs  then  proposed  to  ask  them  the  following 

questions,  alleged  to  be  founded  on  their  examination  in 

chief,  and  all  the  testimony  given  in  the  cause. 

1st.  If  you  had  the  knowledge  of  the  fact,  that  Michael 

Rambler,  the  supposed  testator  had,  in  his  youth,  after  teh 

years  of  age,  gone  to  school  for  a  number  of  successive  win- 
ters, to  a  good  and  attentive  school  master,  and  could  not 

learn  his  A.  B.  C.  or  spell  more  than  and,  would  you  have 

thought  him  capable  of  making  a  will  ? 

2d.  If  you  knew  that  Michael  Rambler,  the  supposed  tes- 

tator, neither  knew  the  value  of  money,  nor  of  property, 
would  you  think  him  capable  of  making  a  will. 

3d.  If  you  knew  when  Michael  Rambler  bought  two  bushels 

of  turnips,  and  was  told  they  were  a  quarter  of  a  dollar  a 

bushel,  and  he  then  gave  in  pay  one  dollar  and  fifty  cents, 

and  asked  if  it  were  enough,  would  you  think  him  capable  of 

making  a  will. 

4th.  If  you  knew  that  he  and  his  wife  agreed  to  buy  a 

couple  of  sides  of  leather,  and  when  he  called  to  pay  for 

them,  he  was  told  the  price  was  18*.  3d.  or  18*.  9d.  and  he 

gave  in  pay  either  seven  or  nine  dollars,  and  insisted  it  was 

not  enough,  and  he  would  bring  the  remainder  in  a  few  days, 

would  you  have  thought  him  capable  of  making  a  will.  To 

all  which  questions  the  defendants  objected  ;  and  the  Court 

overruled  the  objection,  and  permitted  the  questions  to  be 
asked  the  witnesses.  To  which  opinion  of  the  Court,  the 

defendants  excepted. 

The  defendants  to  rebut  the  plaintiffs',  testimony  offered  in 
evidence,  the  deposition  of  John  Snee,  taken  on  the  24th  July, 
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1821.      1819,  under  a  rule  of  Court  and  notice,  and  filed  on  the  1st 

day  of  April  Term,  1820,  (the  term  at  which  the  cause  was 
RAMBLER    tried)  by  the  defendants,  counsel :  they  having  had  it  in  their 

ami  another  possession  at  the  January  Term  preceeding.     The  plaintiffs 
TTHOH      objected   to  this   deposition  and  the  Court  rejected  it.     To 

1    this  rejection  an  exception  was  also  taken. 

The  Court  charged  the  jury,  that  after  the  plaintiff  has  ob- 
tained a  judgment  in  ejectment,  he  can  sustain  a  new  eject- 

ment against  the  same  parties  for  the  same  land,  without 
taking  possession,  or  suing  out  a  writ  of  possession,  or  using 
any  means  whatever  to  enforce  the  first  judgment. 

The  opinion  of  the  Court  was  delivered  by 
DUNCAN  J. — The  right  of  the  plaintiffs  depended  on  the 

validity  of  a  paper,  purporting  to  be  the  last  will  and  testa- 
ment of  one  Michael  Rambler,  the  owner  of  the  land,  for 

which  this  ejectment  was  brought.  If  this  was  not  his  last 
will  and  testament,  the  defendants  in  error,  and  plaintiffs  below, 
were  entitled  to  a  verdict.  The  execution  of  the  will  was 

duly  proved  by  the  subscribing  witnesses,  who  likewise  at- 
tested the  capacity  of  the  testator,  and  that  he  was  of  sound 

and  disposing  mind  and  memory. 
The  will  was  impeached  on  the  ground  of  imbecility  of 

mind  of  the  supposed  testator  from  his  childhood  to  the  hour 
of  his  death  ;  and  witnesses  were  offered  to  prove  certain 
facts,  tending  to  shew  an  extraordinary  dulness  of  understand- 

ing, followed  up  by  the  opinion  of  the  witnesses,  as  founded 
on  the  facts,  who  had  known  Rambler  intimately  from  his 
childhood  to  his  death,  that  he  was  incapable  from  defect  of 
understanding  to  make  a  will.  All  this  evidence  was  ob- 

jected to,  and  the  objection  overruled,  and  evidence  ad- 
mitted.  I  am  at  a  loss  to  perceive  any  plausible  reason 
to  support  this  objection.  I  know  not  how  otherwise  the 
alleged  imbecility  of  mind  could  be  proved,  than  by  the  evi- 

dence of  those  who  grew  up  with  him,  who  marked  his  con- 
duct in  infancy,  in  the  prime  of  life,  and  in  his  decline.  The 

opinion  of  the  witnesses,  without  stating  the  grounds  of  such 
opinion  ought  not  to  be  received.  But  when  they  state  facts, 
indicative  of  want  of  common  intellect,  their  opinion  is 
always  received.  The  weight  it  ought  to  hare,  will  depend 
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an  the  solidity  of  the  reasons  assigned  for  the  opinion,  and      1821. 

the  intelligence  of  the  witness.  Lancaster. 

This  is  not  a  case  of  alleged  lunacy     It  is  in  the  nature  of    RAMBLER 

ideocy.     Not  an  obscuration  of  the  mind  at  particular  sta-  and  another 
sons,  but  a  continued  darkness  of  the   understanding  from      TRTOK 
birth  until  death,  a  perpetual  infirmity  from  infancy,  rendering 

him  incapable  of  managing  himself  and  his  affairs.     This  is 

the  allegation.     I  say  nothing,  nor  is  it  my  duty  to  give  an 

opinion,  whether  the  proof  when  admitted,  made  out,  or  did 

not  make  out  the  case  of  those  claiming  as  heirs.  To  confine  it  , 

to  subscribing  witnesses  to  the  will  in  such  case  as  this,  would 

be  absurd.  It  is  not  alleged  that  during  a  partial  privation  of 

understanding,  he  signed  the  will,  but  that  he  never  was  at 

any  time  of  his  life  capable  of  making  his  will,  and  in  that 

case  I  can  see  no  good  reason  for  excluding  all  but  the  sub- 

scribing witnesses  to  the  will.  The  friends  who  visit  him, 

the  physician  who  attends  him,  have  equal  if  not  superior 
means  of  information,  to  him  who  may  be  called  on,  (after 

the  will  is  declared  in  his  presence,)  to  attest  the  publication. 

The  will  of  every  man  would  depend  too  much  on  the  sub- 
scribing witnesses,  if  no  other  were  deemed  competent  to 

testify  to  the  sanity  of  the  testator.  The  most  spurious  in- 

strument would  be  imposed  on  the  heir,  or  the  devisee  might 

be  deprived  of  the  estate  devised,  by  a  conspiracy  of  the 

subscribing  witnesses.  Such  conspiracy  is  not  without  a  pre- 

cedent in  law.  Lowe\.Jolliffe,\  IV.B1.365.  Five  subscribing 
witnesses  to  a  will  and  a  codicil,  and  a  dozen  of  servants  of  the 

testator,  unanimously  swore  him  to  be  incapable  of  making  a 
will.  To  encounter  this  evidence  several  of  his  friends  who  had 

frequently  conversed  with  him  during  a  period  of  four  years, 

deposed  to  his  entire  sanity  and  more  than  ordinary  intellec- 
tual vigor.  The  will  was  established,  and  the  testamentary 

witnesses  convicted  of  perjury.  This  evidence  was  properly 
received. 

The  declaration  of  the  testator,  that  his  wife  and  father-in- 

law  plagued  him  to  go  to  Lebanon,  that  they  wanted  him  to 

give  her  all,  or  he  would  have  no  rest,  that  he  did  not  want  to 

go  to  Lebanon  ;  this  would  be  evidence  of  weakness  of  mind, 

operated  upon  by  excessive  and  undue  importunity.  It 
forms  no  objection  to  it,  that  these  murmurs  of  a  weak  mind 
were  made  in  the  absence  of  the  devisee.  We  should  be 
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1821.  surprised  to  hear  that  they  were  made  in  the  presence  -of  that 
devisee,  an  importunate  and  teasing  wife.  There  often  will 

RAMBLER  DC  influence  used  in  procuring  a  will,  but  this  can  be  no  rea- 
and  another  8on  to  set  it  aside ;  but  undue  importunity,  plaguing  a  weak 
TUTOR  man,  giving  him  no  rest,  until  he  would  give  all,  are  circum- 

ers>  stances  to  be  considered  by  a  jury,  in  connection  with  proof 
of  imbecillity  of  understanding,  denoting  a  man  so  void  of  rea- 

son, as  that  he  is  incapable  of  managing  or  disposing  of  his 
estate. 

As  to  the  rejection  of  the  deposition  of  John  Snee,  the 
Court  had  established  certain  rules  for  filing  depositions; 

these  had  not  been  complied  with,  -and  the  deposition  was 
properly  rejected. 

In  the  cross  examination  of  the  Rev.  Dr.  Lochman  and 

Judge  Gloninger,  who  drew  the  will,  and  who  were  examined 
in  chief  by  the  plaintiffs  in  error,  who  spoke  of  the  knowledge 
of  Michael  Rambler,  and  testified  to  his  capacity ;  a  string  of 
very  extraordinary  questions  were  put  to  them,  which  were 
objected  to,  the  objection  overruled,  and  exception  taken. 
These  witnesses  had  given  an  opinion  of  the  capacity  of 
this  man,  founded  on  facts  known  to  them,  and  conduct  within 
their  own  observation.  And  they  are  called  on  to  say  what 
their  opinion  would  be  in  a  different  state  of  affairs. 

These  questions  were  ensnaring,  and  to  which  the  witnes- 
ses themselves  might  justly  have  excepted;  they  drew  their 

opinions  from  their  own  knowledge  and  observation,  not  from 
the  knowledge  and  observation  of  others.  They  gave  the 
opinion  and  the  reasons  for  the  opinion  on  oath.  They  were 
not  bound  to  give  an  opinion,  on  an  assumed  statement  of 
facts,  or  facts  sworn  to  by  other  witnesses  ;  but  this  evidence 
the  plaintiffs  in  error  were  right  in  objecting  to,  although 
the  witnesses  might  be  willing  to  answer  the  questions.  Opi- 

nion is  no  evidence,  without  assigning  the  reason  of  such 
opinion ;  now  the  witnesses  had  already  given  the  opinion, 
and  the  facts  on  which  they  founded  it ;  the  jury  were  to 
judge  of  the  correctness  of  that  opinion  from  the  facts  and 

reasons  stated  by  the  witnesses.  But  the  witnesses'  opinion 
of  the  capacity  of  a  man  must  not  be  founded  on  the  hear- 

say of  others,  or  the  oath  of  others.  As  well  might  the  defen- 
dants in  error  called  for  the  opinion  of  any  bye-stander, 

who  had  heard  the  evidence  given  by  them  of  the  state  of 
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the  man's  mind,  and  asked  him  what  he  thought  of  the  ca-      1821. 
pacity  of  Michael  Rambler.     With  the  same  propriety,  they  Lancaster. 
might  have  called  in  every  man  in  Lebanon,  and  enquired  of    RAMBLER 

him,  what  think  you  of  Michael  Rambler's  capacity  to  make  and  an°ther 
a  will,  after  the  proof  we  have  here  given.     So  the  devisees      TRYOW 

might  have  enquired  of  every  man  they  could  see  in  Court^  a 
we  have  proved    certain   facts,  do  you  not  think  our  testa- 

tor had  sense  enough  to  make  a  will  ?     To  give  such  latitude 
as  was  allowed  in  this  case,  to  a  cross  examination,  would 

be  trying  a  cause,  not  by  the  evidence  of  facts,  and  opinions 
formed  by   the   witnesses,  from  their  own  observation  and 
knowledge,  but  would  be  trying  it  on  opinions  founded  on 

hypothesis  and  facts  stated  by  others,  unknown  to  the  wit- 
nesses, and  altogether  inconsistent  with  their  knowledge,  and 

with  the  knowledge  to  which  they  had  testified.     Ask  the 

opinion  of  a  witness,  as  was  here  done — if  you  knew  Mi- 
chael Rambler  neither  knew  the  value  of  money  or  property, 

would  you  think  that  he  was  capable  of  making  a  will  ?     The 
answer  would  be,  I  think  not.    Ask  him  again  if  you  knew 
Michael  Rambler  had  sense  enough,  and  was  selected  to  be 
an  elder  in  the  church,  and  had  as  much  sense  as  half  the 

farmers  in  the  country,  would  you  think  him  capable  of  ma- 
king a  will?   The  answer  would  be,  I  think  he  would.    Does 

such  question  and  answer  deserve  the  name  of  evidence  ? 

Does  it  demonstrate  the  matter  in  issue— the  capacity  of 'Mi- 
chael Rambler?  I  think  it  does  not;  it  might  perplex— -but 

never  would  enlighten  the  jury. 
I  am  therefore  of  opinion  there  was  error  in  this.  It  re- 

quires not  the  understanding  of  a  Locke  or  a  Newton,  to  make 
a  will ;  there  is  no  standard  by  which  the  understanding  is  to 

be  weighed,  but  one — and  that  is — Has  the  party  such  a  por- 
tion of  understanding  as  would  enable  him  to  do  any  binding 

act? 

The  last  exception  is  to  the  charge  of  the  Court;  the  Court 
decided,  that  after  the  plaintiff  has  obtained  a  judgment  in 
ejectment,  he  can  sustain  a  new  ejectment  against  the  same 
parties  for  the  same  land  without  having  gone  into  posses- 

sion, or  suing  out  a  writ  of  possession,  or  using  any  means 
whatever  to  enforce  the  first  judgment. 

If  the  action  of  ejectment,  were  for  the  recovery  of  dama- 
ges for  the  entry  and  continuance  of  possession,  it  would 

seem  to  me  that  this  decision  would  be  erroneous,  and  that 
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1821.      the  PartX  might  avail  himself  of  it,  at  a  proper  stage  of  the 
Lancaster,      cause.    For  a  recovery  in  trespass  without  execution  is  a  bar  ; 

-„  hut   the   damages   are  in  ejectment   nominal,   and  I  do  not RAMBLKK  °       .  J 
and  another  know  that  in  an  action  tor  mesne  profits,  there  could  be  a  reco- 
TETOV  very  beyond  the  time  of  judgment.  If  it  was  trespass,  the 

and  others,  former  recovery  must  havebeen  pleaded  ;  but  in  ejectment 
on  the  general  issue,  perhaps  every  thing  might  be  given  in 

evidence  to  bar  the  plaintiff's  recovery.  This  would  present 
a  difficulty,  and  where  the  first  recovery  was  for  the  whole 
land  for  which  the  second  ejectment  was  brought,  the  defen- 

dant who  was  willing  to  surrender  the  land,  might  be  un- 
necessarily exposed  to  the  costs  of  a  new  ejectment.  In 

such  case  I  think  the  Court  could  grant  relief  in  a  summary 
manner  on  motion,  for  they  possess  the  power  to  alter  the 

practice  and  institute  any  new  rule  in  the  action  of  eject- 

ment, which  they  may  det-m  beneficial  ,not  inconsistent  with 
legislative  provisions.  4  Dall.  144.  Courts  have  exercised 
a  similar  power ;  for  when  an  ejectment  had  been  brought 
and  was  depending  in  the  Court  of  Common  Pleas,  and  ano- 

ther brought  in  the  King's  Bench,  the  latter  was  staid,  till 
the  former  was  discontinued  and  decided,  Andr.  297,  and 

if  a  party  would  harass  a  defendant  by  double  ejectment, 
the  defendant  would  be  relieved  on  motion.  When  such 

a  case  occurs,  the  Court  would  exercise  their  own  discretion, 
in  granting  relief  on  motion,  but  it  does  not  occur  here  ;  for 
here  the  plaintiffs  only  recovered  a  moiety,  and  if  the  defen- 

dants did  not  intend  to  contest  his  right  to  the  moiety,  they 
might  have  so  entered  their  defence  ;  for  by  the  Act  of  2 1st 
olMarch)  1806,  regulating  proceedings  in  ejectment,  it  is  pro- 

vided that  the  defendant  shall  enter  his  defence  for  the  whole 

or  any  part,  and  thereupon  issue  shall  be  joined.  They  have 
taken  defence  for  the  whole,  issue  was  joined  on  the  whole, 
and  they  come  too  late  on  the  trial  of  this  issue,  to  say  we 
admit  your  right  to  the  possession  of  the  part  recovered.  This 
from  the  nature  of  the  claim  they  never  intended  to  do. 

They  claimed  the  whole  under  the  will,  and  the  issue  in  sub- 
stance was  on  the  validity  of  the  will.  There  was  therefore 

no  error  in  the  charge,  in  this  respect. 

Judgment  reversed. 

END  OF  LANCSTER  DISTRICT,  MAY  TERM,  1821. 
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KENNEDY  against  BOGERT  and  others. 

IN  ERROR.  Friday. 
June,  14. 

ERROR   to   the  'Court  of  Common  Pleas  of  Columbia    The  defen- 
dant in  ej.-ct- COUnty.  ment,  cannot 

give  in  evi- dence, a  re- 
Ejectment  by  John  Kennedy,  against  Godfrey  B&gert,  John  cord  of  a  suit 

Faust,  senior,  and  John  Faust,  junior.    The  plaintiff  claimed  J^on  on  "^ 

under  a  patent  granted  the  8th  August,  1781,  to  Elias  Bou-  '  *^\£*  ,d dinot,  who  conveyed  to  Daniel  Montgomery,  who  conveyed  to  one  under 

to  John  Linn,  who  conveyed  to  the  plaintiff.  After  the  "1^™^  u 
plaintiff  had  gone  through  his  evidence,  the  defendants  alleged,  some-coionr 
that  they  claimed  the  land  under  a  sale  of  it  by  the  Sheriff,  shewn  in  the 

as  the  property  of   "John  Fenner,  and  proceeded  to  offer  in  ̂'^"p'ro- 
evidence  a  paper  purporting  to  be  a  copy  of  a  record  of  the  pert>   he  land 
Court  of  Common  Pleas  of  Northampton  county,  in  a  suit  in 
which  James  Taylor,  and  others,  administrators  of  James 
Taylor,  were  plaintiffs,  and  John  Fenner  defendant,  brought 
to  August  Term,  1802,     The  plaintiff  objected  to  this  evi- 

dence, but  the  Court  admitted  it,  and  the  plaintiff  tendered  a 

bill  of  exceptions.     The  jury  found  a  verdict  for  the  defen. 
Vet.  VII.—  O 
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1821. 
Smiktiry. 

Kh \\KUT r. 

Brx>NiiT 
and  others. 

dants.     There  was  an  exception  also  taken  to  the  charge  of 
the  Court,  which  was  afterwards  relinquished. 

Bellas,  for  the  plaintiff  in  error,  now  contended,  that  the 
record  ought  not  to  have  been  admitted  in  evidence.  It  was 
between  different  parties,  and  some  title  should  have  been 

previously  shewn  in  Fenner.  A  deed  cannot  be  given  in 
evidence  till  some  title  be  shewn  in  the  grantor.  1  Binn.  190. 

2  Serg  &?  Rmule,  80.  A  purchaser  at  Sheriffs'  sale,  stands 
on  the  same  footing  as  other  purchasers.  Little  v.  Delancy^ 
5  Binn.  266. 

Greenough^  contra. 
The  defendants  had  a  right  to  shew  that  they  came  into 

possession  lawfully,  before  the  plaintiff  purchased:  they  in- 
tended to  follow  it  up  by  proof,  that  Linn  and  the  plaintiff, 

knew  of  the  purchase  and  did  not  forbid  it. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON  J — The  record  of  the  judgment  in  the  Common 

Pleas  of  Northampton  county,  was  not  evidence,  without 
some  colour  of  title  being  first  shown  in  Fenner,  as  whose 
property  the  land  was  sold.  If  a  party  may  in  every  case 
begin  at  either  end  of  the  chain  of  his  evidence,  why  might 

not  the  defendant  have  insisted  on  shewing  the  Sheriff's  deed 
in  the  first  instance,  without  producing  even  the  judgment  ? 
He  could  not  do  so,  because  without  the  process  and  autho- 

rity of  the  law,  the  Sheriff  who  has  no  pretence  of  property 
in  himself,  but  is  merely  the  instrument  of  the  law  in  vesting 
the  property  of  another,  can  pass  nothing  by  his  deed,  and 
the  Court  are  not  compelled  to  go  through  the  idle  ceremony 
of  receiving  evidence  which,  by  the  very  shewing  of  him  who 

offers  it,  is  irrelevant  and  inoperative.  If  instead  of  the  com- 
pulsory conveyance  of  the  law,  the  defendant  had  offered  a 

deed  directly  from  Fenner  himself,  it  would  have  been  im- 
pertinent until  it  were  shewn  the  grantor  had  some  right  to 

convey.  There  may  be  cases  where  the  Court,  for  the  sake 
of  convenience,  will  exercise  a  discretionary  power  in  the  ad- 

mission of  particular  parts  of  the  evidence  out  of  their  proper 
order,  provided  there  is  at  the  same  time  an  offer  to  supply 
whatever  may  be  necessarily  introductory  ;  but  that  is  only 
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a  relaxation  of  the  rule  for  the  sake  of  convenience  and  ex-      1821. 

pedition,  which  the  Court  is  not  bound  to  admit  in  practice,  ̂  
and  to  warrant  which,  requires  the  special  circumstances  to     KKVNEDT 

be  shewn  on  the  bill  of  exceptions  ;  otherwise  it  will  be  error.      BO^RT 

Here  no  circumstances  appear  to  justify  a  departure  from  the    and  others, 
rule,  and  as  the  evidence,  for  any  thing  that  is  shewn,  was 

entirely  irrelevant,  it  was  error  to  admit  it.     The  exceptions 

to  the  charge  intimated  in  the  opening,  have  on  the  sugges- 
tion of  the  Court,  not  been  insisted  on  in  the  reply  ;  and  in- 

deed it  would  be  impossible  to  sustain  them :  but  the  excep- 
tion to  the  evidence  is  well  founded,  and  the  judgment  must 

be  reversed. 

Judgment  reversed. 

FISHER  and  another  against  LARICK  and  others. 

IN  ERROR.  *  Monday 
June  18. 

ERROR  to  the  Court  of  Common  Pleas  of  Union  county,    ineject- 
~.   ,        r    •  •   i      TJ-  f         n  •  raent,  a  de- 

m  an.  ejectment  brought  by  John  Lanck,  Kihan  Foust,  and  section  of 

Catherine  his  wife,  late  Catherine  Larick,  against  Peter  Fi'^^A  as 
sher  and  Solomon  Werlein.     Several  errors   were  now  as- two  houses, 
....  ........  one  barn,  80 

signed  in  relation  to  the   description  filed  in  the   cause,  the  acces .» arable 

verdict,  and  the  charge  of  the  Court.  SiSST 
with  the  ap- 

The  description  was  as  follows.     "  Two  houses,  one  barn,  j^SS""*' 
eighty  acres  of  arable  land,  twenty  acres  of  woodland,  with  township, 
»v  u-       »r  ,'     j  Northurober- the  appurtenances  in  Pcnn  $  township,  Northumberland county « land  county, 

being  part  of  a  tract  of  land  surveyed,  in  pursuance  of  a  war-  J^et80nai,df  * 
rant  granted  to  William  Gill.19  survey rd  in pursuance  of  a wan-nut  g<  aut- 

The  jury  in  their  verdict  "found  for  the  plaintiffs,  with"1  "L.Gi» W  sufficient 

six  cents  damages,  and  six  cents  costs.  aft.  r  i«?rdict. 
The  judge 

in  charging 

'he  jury  is  not  bound  to  deliver  his  opinion  on  matters  of  law,  further  than  is  required  of  him, 
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1821.          The  Court  in  its  charge  to  the  jury,  stated  that  "  at  the 

/-        time  of  the  Sheriff's  sale,  Lurick  lived  upon  this  land,  and  it 
U.B      was  sold  as  two  hundred  acres,  more  or  less,  unimproved 

''   land.     From  this  circumstance,  the  counsel  for  the  plaintiffs 
have  contended  that  the  purchaser  at  Sheriff's  sale  had  notice 
ot  the  plaintiff's  claim.  Whether  the  purchaser  at  Sheriff's 
sale,  had  notice  or  not,  is  a  fact  for  the  determination  of  the 
jury  ;  but  what  would  be  considered  a  legal  notice  will  be 
described  to  the  jury  in  the  answers  which  the  Court  shall 
give  to  certain  points  stated  by  the  counsel  for  the  defen- 

dants." One  of  these  points  was,  that  Peter  Fisher  is  to  be 
considered  and  protected  as  a  purchaser  for  a  valuable  con- 

sideration, without  notice  of  the  plaintiff's  claim.  The  an- 
swer of  the  Court  on  this  point  was,  he  is  to  be  considered 

so,  and  protected,  unless  those  under  whom  he  claims,  and 
himself  also,  can  be  affected  with  notice,  actual  or  construc- 

tive, before  his  purchase. 

Hall  and  Fisher,  for  the  plaintiffs  in  error. 

1.  The  description  is  essentially  defective  in  not  mention- 
ing boundaries.     The  Legislature  has  directed  in  the  Act  of 

21st  March,  1806,  Purd.   Dig.  145,  a  form  of  writ,  which 
it  declares  shall  be,  as  prescribed,  and  not  otherwise.     Here 
the  original  writ  is  not  to  be  found.     The  description  is  all 
that  can  be   referred  to,  and  it  is  not  according  to  the  Act, 

nor  is  it  certain  enough  to  enable  the  Sheriff  to  deliver  pos- 
session.    The  act  directs,  that  where  a  remedy  is  prescribed 

by  Act  of  Assembly,  no  other  remedy  shall  be  had. 
2.  The  verdict  is   general,  without  ascertaining  the  land 

of  which  the  Sheriff  is  to  deliver  possession,  and  is  liable  to 
the  same  objection  of  uncertainty.     In  no  case  has   it  been 
held  that  such  a  verdict  was  good,  or  could  cure  the  defect  of 
the   description.     In  Hahn  v.  Nprris,  4  Binn.  77,  the  writ 
describing  the  tract  as  bounded  by  land  of  John  Hahn,  was 
held  sufficient,  because  it  was  according  to  the  iormule  pre- 

scribed  in  the    Act    of  Assembly.     So    in    Cuhill  v.   Bell, 
6  Binn.  99,  the  description  in  the  praecipe,  was  held  to.render 

unnecessary  the  filing  of  any  other  description.     So  in  Ben- 

jamin v.  Armstrong,  £  Serg.  &?  Ra-wle,  292,  it  was  held  no 
error,  that  the  writ  was  not  signed  by  the  prothonotary,  if  it 
was  under  seal  of  Court. 
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3.  The  Court  should  have  given  an  opinion  on  the  ques-      1821. 
tion  of  legal  or  constructive  notice,  as  they  stated  they  would.  Sunbury. 
This  question  was  material  to  the  cause.  FISHER 

and  another 

Greenough,  contra,  referred  to  the  opinion  of  the   Court     LABJCK 

givtn  in  this  cause  at  Sunbury,  at  June  Term,  1818,  3  Serg.    and  others 
&?  Rawle,  319  and  to  the  objections  made  to  the  proceedings 
and  answered. 

1.  Imperfections  in  the  writ  are  cured  by  verdict.     It  has 

therefore  been  held  that  want  of  the  prothonatory's  signature 
is  cured  by  verdict. 

2.  As  to  the  verdict  itself,  it  is  enough  if  it  pursues  the 
writ. 

3.  The  only  complaint  as  to  the  charge,  is  that  the  Court 
did   not  instruct  the  jury  what  was   a  constructive  notice. 
But  they  were  not  requested  to  charge  particularly  on  that 
point. 

•    * 

The  opinion  of  the  Court  was  deliverd  by 
TILGHMAN,  C.  J. — The  principal  error  assigned  in  this 

case  is,  that  the  writ  of  ejectment  did  not  pursue  the  form 
prescribed  by  the  Act  of  Assembly.  But  this,  being  merely 
matter  of  form,  will  be  cured  by  the  verdict,  provided  the 
description  of  the  land  is  sufficiently  certain  to  support  the 
judgment.  This  was  decided  in  the  case  of  Lion  v.  Wilt, 
where  the  township  in  which  the  land  lay,  was  omitted  in  the 

writ,  and  yet  this  Court  supported  the  judgment.  The  des- 
cription in  the  present  case  was  as  follows.  Two  houses,  one 

barn,  eighty  acres  of  arable  land,  twenty  acres  of  woodland, 

with  the  appurtenances,  in  Penn's  township,  Northumberland 
county,  being  part  of  a  tract  of  land  surveyed  in  pursuance 
of  a  warrant  granted  to  William  Gill.  This  surely  is  quite 
certain  enough,  indeed  much  more  certain  than  descriptions 
usually  were,  before  the  Act  of  Assembly.  There  will  be 

no  difficulty  in  delivering  possession,  on  a  habere  facias  pos- 
sessionem,  considering  the  superintending  power  of  the  Court, 
which  will  always  be  promptly  exercised,  in  case  the  plain- 

tiff takes  what  he  has  not  recovered,  and  this  power  must 
sometimes  be  resorted  to,  even  supposing  the  writ  to  be  exact- 

ly conformable  to  the  Act  of  Assembly.  For  it  is  impossible 

to  describe  a  tract  of  land  with  so  much  certainty,  as  to  ena- 
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^ud  others. 

1821.      ble  the  Sheriff  to  deliver  it,  without  some  person  to  shew  him, 
on  the  ground,  the  boundaries  alluded  to  in  the  writ.      1  he 

FISMF.H       defendant  may  indeed  insist  on  the  form  of  writ  prescribed 
and  another  by  law  ;  but  then,  he  must  do  it,  in  an  early  stage  of  the  pro- 

ceedings.    The  objection  comes  too  late  after  verdict. 
It  was  also  assigned  for  error,  that  the  President  of  the 

Court  of  Common  Picas,  did  not,  in  his  charge  to  the  jury, 
instruct  them  as  to  the  nature  of  constructive  notice.  I  do  not 

think  there  is  any  weight  in  this  objection.  The  President 

told  the  jury,  in  his  charge,  that  he  should  give  them  his  opi- 
nion, as  to  constructive  notice,  in  his  answer  to  certain  ques- 
tions proposed  by  the  counsel  for  the  defendants,  and  he  did 

give  an  answer  to  a  particular  point  proposed  by  the  defen- 

dants' counsel,  on  that  subject — if  more  had  been  desired, 
more  should  have  been  asked ;  but  surely  it  was  enough  for 
the  Judge  to  answer  what  was  asked. 

It  is  the  opinion  of  the  Court,  that  the  judgment  should 
be  affirmed. 

Judgment  affirmed. 

Monday, 
June  18. 

Land  on 
which  no  set- 

tlement had 
been  made 

might  have 
been  taken 
up  under  one 
of  the  war- 

rants known 

by  the  name 
of  David 

Meade's 
warrants 
issued  the  5th 

April,  1802. 

CHESNUT  and  another  against  SCUDDER  and  others. 

IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Northumber- 

land county,  in  an  ejectment  brought  by  Daniel  Scudder  and 
others,  against  John  Chesnut  and  Philip  Hcnsel,  in  which 
there  was  a  verdict  in  the  Court  below  in  favour  of  the  de- 

fendants. The  case  depended  upon  a  single  question,  whe- 
ther land  on  which  no  settlement  had  been  made,  could  be 

taken  up  by  virtue  of  one  of  the  warrants  known  by  the  name 

of  David  Meade's  warrants,  issued  the  5th  of  April^  1802. 
The  Court  of  Common  Pleas  decided  in  the  affirmative, 

and  their  opinion  was  excepted  to  by  the  plaintiffs  in  error, 
who  were  also  plaintiffs  below. 

Burnsideand  Marr,  for  the  plaintiffs  in  error,  referred  to  the 
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Act  of  Assembly  of  September,  24th  1794,  3  Sm.  L.    193.      1821. 

March,   9th    1796,  3  Sm.    L.    267.     Ward  v.    Armst rong,  Snnbury. 
3  Serg.  $  Eawle,  305.     Act  of  Assembly  of  April,  3d  1792,     CHERNCT 

3  Sm.  L.  75,  and  19th  February,  1801,  3  Sm.  L.  461.  and  ̂ olher 
SCUDDEB 

Greenough,  for  the  defendants  in  error,  referred  to  the  Acts  a 
of  Assembly  of  March  28th  1787,  2  Sm.  L.  242.  April  1st 

1784,  Purd.  Dig-.  383.  March  29th  1792,  3  Sm.  L.  63. 
March  6th  1793,  Purd.  Dig.  386.  April  22d  1794,  3  Sm.  L. 

184.  Commonwealth  v.  Cochran,'Z  Binn.  270.  Wilkins's 
lessee  v.  Allerton,  2  <Sfon.  JL.  246.  Act  of  ̂ j»rzV  1st  1805, 
2  iSm.  L.  248. 

In  reply,  the  case  of  Moodiis  lessee  v.  Hay  maker ,  2  •$>».  X. 
243,  was  cited. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN,  C.  J.— This  case  depends  upon  a  single  ques- 
tion, whether  land  on  which  no  settlement  had  been  made, 

could  be  taken  up  by  virtue  of  one  of  the  warrants  known  by 

the  name  of  David  Headers  -warrants,  issued  the  5th  April, 
1802.  The  Court  of  Common  Pleas  decided  in  the  affirma- 

tive, and  their  opinion  was  excepted  to  by  the  plaintiffs  in  er- 
ror, who  were  also  plaintiffs  below. 

David  Meade's  warrants  were  of  a  peculiar  nature.  He  had 
taken  up  land  near  Wyoming  under  Pennsylvania,  the  posses- 

sion of  which  was  taken  from  him  by  certain  persons  claim- 
ing title  under  the  State  of  Connecticut.  The  memorable  con- 

test  between  Pennsylvania  and  Connecticut,  is  so  well  known, 
that  it  may  now  be  considered  as  matter  of  history.  In  order 
to  quiet  those  disturbances,  which  had  agitated  both  States,  and 
more  than  once  been  attended  with  bloodshed,  an  Act  of 

Assembly  (called  the  confirming  act)  was  passed  on  the  28th 
March,  1787,  by  which  the  titles  of  certain  Connecticut  set- 

tlers was  confirmed,  and  provision  was  made,  for  compen- 
sating the  Pennsylvanians,  who  thus  lost  their  lands,  by  a  grant 

of  other  lands  -wherever  they  could  be  found  vacant,  within 
the  State.  B§t  the  agitations  of  party,  having  not  yet  sub- 

sided, the  confirming  law  was  suspended  by  another  Act 

(called  the  suspending  Act)  passed,  the  29  March,  1788,  and 
finally  repealed,  by  an  Act  passed  the  1st  April,  1790.  The 
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1821.  Pennsylvania  claimants  were  thuslelt  in  a  distressed  situation. 
The  possession  of  their  lands  was  withheld,  and  yet  they 

CHISMT  could  obtain  no  compensation.  •  It  is  true,  the  Courts  of  jus- 
and  another  tjce  were  Open  to  them,  and  after  the  decision  hy  the  Circuit 
SCCDDKH  Court  of  the  United  States,  (in  the  case  of  Vanhornet&  Les- 

see v.  Dorrance,}  that  the  confirming  Act  was  a  violation  of 
the  Constitution  of  Pennsylvania,  and  therefore  null  and  void, 
they  might  have  recovered  the  possession  of  their  lands. 
Nevertheless,  David  Meade,  and  some  others,  who  had  heen 
put  to  considerable  expense,  and  trouble,  in  complying  with 

the  conditions  of  the  confirming  law,  while  it  remained  un- 
suspended,  seemed  to  have  strong  claims  on  the  justice  of 
the  Commonwealth.  Indeed  its  honour  was  deeply  concern- 

ed, in  indemnifying  persons  who  had  acted  on  the  faith  of  an 
Act  of  Assembly,  and  of  this  the  Legislature  was  sensible. 

For,  by  an  Act  passed-  the  9th  of  March,  1796,  after  a  reci- 

tal shewing  the  merits  of  David  Meade's  Case,  it  was  enacted, 
that  he  should  be  entitled  to  a  credit,  to  be  entered  on  the 

books  of  the  receiver  general,  <*  which  might  be  transferred 
to  any  person,  and  passed  as  credit,  either  in  taking  out  new 
warrants  in  any  part  of  the  State,  where  vacant  lands  may  be 

found)  or  paying  arrearages  on  former  grants."  These  ex- 
pressions are  clear,  and  explicit,  that  vacant  land  might  be 

taken  up,  wherever  it  could  be  found  in  the  State.  Why  is  it 
then,  that  those  warrants  should  not  be  applicable  to  lands 
which  were  unsettled?  Because,  say  the  plaintiffs  in  error,  the 
land  officers  were  forbidden  to  issue  warrants  tor  any  lands, 
except  such  lands  as  were  settled,  by  the  Acts  of  22d  April, 

1794,  and  22d  September,  1794.  But  to  this,  there  are  seve- 
ral satisfactory  answers.  In  th^  first  place,  the  Act  of  March, 

1796,  being  subsequent  to  the  Act  of  1794,  operated  as  a  re- 
peal of  them,  so  far  as  concerned  David  Meade,  and  in  the 

next  place,  Meade's  Case,  was  so  different  from  persons  in  ge- 
neral, who  wished  to  take  up  vacant  land,  that  it  deserved  a 

preference.  Neither  could  the  intent  of  the  Act  of  March, 
1796,  be  carried  into  effect  without  giving  him  a  preference. 
The  intent  was  to  permit  him  to  take  up  land  himself,  if  he 

pleased  ;  for  the  value  of  his  credit  on  the  books  of  the  re- 
ceiver general  would  be  much  diminished,  if,  instead  ot  tak- 

ing up  land  for  his  own  use,  he  was  obliged  to  sell  and  trans- 
fer his  right  to  others  who  had  made  settlements.  Moreover, 
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the  construction  contended  for,  is  against  the  zvords  of  the      1821. 

Act  of  Assembly — the  construction  denies  the  rig-he  of  taking 
up  vacant  lands  and  confines  the  warrants  to  lands   \yhich  and  an 

were  settled  (and  not  vacant  ;)  whereas  the  Act  of  Assembly  v- 
speaks  expressly  of  vacant  lands.  The  construction  given  and  other*. 
to  this  Act,  by  the  Board  of  Property,  soon  after  its  passage, 
was,  that  warrants  might  be  issued  to  affect  unsettled  lands, 
as  was  conceded  by  the  Attorney  General  in  the  case  of  the 
Commonwealth  v.  Cochran,  2  Binn.  271.  And  the  same  con- 

struction has  been  given  by  the  Legislature  itself,  as  plainly 
appears  by  an  Act  passed  the  1st  April,  1805,  by  which  it  is 
provided,  that  Meade,  and  others  in  a  similar  situation,  may 
receive  payment  from  the  Treasury,  in  money,  or  apply  their 
credits  to  the  payment  of  warrants  to  be  taken  out  for  lands; 
but,  in  case  they  elect  to  take  up  lands,  they  shall  be  liable 
to  the  condition  of  taking  up  none  but  settled  lands.  But  this 
condition  would  have  been  unnecessary,  if,  by  the  Act  of  March, 
1796,  they  were  confined  to  lands  which  had  been  settled.  And 

last  of  all,  1  think  the  construction  of  this  Act  has  been  set- 
tled, by  the  decision  of  this  Court  in  the  case  of  the  Com- 

monwealth v.  Cochran,  2  Binn.  270.  That  case  indeed, 

arose,  not  on  this  Act  of  Assembly,  but  on  another,  express- 
ed in  nearly  the  same  words  ;  and  if  there  be  any  difference  - 

between  them,  it  is  in  favour  of  Meade's  warrants.  Peter 
Wikojf,  and  others,  had  taken  up,  and  paid  for,  lands  sup- 

posed to  be  in  Pennsylvania,  but  which  turned  out  to  be  in 
New  York,  upon  the  fixing  of  the  bound  ry  between  the  two 
States.  In  order  to  compensate  these  persons,  for  the  lands 
they  had  lost,  they  were  permitted  to  have  a  credit  on  the. 

books  of  the  receiver  general,  which  might  be  transferred  to 

any  person,  and  passed  as  a  credit,  either  in  taking1  out  new 
•warrants  in  any  part  of  the  State  where  land  may  be  found, 
or  in  payment  of  arrears  of  former  grants.  This  Act  was 
passed  the  19th  of  February,  1801,  and  the  Court  decided, 
that  warrants  issued  under  it,  were  applicable  to  unsettled  land. 
The  words  of  the  two  Acts  are  precisely  the  same,  except 
that  in  the  latter,  tht  expressions  are,  any  part  of  the  State 

where  land  may  be  found  —  and  in  tht  former,  where  vacant 
land  may  be  found.  The  only  difference  is,  the  omission  of 
the  word  vacant,  in  the  last  Act  ;  which,  if  it  have  any  sensi- 

ble effect,  is  in  favour  of  Meade's  warrants.  Then  as  to  the 
V«L.  V1I.—P 
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1821.      merits  of  the  persons,  the  comparison  is  altogether  in  favour 

_  of  Meade.     For  OTtto^had  gone  beyond  the  boundaries  of 
<     ,M  ,      the  State,  and  was  himself  concerned  in  the  mistake,  under 

and  ..notiier  wnich  lands  in  New  York  were  surveyed.     Whereas  Mtadc V.  * 

had  made  no  mistake,  but  purchased  lands  within  the  State  , 

qf  which  he  was  deprived  by  a  high-handed  Act  of  preroga- 
tive, necessary  to  be  sure,  but  which  ought  never  to  be  ex- 

ercised, but  in  cases  of  necessity,  nor  then,  without  liberal 
compensation.  Upon  the  whole,  when  all  the  circumstances 

of  Meade^s  case,  and  all  the  Acts  of  Assembly  which  bear 
upon  it,  are  brought  into  view,  the  law  is  extremely  plain, 
nor  should  I  have  thought  it  necessary  to  enter  into  so  minute 
an  explanation,  had  it  not  been  said,  that  many  titles  depend 
on  it. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed, 

M  SHELHAMER  and  another  against  THOMAS. 
June,  18. 

The  acts  of     ERROR   to   the  Court  of  Common  Pleas  of   Columbia 
an  agent,  with- 

in the  scop-  of  county. 
bis   authority, 
and  his  decla- 

Plantations,'  William  Thomas  the  plaintiff  in  this  ejectment,  claimed vhiieheisem-  under  an  application  in  the  name  of  Robert  Glen,  dated  3d  of 

king^n'au-  April,  1769,  No.  4.  The  defendants  John  Shelhamer  and 
!enta"or  jferem*ah  Gulp,  claimed  under  an  application,  inthe  name  of 

in  acting  with-  John  Huffnagle,  dated  3d  of  April,  1769,  No.  41.  Surveys 

of  his  autho^-i-  adjoining  each  other  were  made  on  these  applications  .Glen's 
rilie?  application  was  the  property  of  William  West,  and  ffufna- 

pal.  gle's  was  the  property  of  Edward  and  Joseph  Shippen.     A 

sentationsre~  patent  issued  to  William  West,  on  the  17th  of  January,  1795, made  hy  an 
agei't,  in  a 
matter  in  which  he  is  not  authorised  to  act  as  agent,  and  to  a  person  with  whom  his  principal  has 
no  concern,  are  not  evidence  against  the  principal. 
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and  to  Edward  and  Joseph  Shippen,  on  the  14th  February,  1821. 

177O.  West,  having  discovered  as  he  supposed,  some  er-  s^_ 
rors  in  his  survey  and  patent,  (the  courses  and  distances  not  SHM.HAM&R 

agreeing  with  the  lines  and  boundaries  marked  on  the  ground,)  alld  ̂'other 

obtained  on  the  5th  July,  1791,  an  order  from  the  board  of  THOMAS. 

property  for  a  resurvey,  in  order  to  correct  the  errors  in  the 
original  survey  and  patent.  In  pursuance  of  this  order,  a 
resurvey  was  made  and  returned,  and  a  new  patent  issued 

to  West,  on  the  16th  of  April,  1792.  This  resurvey  and  pa- 
tent included  upwards  of  sixty  acres  of  Shippers  land,  which 

was  the  subject  of  the  present  action.  These  lands  were 
situated  on  Briar  creek,  on  the  waters  of  which  the  Ship- 

fens  had  also  other  lands.  The  plaintiff  having  given  evi- 
dence, tending  to  shew  that  a  certain  Evan  Owen  was  the 

agent  of  Messrs.  Shippen,  for  their  lands  on  Briar  creek,  of- 
fered to  prove  by  the  oath  of  Nathan  Beach,  "that  a  short 

time  prior  to  the  resurvey  of  West's  land,  the  said  Evan, 
Owen  advised  Josiah  Thomas,  (the  father  of  the  plaintiff,) 
who  was  about  to  purchase  from  West,  not  to  purchase  im- 

mediately, as  there  was  a  dispute  between  West  and  the 
Shippens  about  the  boundaries,  which  would  be  settled  in  a 
short  time  :  that  the  said  Owen  attended  on  the  resurvey,  as 
agent  for  the  Shippens,  soon  after  which  he  informed  the  said 

Thomas  that  he  might  purchase  in  safety,  the  lines  being  set- 

tled, of  which  he  had  informed  his  principals,  Messrs.  Ship- 
pen,  who  were  satisfied,  and  that  in  consequence  of  this  infor- 

mation, the  said  Thomas  purchased  from  West,  aud  paid  his 

money."  To  this  evidence  the  defendants  objected,  but  it 
was  admitted  by  the  Court,  and  an  exception  was  taken  to 
their  opinion. 

There  were  also  certain  questions  proposed  to  the  Court 

below,  by  the  defendants'  counsel,  which  were  answered  by 
specific  opinions  on  each,  in  connection  with  the  general 
charge,  previously  given  by  the  Court.  The  charge  and 
answers  were  objected  to,  as  not  being  full  answers  to  the 
questions  proposed.  These  also  were  now  assigned  for  er- 

rors, but  as  the  Court  gave  no  opinion  upon  them,  it  is  un- 
necessary to  detail  the  exceptions  or  the  argument  upon  them. 

Qreenough  and  Fisher,  for  the  plaintiffs  in  error,  contend- 

ed, that  the  declarations  of  Owen  were  not  proper  evidence 
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1821.      to  go  to  the  jury.     He  was  not  Joseph  Shippers  agent ;  and 
if  he  had  been,  he  had  no  power  to  bind  his  principal,  as  to 

SHKUIAMEH   the  admission  of  boundaries  to  persons  not  intending  to  pur- 
and  another  chase  Joseph  Shippers  lands.     All  the  evidence  given  was 
THOMAS,     that  Owen  was  the  agent  respecting  the  Briar  creek  lands; 

which  shewed  no  authority  to  bind  the  Messrs.  Shippen,  as 
to  the  settlement  of  boundaries,  or  as  to  any  thing  beyond 
the  care  of  the  lands.     The  rule  is  well  settled,  that  the  de- 

clarations of  an  agent  are  exceptions  to  the  general  rule,  re- 
quiring evidence  to  be  given  on  oath,  and  the  exceptions  are 

confined  to  such  statements  as  are  made  by  him,  either  at 
the  time   of  his   making  the  agreement,  about  which  he   is 

employed,    or  in  acting  within  the  scope  of  his  authority. 
1  Phill.  Ev.  83.     Besides,  the  evidence  of  agency  cannot  be 

given  by  the   agent  himself:   Nicholson's  Lessee  v.   Mifflin^ 
2  Dall^  246.  Meredith's  Lessee  v.  Maus,  1  Teates,  20O.     Nor 
can  it  consist  of  the  declarations  of  the  agent,  PlumsteacTs 
Lessee  v.  Rudibach,  1  Yeates,  502. 

Marr  and  Hepburn,  contra. 
The  plaintiff  proved  by  another  witness,  that  Owen  was  said 

by  Joseph  Shippen,  to  be  agent  of  all  his  Briar  creek  land. 
We  had  a  right  to  give  evidence  of  the  acts  and  declarations 

of  Owen,  which  were  binding  on  his  principal.  That  a  prin- 
cipal is  bound  by  the  acts  of  his  agent,  there  is  no  doubt. 

How  far  a  man  is  agent  of  another,  is  matter  of  fact,  and 

when  the  jury  have  ascertained  the  fact,  the  conclusion  fol- 
lows of  course,  Maclay's  Lessee  v.  Work,  5  Binn.  156.  An 

agent  has  power  to  settle  the  boundaries  of  lands, 'though 
not  authorised  to  make  a  conveyance.  In  Meade  v.  M'Dowell, 
5  Binn.  195,  it  is  decided,  that  if  one  man  confides  to 
another  the  power  of  making  a  contract,  he  confides  to  him 
the  power  ot  furnishing  evidence  of  the  contract ;  and  if  the 
contract,  be  by  parol,  subsequent  declarations  of  the  party 
are  evidence.  These  declarations  were  also  evidence  to  con- 

tradict Owen's  oath  that  he  was  not  agent :  he  was  the  de- 
fendant's witness. 

The  opinion  of  the  Court  was  delivered  by  TILGHMAN, 
C.  J.,  after  stating  the  facts. 

What  was  the  extent  of  Evan  Owen's  power,  as  agent  of 
the  Shippens,  did  not  appear.  He  was  examined  as  a  wit- 
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ness,  and  denied  being  an  agent  as  to  the  lands  in  dispute,      1821. 
although  he  said  he  was  agent  for  all  their  other  lands  in 
Briar  creek.     It  was  proved  however,  by  another  witness, 

that  Edward  Shippen  informed  him,  that  Owen  was  agent  and  another 
for  all  his  lands  on  Briar  creek.     There  was  no  evidence  of     THOMAS. 

any  written  power,  nor  did  the  evidence  go  further  than  to 
shew,  that   Owen  was   called   in    general,    Shippers  agent. 
Supposing  him  then  to  have  been  the  agent,  and  even  to  have 
had  power  to  sell  the  land,  (which  he  had  not,  because  Tie 
had  no  authority  in  writing,)  his  acts,  and  his  agreements, 
within  the  scope    of  his    authority,   and    his    declarations, 
and  representations   made  in    the    course  of  the    business, 
would  have  been  binding  on  his  principal.     But  these  de- 

clarations and  representations  would  not  in  strict  propriety, 
have  been  considered  as  evidence  of  particular  facts,  but 
rather  as  part  of  the  contract.     The  general  rule,  that  facts 
are  to  be  proved  on  oath,  extends  to  agents,  as  well  as  to 

other  persons  ;  and  the  exception  is  confined  to  acts,  state- 
ments, or  declarations  of  an  agent,  while  he  is  employed  in 

making  an  agreement,  or  in  acting  within  the  scope  of  his  au- 
thority.    Now  it  is  very  clear,  that  the  declarations  of  Evan 

Orven,  do  not  fall  within  this  exception  ;  for  he  was  making 

no-  agreement  with  Josiah  Tliomas,  who  never  had  it  in  con- 
templation to  purchase  the  land  of  Shippen.   He  was  trans- 

acting no  business  of  Shipperi's,  but  giving  friendly  advice 
and  information  to  a  person,  with  whom  Shippen  had  no 
concern.     If  Edward  Shippen  had  declared  himself  satisfied 

with  the  lines  run  on  West's  resurvey,  and  Evan  Owen  heard 
him  say  so,  why  was  not  this  proved  on  oath  ?     What  puts 
the  impropriety  of  this  evidence  in  a  glaring  point  of  view  is, 
that  Owen  was  actually  examined  on  oath  as  a  witness,   and 
proved  no  such  thing,  and  yet  his  declaration  without  oath, 
went  to  the  jury,  and    perhaps  decided  the  cause.     It  has 
been  said,  indeed,  that  the  evidence  was  admissible,  in  order 

to  destroy  the  credit  of  Owen,  who  had  sworn  that  he  was 
not  an  agent,  as  to  this  tract  of  land.     It  might  have  been 

proper  to  give  evidence  of  Owen's  confessions  of  his  being 
agent,  in  order  to  shew  the    inconsistency  between  his  oath, 
and  his  assertions  without  oath.  But  his  declarations  of  what 

he  had  heard  Mr.  Shippen  say,  respecting  the  boundaries  of 
the  land,  was  quite  a  different  thing,  and  had  nothing  to  do 
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and  another 
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THOMAS. 

with  his  own  inconsistency.  That  part  of  the  evidence  there- 
fore, was  clearly  improper. 

There  were  other  errors,  not  necessary  to  be  particularly 
enquired  into,  as  they  are  principally  complaints,  that  certain 
questions  proposed  to  the  Court  below  were  not  fully  an- 

swered. The  cause  will  be  tried  again,  and  that  Court  will 
have  an  opportunity  of  giving  a  clear  and  decisive  answer. 
But  it  may  not  be  amiss  perhaps,  to  repeat  on  the  present 
occasion,  a  suggestion  which  this  Court  found  it  necessary 
to  make,  at  their  last  sitting  at  Lancaster.  If  the  Judges  of 
the  Courts  of  Common  Pleas,  would  make  it  a  rule  to  give 
a  full  and  distinct  answer  to  each  question  proposed,  without 
blending  the  answers  with  their  general  charge  to  the  jury, 
it  would  prevent  that  uncertainty  which  sometimes  occurs, 
and  would  render  it  impossible  to  omit  an  answer  to  any 
question.  But  the  most  careful  Judge  may  chance  to  make 
an  omission,  when  he  undertakes  to  give  a  charge,  which 
shall  contain  an  answer  to  all  the  questions.  For  want  of  a 
precaution  of  this  kind,  we  find  ourselves  under  the  painful 
necessity  of  reversing  judgments,  on  points  quite  foreign  to 
the  merits  of  the  cause. 

In  the  present  case*  I  am  of  opinion  that  the  judgment 
should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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IDDINGS  and  others  against  IDDINGS. 

IN  ERROR.  Monday, 
June  18. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  Paroieyi 

ef  Union  County,  in  which  a  feigned  issue  was  tried,  to  de-  admlsslbte't 
termine  the  validity  of  a  writing  purporting  to  be  the  last  she.w  that  a '  01  o  ^       scrivener  in 
will  and  testament  of  Henry  Iddings,  deceased.     The  plain-  drawing  a 
tiff  having  given  evidence  in  support  of  the  will  by  the  oaths  wlSiJ 
of  the  two  subscribing  witnesses,  one  of  whom  was  Jonas  meaning  of 
_,         .  .  ij  -1J/-1  /r       j        which  he  was 
Candor,  the  scrivener  who  drew  it,  the  defendants  offered  to  ignorant,  in 
prove  on  the  cross  examination  of  the   said  Candor,  that  ̂ eeffecurffts 
through  ignorance  he  had  drawn  the  will  in  such  a  manner  dispositions, 

..••'..       •  /.    ,  mi  -although  it 
as  to  contradict  the  intention  of  the  testator.     The  nature  ofraay  b 

the  mistake  was  as  follows.     The  testator's  estate  was  prin- »  latent  arabi- 

cipally  personal.     He  had  a  number  of  children,  to  some  ofguity,orto 
whom  he  had  made  advances  in   money»  and  it  was  his  de-  suiting  trust, 
sign  to  make  an  equal  division  of  his  property  among  them.  or  injcase  °.f 
T  °  _  ,  .  ,  *  ,   fraud  or  mis. 
In  order  to  effect  this,  a  legacy  was   given  to  each,  which  take  to  annul 
would  have  put  them  all  on  nearly  an  equal  footing,  suppos.^^^^ 
ing  that  the  sums  advanced  to  each,  were  added  to  their  le-ru'e  allowing 

gacy.     But  the  scrivener  inserted  in  the  will,  a  direction  to  hf'regVrd  ™C 
the  executors  not  to  cancel  any  of  the  accounts  between  the  wrl"e"  Inst™- *  merits.  OUglU 

testator  and  his  children  ;  the  consequence  of  which  would  rather  to  be 
be,  that  the  children  must  account  for  the  sums  advanced  to  [haiTextend- 

them,  and  then  their  provision  would  be  very  unequal.    TneedBUt  iftne 
mistake  arose  from  the  scrivener's  ignorance  of  the  meaning  scrivener  in  his 
of  the  word  cancel.     It  appeared  that  the  testator  was  ninety  ̂ ""ih^'the 
two  years  old,  and  had  ten  children.   The  defendants  further  testator  fur- ~         .  .  _     ,  nishf  d  him 

offered  to  prove  that  one   of  the  testator's  children  was  not  with  the  mat- 
named  in  the  will,  and  that  the  will  was  extorted  from  the 

testator  by  the  importunity  and  hard  usage  of  Thomas  Id-  asked  on  the 

dings,  one  of  his  children.  The  Court  rejected  this  evi-  natioifwhat' 
dence,  and  the  defendants  excepted  to  their  opinion.  t!108e  in9truc- 

tions  were,  es- 

pecially if  the will  be  attacked  on  the  ground  of  imbecillity  in  the  testator,  and  of  undue  means  used  to  procure 
it  :  solely  however,  with  a  view  to  those  points:  for  if  the  testator  was  sound  and  free,  the  will 
must  stand  as  it  is  written. 
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1821.          Jonas  Candor,  the  above  mentioned  witness,  having  stated 
on  his  examination  that  the  testator  furnished  him  with  the 

IDDIWOS      matter  of  the  will,  the  defendants  proposed  to  ask  the  witness 
and  others    what  were  the  instructions  given  to  him  by  the  testator,  and 

requested  him  to  state  them  at  large.     The  plaintiff  objected 
to  this  testimony,  and  the  Court  overruled  it,  and  sealed  a 
second  bill  of  exceptions. 

The  verdict  and  judgment  below,  were  for  the  defendant  in 
error,  in  favour  of  the  will. 

Morrell,  for  the  plaintiffs  in  error. 

1.  The  question  is,  whether  parol  evidence  is  not  admis- 
sible to  shew  mistake  in  the  execution  of  a  will.     In  Penn- 

sylvania, the  adjudged   cases  shew  that  the  general  rule  is 
well  settled,  that  what  passed  at  the  time  of  the  execution 
of  a  writing,  is  proper  to  shew  mistake  or  fraud.     Hurst  v. 
Kirkbride9  1   Binn.  616.  Simpson  v.   Drum,  6  Binn.  481. 
Even  in  England  on  a  bill  for  specific  performance,  chancery 
allows  the  defendant  to  shew  by  parol  proof,  that  there  was 
a  mistake  in  the  instrument,  as  in  Joynes  v.  Statham,  3  Atk. 
388,  where   the   Lord  Chancellor  allowed  the   defendant  to 

prove^by  parol  evidence,  that  the  plaintiff,  in  writing  the  agre- 
ment,  had  omitted  to  insert  in  it  that  the  rent  was  to  be  paid 
clear  of  taxes  :  and  it  is  said  to  be  a  very  common  defence  in 
that  Court,  that  there  had  been  an  omission,  fraud,  or  mistake. 

The  same  declaration  is   recognised  in  Langley  v.  Brown, 
2  Atk.  203.     In  Bigleston  v.  Grubb,  2  Atk.  48,  a  bill  was 
brought  for  a  legacy  of  5007.  in  right  of  a  daughter  of  the 
testator,  notwithstanding  a  portion  had  been  given  her  in  the 

father's  life-time.     Parol  evidence  was  admitted  to  shew  the 
father  gave  the  legacy  in  full  of  what  he  intended  his  daugh- 

ter under  the  will.     In   2  Munf.   \  87,  the  substitution  of  a 

deed  for  a  will  was  proved  by  parol.     So  fraud  on  the  tes- 
tator may  be  shewn.  Phill.  Ev.  428.     The  evidence  ought 

to  have  been  admitted,  to  shew  the  weakness  of  the  testator  ; 

and  in  that  point  of  view,  it  was  immaterial  whether  the  scri- 
vener drew  the  will  wrong  through  fraud  or  ignorance.     He 

also  cited  7  Bac.  Ab.  380. 

2.  The  defendants  below  were  not  permitted  to  ask  what 

were  the  testator's  instructions  to  the  scrivener :  though  the 
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testator  had  omitted  one  child  entirely,  which  leads  to  the      1821. 

conclusion,  that  he  had  not  capacity.     He  had  ten  children,  *|J 
and  was  ninety-two  years  old. 

Hepburn,  contra,  was  stopped  by  the  Court  on  the  first 
bill  of  exceptions. 

2.  On  the  second,  he  contended,  that  the  question  was 
asked  for  no  purpose  but  to  get  in  evidence  which  had  been 

rejected.  The  testator's  sanity  was  not  stated  as  a  matter  of 
dispute. 

Greenough,  in  reply,  confined  himself  to  the  second  bill  of 
exceptions.  The  question  proposed,  as  mentioned  in  the 
second  bill  of  exceptions,  was  on  the  cross  examination  of  a 
witness,  produced  by  the  adverse  party.  Having  stated  that 
the  testator  furnished  him  with  the  matter  of  the  will,  we 
were  entitled  to  know  what  that  matter  was.  If  the  evidence 

was  good  in  itself  for  any  purpose,  it  is  sufficient ;  and  the 
party  offering  the  evidence  is  not  bound  to  state  its  object 
unless  requested.  4  Binn.  198.  The  instructions  were  very 
material  in  order  to  investigate  any  fraud  that  may  have 
existed. 

'The  opinion  of  the  Court  was  delivered  by 
TILGHMAN  C.  J. — This  may  be  a  very  unfortunate  mistake 

for  some  of  the  children  of  the  testator,  but  I  am  clearly  of 

opinion  that  the  evidence  was  not  admissible.  Our  law  re- 
quires that  wills  should  be  in  writing,  and  proved  by  two  wit- 

nesses. But  if  the  writing  is  to  be  contradicted  by  parol 

evidence,  the  object  of  the  law  will  be  defeated  and  all  cer- 
tainty destroyed.  It  is  very  common  for  scriveners  to  make 

mistakes,  particularly  where  they  make  use  of  technical 
words,  which  they  are  fond  of  doing.  But,  if  these  mistakes 

were  to  be  corrected  by  the  scrivener's  recollection  of  his 
conversation  with  the  testator,  it  would  open  such  a  door  for 
perjury  and  confusion,  as  would  render  wills  of  very  little 
use.  The  rule  of  law  therefore  is,  that  the  writing  is  not  to 
be  altered,  or  explained  by  evidence  aliunde.  But  this  rule 
is  not  so  unbending  as  to  admit  of  no  exception.  It  may 
happen,  that  expressions  apparently  certain,  may  be  rendered 
uncertain,  by  something  peculiar  in  the  person,  or  the  subject, 

VOL.  VII.— Q 

ID'  INGS 

and  others 
v. 

IDDIHOS. 
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1821.  to  which  they  are  applied.  A  man  has  two  sons  of  the  name 

of  John,  and  devises  land  to  his  son  John.  The  uncertainty 
l,,,,.j,,;S  is  made  to  appear  by  parol  evidence,  that  there  are  two  sons 

and  otuers  called  Jbfin.  It  is  permitted  therefore,  to  remove  this  un- 
certainty  by  other  parol  evidence,  shewing  which  son  was 
intended.  Without  this  evidence,  the  devise  would  be  void, 
and  in  truth,  its  object  is,  to  explain  a  doubt  arising  not  on 
the  will,  but  on  a  matter  out  of  the  will.  But,  if  a  doubt 

should  arise  on  the  face  of  the  will,  (an  ambiguity  patent  as 
it  is  called,)  it  is  not  to  be  explained  by  parol  evidence.  So 
parol  evidence  has  been  admitted,  to  rebut  a  resulting  trust. 
Neither  is  this  in  contradiction  of  the  written  will.  The 

trust  is  not  declared  by  the  will,  but  raised  by  operation  of 
law.  The  legal  presumption  may  therefore  be  encountered 

by  parol  evidence  of  the  testator's  intention.  But  the  writ- 
ten will  is  preserved,  without  addition  or  diminution.  In  the 

case  of  fraud  too,  always  the  subject  of  the  laws  abhorrence, 
evidence  is  admitted,  not  for  the  purpose  of  explaining,  or 

altering-  the  writing,  but  of  shewing  it  to  be  void.  If,  instead 
of  the  will  which  a  man  has  read,  and  intends  to  execute, 
another  is  substituted  which  he  executes,  it  is  evident  that 

this  is  not  his  will,  and  proof  of  this  fraud  is  permitted.  So 
I  apprehend,  the  truth  might  be  shown,  it  by  mistake,  the 
wrong  paper  was  executed  and  the  testator  died  before  there 
was  time  to  correct  the  error.  These  are,  in  general,  the 
cases  in  which  parol  evidence  is  allowed,  although  I  will  not 
say  that  there  may  not  be  others.  Now  the  case  before  us,  is 
very  different  from  any  I  have  mentioned,  for  there  is  no 
latent  ambiguity,  no  fraud,  no  resulting  trust.  The  will 
was  read  to  the  testator,  and  executed  by  him,  without  any 
kind  of  mistake  or  imposition  as  to  the  paper  itself.  The 
mistake,  if  there  was  one,  was  in  the  meaning  of  a  very 

common  word,  (cancel.')  I  have  mentioned  the  rule  of  law, 
and  will  refer  to  good  authorities  to  prove  it,  although  I 
shall  not  undertake  the  useless,  and  endless  labour,  of  ex- 

amining all  the  cases  in  the  books  or.  the  subject  of  patol  evi- 
dence. The  case  of  Brown  v.  Selwyn,  is  strong  to  this  point, 

and  I  select  it  because,  it  was  affirmed  by  the  house  of  lords 
in  England,  and  has  been  recognised  by  our  Courts.  In  that 

case,  (reported  in  Cas.  temp.  Talb.  240,  and  4  Bro.  P.  C.  176. 
186,)  the  testator  had  devised  the  residue  of  his  estate,  to  his 
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two  executors  equally,  and  it  was  offered  to  be  proved,  that  he      1 821. 

had  given  instructions  to  the  person  who  drew  his  will,  to  re- 
lease  a  debt  due  on  bond  from  one  of  his  executors,  but  the 

evidence  was  rejected.     In  the  case  of  Mann  and  others  v. 
Mann  and  others,  (1  John.  Cha.  Rep.  231,)  where  the  law  on 
this  subject  of  parol  evidence  is  laid  down  with  great  learn- 

ing and  accuracy  by  Chancellor  KENT,  Brown  v.  Selwyn  is 
cited  and  relied  on,  as  it  is  also  in  Torbert  v.   Twining  and 
others,  decided  by  this  Court  in  the  year  1795,  (1  Teatea.  432.) 
The  case  of  M'-Dermot  v.  The  United  States  Insurance  Com- 

pany, (3  Serg.  $•  Rawie  604,)  decided  by  us  in  1818,  adheres  to 
the  same  principle  of  rejecting  parol  evidence,  with  the  ex- 

ceptions which  I  have  mentioned.     In  short,  it  may  be  affirm- 
ed   without   hesitation,  that  the  current  of  authority  runs 

strong  in  the  same  channel,  although  it  cannot  be  asserted 
that  all  the   cases  are   in  unison.     For  my  own  part,   being 
convinced  by  experience,  of  che  danger  of  parol  evidence,  I 
am  more  inclined  to  shut  thr  door,  than  throw  it  wider  open. 
I  concur  therefore  with  the  opinion  of  the  Court  below  in  the 
present  instance.   But  there  is  another  bill  of  exceptions  in  this 
cause.     The  counsel  for  the  defendant  offered  to  ask  the  same 

witness,  (the  scrivener  who  drew  the  will,)  what  were  the  in- 
structions which  he  received  from  the  testator.    This  question 

the  Court  would  not  permit  to  be  asked.     But  when  it  is  con- 
sidered, that  this  witness,  who  had  been  produced  by  the 

plaintiff,  had  before  declared,  on  his  examination  in  chief, 

"  that  the  testator  furnished  him  with  the  matter  of  the  will" 
there  can  be  no  doubt,  but  the  defendant  ought  to  have  been 
permitted  to  ask,  in  the  cross  examination,  what  that  matter 
was.  Besides,  as  the  defendants  opposed  the  will  in  toto,  on  the 
ground  of  its  being  obtained  from  an  old  man  above  the  age  of 
ninety,  by  the  excessive  importunity  and  harsh  treatment  of 

his  son  Thomas,  it  was  very  proper  that  the  jury  should  be  in- 
formed of  all  circumstances  attending  the  drawing  and  exe- 

cution of  it.     Who  were  present,  what  the   old  man  said, 
whether  any  person  interfered,  or  prompted  him,  in  giving  the 
instructions,  how   it  happened  that  the  name  of  one  of  his 
children  was  entirely  omitted,  (for  that  is  said  to  be  the  case,) 
all  these,  and  other  circumstances,  might  have  been  material, 

in  forming  a  judgment  of  the  state  of  the  testator's  intellects. 
The  evidence  therefore  should  have  been  admitted,  solely 
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1821.      with  a  VIew  to  that  object,  and  at  the  same  time  the  jury 
Stnib:iry.       should  have  been  warned  in  pointed  terms,  that  if  the  testa- 

ll)D1NOS     tor  was  of  a  sound  mind,  and    free    from  duress,  the  will 
and  another  was  to  stand  as  it  was  written,  without  regard  to  the  instruc- 

IDDJJTOS.    tious.     My  opinion  is,  that  in  the  second  bill  of  exceptions 
there  is  error,  and  therefore  the  judgment  should  be  reversed 
and  a  new  trial  ordered. 

Judgment  reversed  and  a  venire  facias 
de  novo  awarded. 

PATTON'S  administrators  against  ASH  and  another  who 
survived  TYBOUT,  administrators  of  CRAIG.* 

IN  ERROR. 

if;  in  a  civil     ERROR  to  the  Court  of  Common  Pleas  of  Northumber- 
cause,  the         , 
mode  of  ai-     land  county. 
ternate  chal- 

lenge be  adopted  under  the  Act  of  Assembly,  it  must  be  persevered  in  to  the  end  ;  and  if  the 
plaintiff  commence,  and  then  wave  his  right,    when  the  second  challenge  comes  to  him,  he  can- 

not resume  it  again. 
An  administrator  who  is  one  of  the  plaintiffs  in  the  suit  may  be  examined  as  a  witness  for  the 

plaintiff!*,  after  he  has  ex.-cuted  a  release  to  the  heirs  of  his  claims  to  commission  and  has  paid  to 
the  prothonotary  a  sum  sufficient  to  pay  all  costs  which  have  accrued  or  may  accrue,  to  be  applied 
to  such  paynient,  let  the  verdict  be  as  it  may,  unless  it  appear  that  he  is  in  danger  of  being  in- 

volved in  a  devustavit. 
A  naked  check  payable  to  one  or  bearer  is  not  evidence  per  se  of  payment  to  the  person  whose 

name  is  inserted.  It  is  necessary,  in  order  to  establish  such  payment,  to  prove  that  the  payee  re- 
ceived the  money  at  the  bank;  and,  in  order  to  charge  him  as  debtor,  some  evidence  should  be 

given  to  shew  that  the  chc-ck  was  not  given  in  payment  of  a  debt  due  by  the  drawer. 
Finding  a  check  cancelled  among  th<-  drawer's  papers  is  not  evidence  of  such  payment. 
Alter  introductory  evidence  tending  to  shew  that  such  payment  was  made  as  a  loan  to  the  payee, 

the  bank  book  of  the  drawer,  it  the  entri.-s  are  duly  proved,  and  wi'h  it  the  check*  itself,  are 
evidence  by  way  of  corroboration  ;  but  a  bank  book  is  not  evidence,  without  proving  the  entries  by 
the  clerk  of  the  bank  who  made  them,  unless  it  appears  to  be  out  of  the  power  of  the  party  to 
do  so. 

If  it  clearly  appear  that  payments  by  the  plaintiffs  for  the  defendant  were  made  on  account  of 
an  unsettled  partnership  concern  existing  between  them,  they  cannot  be  recovered  in  assumpsit ; 
but,  unless  ihis  clearly  appear,  the  Court  ra*y  receive  evidence  ot  them,  and  give  them  in  charge 
to  the  jury,  explaining  the  liability  ol  the  defendant. 

A  copy  of  a  letter  proved  to  be  a  true  copy  of  an  original,  put  in  the  post-office,  directed  to  the 
defendants'  intestatt ,  without  notice  to  produce  the  original,  is  not  evidence. 

The  defendants'  intestate  wrote  a  letter  to  one  of  the  plaintiffs'  administrators,  statingthat  he  had 
receded  a  copy  of  the  plaintiffs' intestate's  account  against  him,  and  also  thai  he  had  made  out 
from  his  own  books  his  own  account  against  him,  but  had  lost  them  ;  and  requested  another  copy 
of  the  account  made  out  and  »<•  i,t  to  him  ;  and  as  soon  ai  he  received  bis  books,  which  he  expected 
soon,  he  would  have  his  own  made  out  ag:iin  ;  an1)  concluded  by  saying, "  I  will  write  to  you  again 
some  time  hence,  and  inform  you  when  I  will  again  return  to  the  city,  to  put  a  close  to  this  affair 

in  the  best  manner  I  can."  field,  thr  jury  ought  to  be  directed  that  it  was  sufficient  to  authorise 
them  to  presume  a  new  promise  within  six  years,  unless  they  were  satisfied  that  it  had  no  refe- 

rence to  the  afl'airs  on  wh>ch  the  suit  was  founded. 

'  For  a  termer  report  of  th;i  case,  see.3  Serj.  &  JKatvle,  300. 
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This  action  was  brought  by  James  Ash  and  William  Hall,     1821. 
surviving  administrators  of  James  Craig,  deceased,  against  ̂  

the  administrators  of  John  Patton,  deceased.     The  declara-     PATTON'S 

tion  contained,  besides  the  usual  money  counts,  an  indebita-  admm£tra 
tus  assumpsit  and  quantum  valebant  for  goods  sold  and  de-        ASH 

,      .  and  another livered,  an  tnsimul  computassent,  and  also  a  count  laying  an  -who  survived 
assumption  by  Pat  ton  in  his  life  time,  to  the  administrators  adrninitfr«tor« 
of  Craig  themselves.     The  defendants  pleaded  non  assump-    of  CBAIO. 
serunt,  the  act  of  limitations,  and  plene  administraverunt,  on 
all  which  issues  were  joined.     On  the  trial  of  the  cause  in 

the  Court  below,  the  defendants  took  eight  bills  of  excep- 
tions to  matters  arising  on  the  trial,  and  also  an  exception  to 

the  charge  of  the  Court. 

The  first  exception  was  to  the  challenge  of  a  juror  claimed 

by  the  plaintiffs'  counsel,  and  allowed  by  the  Court,  under 
the  following  circumstances.  The  jury  being  called,  the 

plaintiffs  peremptorily  challenged  Daniel  Hoofman  :  and  ano- 
ther juror  being  called,  the  defendants  challenged  Robert » 

Campbell.  Another  juror  being  called,  the  plaintiffs  waved 
a  second  challenge,  whereupon  the  defendants  challenged 
Abraham  Campbell.  Another  juror  being  then  called  into 
the  box,  viz.  John  Buyers,  the  defendants  requested  the 

jury  to  be  sworn.  The  plaintiffs  claimed  the  right  perempto- 
rily to  challenge  the  said  Buyers.  The  defendants  objected 

to  the  right,  but  the  Court  permitted  it. 

The  second  exception  was  to  the  admission  of  James  Ash, 
as  a  witness  for  the  plaintiffs.  He  was  one  of  the  plaintiffs 
on  record,  but  previous  to  his  admission,  he  had  executed 

a  release  to  the  heirs  of  James  Craig,  of  all  claims  to  com- 
pensation, by  way  of  commission,  and  had  paid  to  the  pro- 

thonotary  of  the  Court,  a  sum  of  money,  admitted  to  be 
sufficient  for  the  payment  of  all  costs,  accrued  or  which 
might  accrue  in  this  suit,  to  be  applied  to  the  payment  of 
these  costs,  let  the  verdict  be  as  it  might;  so  that  in  any 
event,  the  whole  costs  were  paid  by  the  said  Ash;  and  he  had 

agreed,  that  in  no  event  was  any  part  of  the  money  to  be 
refunded. 

The  third  exception  was  abandoned  in  this  Court,  and 
therefore  need  not  be  specified. 
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1821.          The  fourth  exception    was  to  the   admission  of  James 

Craig's  bank  book,  containing  his  account  with  the  bank  of 
PATTOJ.'*     Pennsylvania,  and  a  check  drawn  by  James  Craig,  on  the 

•dm.mHtr.tors  bank  of  Pennsylvania,  dated  the  20th  of  May,  1795,  for  1679 
Asa        dollars,  payable  to  John  Patton,  or  bearer.     To  explain  this 

and  another  .         ...  ."  ^  ,       .  .  _     , who  survived  exception,  it  will  be  necessary  to  take  into  view  some  of  the 

i  VBOCT     evidence  given  before  the  bank  book  and  check  were  offered. 
*» 

It  had  been  proved  by  the  oath  of  James  Ash,  that  at  the 

earnest  solicitation  of  John  Patton,  and  for  his  accommoda- 
tion, a  note  had  been  drawn  by  the  said  Ash,  payable  to 

Patton  for  2000  dollars,  dated  the  15th  of  May,  1 795.  This 

note  was  indorsed  by  Patton  and  Craig,  and  discounted  by 
the  bank  of  Pennsylvania.  Patton  received  the  money,  but 
as  Craig  was  the  last  indorser,  and  consequently  the  money 
was  placed  to  his  credit  in  the  bank,  it  was  necessary  that 
he  should  draw  a  check,  in  order  to  enable  Patton  to  receive 

the  money.  Ash  proved  also  that  he  being  liable  to  the  bank, 
as  drawer  of  the  note  for  2000  dollars,  received  full  satisfac- 

tion from  Craig,  so  that  in  fact  Craig  lent  the  money  to 
Patton.  It  was  then  proved  by  Ash,  that  the  book  was  the 
bank  book  of  Craig,  that  the  signature  of  Craig  to  the  check, 
was  his  hand  writing,  that  the  check  bore  the  mark  of 
having  been  cancelled  in  the  bank  of  Pennsylvania,  and  both 

book  and  check  were  found  by  him,  after  Craig's  death, 
among  his  papers. 

Fifth  exception.  The  plaintiffs  offered  an  exemplification  of 
the  record  of  the  Supreme  Court,  of  a  suit  brought  there  to 
September  Term,  1785,  by  James  Seagrave,  against  John 
Redman,  James  Craig,  John  Patton,  James  Montgomery, 
and  Philip  Moore,  in  which  judgment  was  entered  on  the 
llth  of  December,  1797,  for  g4026,  87|  cents,  and  offered  to 
prove  that  Craig  paid  for  Patton,  his  share  of  the  judgment. 
This  record  and  testimony  were  admitted  by  the  Court,  and 
the  defendants  excepted. 

Sixth  exception.  The  plaintiffs  offered  to  prove  that 

Craig  paid  the  whole  of  this  judgment,  and  costs  of  suit: 
that  two  of  the  defendants  in  that  suit,  viz.  Redman  and 
Moore,  were  insolvent;  and  also  to  shew  the  proportion 

that  each  defendant  ought  to  have  paid,  of  which  Patton's 
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proportion  was  one-sixteenth.     This  evidence  was  also  al-      1821. 
lowed  by  the  Court,  and  an   exception  taken  by  the  de- 
fendants.  PATTOH'S 

administrators 

v. Seventh    exception.      The   plaintiffs   offered  evidence   to        ASH 
prove,  that  a  note  for  350  pounds  was  given  by  Patton  and  ̂ ho  survived 
Craig,  to  a  certain  John  Wright  Hanley,  as  the  witness  pre- 
sumed  for  the  purchase  of  a  brig,  called  the  bukey,  pur- 
chased  by  them,  which  vessel  Ash  and  another  became  inter- 

ested in,  and  was  sent  by  the  owners  on  a  voyage,  and  that 

Craig  had  paid  Potion's  half  of  this  note.  This  evidence 
the  Court  admitted,  and  an  exception  was  taken  by  the  de- 
fendants. 

The  eighth  exception  was  to  the  admission  in  evidence  of 
a  number  of  letters  from  Patton  to  Craig,  and  to  Ash,  and  of 
a  copy  of  a  letter  from  Ash  to  Patton,  proved  by  Ash  to  be 
a  true  copy  in  his  hand  writing,  of  a  letter  directed  to  Patton, 

and  put  into  the  post-office. 
>  ;"  -  *  •  .  .  V  ':'.-j  '  *  •'  "  •  . 

The  last  exception  was  to  the  charge  of  the  Court,  on  the 

subject  of  the  Act  of  Limitations.  The  transactions  on  which 

the  plaintiff's  claim  was  founded,  took  place  more  than  six 
years  before  the  commencement  of  the  action.  To  take  the 
case  out  of  the  act,  the  plaintiffs  relied  on  several  letters  of 
Patton,  but  more  particularly  on  one  to  James  Ash,  dated 
the  16th  of  November,  1802.  And  the  opinion  of  the  Court 
was  expressly  asked  by  the  defendants  on  this  point.  The 

Court's  answer  was  as  follows.  "To  take  the  case  out  of  the 
Statute  of  Limitations,  there  must  be  an  acknowledgement  of 
a  subsisting  debt,  or  a  promise  to  pay  within  six  years  before 

the  action  was  brought,  and  the  acknowledgement  and  pro- 
mise to  pay  must  have  a  direct  reference  to  the  demand  made 

by  the  plaintiffs,  which  fact  the  jury  must  determine  from 

the  evidence  in  this  cause."  —  The  letter  was  as  follows  : 

Centre  County,  16th  Nov.  1802. 
Dear  Sir, 

My  trunks  containing  my  books  and  pa- 

pers, were  in  a  private  room,  at  Dumvoody's  open  ;  some  time 
before  I  left  the  city,  I  searched  for  Captain  Craig's  account 
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1821.     and  my  own,  that  I  had  drawn  out,  but  could  not  find  them. 
My  books  are  now  at  Harrisburg,    I  expect  to  receive  them 

PvrroVs    shortly,  and  as  soon  as  their  arrival  here,  shall  have  my  ac- 
admiimtrotors  count  made  out  again.     In  the   mean  time,  I  beg  the  favour 

ASH        of  you  to  have  the  other  made  out,  and  forward  to  me  by 
and  another  r     .         .         _  .  .  ,  , 

*hosur»ived  some  safe  hand.     I  am  sorry  to  put  you  to  this  trouble,  but 
jt  js  unavoidable  from  the  circumstance  mentioned. 

adminislrattirs 

I  will  write  you  again  sometime  hence,  and  inform  you 
when  I  shall  return  to  the  city  to  put  a  close  to  this  affair, 
in  the  best  manner  I  can. 

I  am  &c. 
John  Patton. 

James  Ash,  Esq. 

Carothers  and  Burnside,  for  the  plaintiffs  in  error. 

1.  The  Court  ought  not  to  have  permitted  the  plaintiffs  to 
make  a  second  challenge,  after  waving  the  right  of  challenge 
when  it  came  to  his  turn,  as  appears  by  the  bill  of  exceptions. 
The  Act  of  Assembly  of  the  4th  April,  18O9,  provides,  that 
in  all  civil  suits  each  party  shall  be  allowed  to  challenge  two 

jurors  peremptorily.  Purd,  Dig-.34~7.     The  mode  of  conduct- 
ing  the  challenges  in   criminal  cases  is   pointed  out   by  the 
Act  of  29th  March,  1813,  and  that  Act  furnishes  a  guide  in 

civil  cases.     By  that  Act,  Purd.  Dig.   348,  the  Common- 
wealth and  the  defendant  challenge  alternately,  and   it  spe- 

cially enacts,  that  if  the  Commonwealth  should   refuse   to 

make  any  challenge,  the  defendant's  right  to  challenge  is  not 
taken  away.  So  in  the  present  case,  when  the  plaintiffs  refused 
to  challenge  a  second  juror,  his  right  was  gone,  though  the 

other  party  might  exercise  it.     Each  waver  amounts  to  a  re- 
linquishment  of  one  challenge.     The  plaintiffs  wished  to  gain 

an  advantage  by  refusing  to  challenge  in  their  turn   and  in- 
sisting on  challenging  out  of  their  turn.     The  Court  of  Com- 

mon Pleas  cannot  establish  a  practice  independent  of  the 
control  of  this  Court.     The  practice  on  this  point  should  be 
uniform  throughout  the  State. 

2.  This  point  considering  the  opinion  of  the  Court  on  the 
former  writ  of  error,  we  shall  not  enlarge  upon,  although  we 
desire  the  opinion  of  the  Court  upon  it.     Much  injustice  and 

perjury  is  produced  by  suffering  witnesses  to  divest  them- 
selves of  interest  in  the  cause,  at  the  bar. 
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4.   Craig's  bank  book  and  check,  were  both  improper  evi-      1821. 
dence.     Ii  is  doubtful  whether  the  check  was  evidence  even 

connected  with  the  circumstances  proved  :  but  as  to  the  bank     pATTOv's 

book,  it  certainly  was  not,  without  proving  the  entries  in  it  administrators 
by  the  bank  clerk  who  made  them.    2  Esp.  N.  /V495.  473.         ASH 
4  Esp.  N.  P.  Rep.  9.     No  steps  whatever  had  been  taken  to 

procure  this  proof,  and  therefore  length  of  time  is  no  arcru-     TTBOOT °       administrators 
ment. 

5,  6,  &  7.  These  bills  of  exceptions  depend  on  the  same 
principle.  We  objected  to  the  evidence  because  it  related 
to  a  partnership  transaction,  which  partnership  was  proved 
by  the  plaintiffs  themselves.  Account  render  is  the  only  pro- 

per action  between  partners,  until  the  account  is  settled  ;  and 
here  was  no  evidence  of  the  settlement  of  this  partnership 
account.  It  is  well  settled  that  no  action  of  assumpsit  lies 
by  one  partner  against  another,  without  an  express  promise. 
2  Caines  Rep.  293.  Ozeas  v.  Johnson,  I  Binn.  193. 

The  copy  of  the  letter  from  Ash  to  Patton,  was  certainly 
not  evidence.  We  were  not  called  on  to  produce  the  origi- 

nal, nor  was  it  proved  that  it  ever  came  to  Patton's  hands. 
Ash  merely  proved  that  he  put  it  into  the  post  office. 

As  to  the  charge  of  the  Court :  the  letter  of  Patton  did  not 

refer  with  certainty  to  the  account  which  is  the  subject  of 
this  suit,  and  the  Judge  should  have  told  the  jury  that  unless 
the  letter  did  so  refer,  it  could  have  no  effect  on  the  Statute 

of  Limitations  ;  or  perhaps  the  jury  should  have  been  told  ex- 

pressly that  this  letter  had  no  t-ffect  on  that  Statute.  The 
principles  in  relation  to  the  efficacy  of  an  acknowledgment  in 
taking  the  case  out  of  the  Acts  of  Limitations  have  been  much 

restricted  of  late,  and  the  prevalent  opinion  is,  that  Judges 
have  gone  quite  far  enough.  In  Clemenson  v.  Williams, 
8  Crunch,  72,  it  is  held,  that  an  acknowledgment  that  a  debt 
was  originally  due  is  not  enough  :  it  must  be  an  acknowledg- 

ment that  it  is  due.  So  it  is  decided  in  Kentucky,  that  there 
must  be  an  express  acknowledgment  of  a  debt  due  at  the 
time  of  the  acknowledgment.  Hardirfs  Kent.  Rep.ZQl. 

Greenough  and  Hepburn,  contra. 
1.  The  Act  of  Assembly  gives  the  right  to  challenge  two 

jurors,  and  in  this  case  the  plaintiffs  challenged  only  two. 
The  Act  does  not  prescribe  the  mode  of  challenge  :  that  is  a 

VOL.  VII.— R 
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1821.      matter  which  depends  on  the  practice  of  the  Court,  and   in 
which  different  Courts  vary.     The   practice  in  this   district 

PATTI-N'S    's  conformable  to  the  course  pursued   in  the  present  case. 
administrators  There  was  no  waver  of  a  further  right  of  challenge,  but  only 

ASH        as  to   the   original  pannel.     When   the  defendants  by  their 

who sn'rvlled  second  challenge  brought  a  new  juror  into  the  box,  we  claimed 
TTBOCT     tne  right  to  challenge  him  :  and  that  right  could  not  have  been 

administrators  T.     *  -j-j  ••  j  L '  «•  u 
waved  before,  as  it  did  not  exist  in  regard  to  the  juror  then 
brought  in. 

2.  As  to  the  competency  of  Ash,  that  question  is  fully 
settled  by  the  former  opinion  of  the  Court  in  this  case. 
3  Serg  &  Rawle,  30O,  and  by  numerous  authorities.  3  Binn. 
506.  6  Binn.  16.  Phitt.  Ev.  36.  57.  6  Blnn.  481.  2.  Dall. 
172.  4  Dall.  137. 

4.  The   bank   book  and  check,  were  evidence   after  what 
had  passed.     It  was  an  old  transaction,  having  taken  place 
twenty-five  years  before  the  trial.     In  Egg  v.  Barnet,  3  Esp. 
N.  P.  Rep.  196,  it  was  held,  that  a  check  on  the  back  of  which 
was  the  name  of  the   person  to  whom  it  was  paid,  coupled 
with  other  transactions,  was  evidence.     As  to  the  bank  book, 

it  was  proved  to  be  Craig's,  and  the  entry  corresponded  ex- 
actly with  Ash's  evidence.     It  could  not  be  expected  at  the 

end  of  twenty-five  years,  that  evidence  could  be.  produced  of 
the  hand  writing  of  the  clerk  of  the  bank,  who  made  the  en- 

tries.    They  cited  2  Teates,  477.  4  Binn.  198. 

5,  6,  &  7.  The  objection  is,  that  it  was  a  partnership  con- 
cern.    But  here  was  no  acknowledged  partnership,  and  it 

was  for  the  jury  to  decide  whether  there  had  been  a  partner- 
ship.    We   deny  that  they  were  partners.     They  owned  a 

ship  in  certain  proportions,  and  might  each  sue   the  other. 

1  East,  20.     Account  render  would  not  lie  against  Potion's 
administrators  ;  he  never   received   the    money   of    Craig. 
5  Binn.  564.  1  Bac.  Ab.  36.  1  Games,  188.  2  Johns.  Gas.  3£9. 

10  Johns.  Rep.  2£6.  9  Johns.  Rep.  470. 
8.  We  offered  a  number  of  letters  together,  and  they  were 

objected  to  altogether:  no  particular  objection  was  made  to 
the  copy  as  a  copy. 

As  to  the  charge  of  the  Court.  It  was  proper  to  leave 
the  question  as  to  the  acknowledgment,  to  the  jury,  because 
it  depended  on  various  letters,  some  of  them  referring  to 

matters  extrinsic  to  the  letters  'themselves.  The  letter  of 
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16th  November,  1802,  referred  to  accounts,  the  facts  respect-      1821. 

ing  which,  were  necessary  to  elucidate  the  meaning  of  the  &mbury. 
parties,  and  none  but  the  jury  could  determine  this.     It  is     PATTOS'S 

the  rule,  that  when  the  writing  is  ambiguous,  it  should  b^  administrators 
left  to  the  jury.  Miles  v.  Moodic,  3  Serg  &  Rawle,  211.1  Esp.        ASH 

N.  P.  (Gould's  Ed.}  219.  1  Binn.  212.  5  Binn.  573.  1  Serg.  wajj  ™ ^ved 
&?  Rawle,  179.  TTBOUT 

administrators 
of  CRAIG. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN  C.  J. — On  the  trial  of  this  cause  in  the  Court 

below,  the  defendants'  counsel  took  eight  bills  of  exceptions 
to  evidence,  and  also  an  exception  to  the  charge  of  the  Court. 
Each  of  these  shall  be  considered  in  the  order  in  which  they 
stand  on  the  record. 

The  1st  exception  was,  to  the  challenge  of  a  juror,  claimed 

by  the  plaintiffs'  counsel,  and  admitted  by  the  Court.  The 
Act  of  4th  April,  1809,  (5  Sm.  L.  59,)  gives  to  each  party, 
in  all  civil  suits,  the  right  of  challenging  two  jurors  peremp- 

torily, but  does  not  direct  the  mode  in  which  the  challenge 
shall  be  made.  It  has  been  the  general  practice  for  the 

plaintiff  to  challenge  one  juroryrom  tfie  whole  pannel  first. 
It  was  so  done  in  the  present  case  ;  after  which,  the  defen- 

dant challenged  one.  It  has  also  been  the  practice  in  this, 
and  other  judicial  districts,  to  summon  a  talesman  in  the  place 
of  each  juror  that  has  been  challenged,  immediately  after  the 
challenge.  So  also  it  was  done  in  this  case.  After  the  de- 

fendant had  made  his  first  challenge,  the  right  of  making  a 
second  challenge  came  to  the  plaintiff;  and  it  is  stated  on  the 
record,  that  he  waved  a  second  challenge.  Upon  this  the  de- 

fendant made  a  second  challenge,  and  a  juror  having  been 
summoned  in  the  room  of  the  one  so  challenged,  the  plaintiff 
claimed  the  right  of  challenging  him,  and  the  Court  per- 

mitted the  challenge.  In  this,  I  think  there  was  error.  If 
the  plaintiff  waved  the  second  challenge,  when  it  came  to  his 
turn  to  make  it,  he  should  not  be  permitted  to  resume  it 
again.  It  would  give  him  an  unfair  advantage.  The  mode 

of  alternate  challenge,  having  been  commenced,  must  be  pre- 
served with  uniformity  to  the  end.  The  plaintiff  had  a  right 

to  wave  his  challenge,  but  having  waved  it,  he  must  abide  by  it. 
The  second  exception  was  to  the  admission  of  James  Ash, 

as  a  witness.  He  is  one  of  the  plaintiffs  on  the  record,  but 
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1821.      previous  to  his  admission,  he  had  executed  a  release  to   the 

heirs  of  James  Craig*  of  all  claims  to  compensation  by  way 
PAT-TON'S     °f  commission,  and  had   paid   to   the   prothonotary   of  the 

administrators  Court,  a  sum  of  money  admitted  to  be  sufficient  for  the  pay- 
Asa        ment  of  all  costs   accrued  or  which  may  accrue  in  this  suit, 

who  survired  to  ̂ e  aPP^ec^ to  l^c  payment  of  these  costs,  let  the  verdict  be 
TYBOCT     as  jt  mav  .  so  tnat  \n  every  event  the  whole  costs  were  paid  by 

admii 'istntort  -  ,"    ,    ,  j    .        .      ,  ,     , the  said  Ash,  and  he  had  agreed  that  in  no  event  was  any 
part  of  the  money  to  be  refunded.  Thus  he  stood  completely 
divested  of  all  interest,  actual  or  contingent.  Thus  circum- 

stanced, I  have  no  doubt  that  he  was  a  competent  witness. 
He  was  a  bare  trustee,  at  the  commencement  of  the  action, 

and  there  is  no  suggestion  that  he  was  in  any  danger  of  be- 
ing involved  in  a  devastavit.  If  any  thing  of  that  kind  had 

appeared,  he  would  have  been  interested.  It  was  decided  by 
this  Court,  in  the  case  of  Steele  v.  The  Phoenix  Insurance 

Company,  (3  Binn.  306,)  that  the  bare  circumstance  of  being 
a  plaintiff  on  record,  did  not  render  a  man  incompetent,  pro- 

vided he  was  free  from  interest  when  he  was  offered  as  a  wit- 
ness. This  principle  has  been  ever  since  acted  upon  in  all 

the  Courts,  and  may  be  considered  as  the  law  of  the  land.  I 

speak  of  it  as  a  general  principle,  to  which  there  may  be  excep- 
tions, when  witnesses  are  offered  under  circumstances  of 

strong  suspicion.  To  attempt  now,  an  examination  of  all 
possible  exceptions  is  unnecessary,  and  would  be  dangerous. 
J  only  wish  it  to  be  understood,  that  there  may  be  cases  in 
which  a  witness  may  be  offered,  under  circumstances  suffi- 

cient to  exclude  him,  although  he  cannot  be  proved  to  be 
absolutely  interested.  But  in  the  present  instance,  it  does 
not  appear  that  Mr.  Ash  ever  had  any  interest,  except  what 
might  arise  from  his  commission  as  an  administrator,  and 
from  his  being  liable  to  the  costs  of  suit ;  and  having  com- 

pletely discharged  himself  from  both  these,  and  standing 
under  no  suspicion  whatever  of  improper  conduct,  in  order 
to  make  himself  a  witness,  he  was  competent  upon  principles 
well  established.  In  his  admission,  therefore,  there  was  no 
error. 

The  third  exception  has  been  abandoned  by  the  plaintiffs  in 
error. 

The  4th  exception  was  to  the  admission  of  James  Craig's 
bank  book,  (containing  his  account  with  the  bank  of  Pennsyl- 
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vaniaj  and  a  check  drawn  by  James  Craig  on  the  bank  of      1821. 

Pennsylvania,  dated  20th  May,  1795,  for  1979  dollars,  paya- 
ble  to  James  Patton,  or  bearer.     To  decide  this  exception^  it     pATTOS>s 

will  be   necessary  to  "take  into  view  some  of  the  evidence  administrators 
which  had  been  given,  before  the  bank  book  and  check  were        ASH 
offered.     It  had  been  proved  by  the  oath  of  James  Ash,  that 
at  the  earnest  solicitation  of  John  Patton,  and  for  his  accom-     TTBOUT 

,  .  ,     .    ,  administrators 
modation,  a  note  had  been  drawn  by  the  said  Ash,  payable  to 
Patton  for  200O  dollars,  dated  May  15th,  1795.  This  note 
was  indorsed  by  Patton  and  Craig,  and  discounted  by  the 
bank  of  Pennsylvania.  Patton  received  the  money,  but  as 
Craig  was  the  last  indorsor,  and  consequently  the  money  was 
placed  to  his  credit  in  the  bank,  it  was  necessary  that  he 
should  draw  a  check,  in  order  to  enable  Patton  to  receive  the 

money.  Ash  proved  also,  that  he,  being  liable  to  the  bank, 
as  drawer  of  the  note  for  200O  dollars,  received  full  satisfac- 

tion from  Craig,  so  that  in  fact,  Craig  lent  the  money  to  Pat- 
ton.  It  was  then  proved  by  Ash,  that  the  book  was  the  bank 
book  of  Craig,  that  the  signature  of  Craig  to  the  check,  was 
his  hand  writing,  that  the  check  bore  the  mark  of  having  been 
cancelled  in  the  bank  of  Pennsylvania,  and  both  book  and 

check  were  found  by  him,  after  Craig's  death,  among  his  pa- 
pers. It  is  evident  then,  at  the  first  glance,  that  not  only 

were  this  book  and  check  in  direct  corroboration  of  Ash's 
testimony,  but  they  were  so  connected  with  it  as  to  form  a 
link  which  ought  not  to  have  been  broken;  and  had  they  not 
been  produced,  the  defendants  might  well  have  remarked,  that 

Ash's  testimony  was  suspicious,  as  it  stood  unsupported  by 
the  bank  book  and  check,  which  were  in  his  power,  and  which 
would  either  verify  or  disprove  what  he  had  sworn.  A  na- 

ked check,  payable  to  one  or  bearer,  is  not  evidence  per  se 
of  payment  to  the  person  whose  name  is  inserted  —  because 
the  bank  pays  to  the  bearer,  whoever  he  may  be.  It  is 

necessary  therefore  to  prove,  that  the  person  to  whom  pay- 
able, received  the  money  at  the  bank.  And  even  then,  it  may 

be  expected,  that  in  order  to  charge  such  person  with  a  debt, 
some  evidence  should  be  giving,  to  explain  the  consideration 
of  the  check  ;  for  it  may  have  been  given  in  payment  of  a 
debt  due  from  the  drawer.  In  the  present  case  however,  after 
the  introductory  testimony  of  James  Ash,  the  book  and  cht  ck, 
would  undoubtedly  have  been  evidence,  provided  the  usual 
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1821.  proof  had  been  made,  of  the  truth  of  the  entries  in  the  bank 
Simbury.  book.  These  entries  are  always  made,  by  one  of  the  clerks 

7""  of  the  bank.  It  is  necessary  therefore,  that  they  should  be 

administrators  proved  by  the  clerk  who  made  them,*or  in  case  of  his  death 
^'H  his  hand  writing  should  be  proved.  It  is  not  enough  that 

»nd  another  this  book,  was  the  bank  book  of  Craig.  He  might  have  made 
TTBOCT  entries  in  it  himself,  or  procured  them  to  be  made  by  some 

ot^er  person,  not  a  clerk  of  the  bank  ;  and  such  entries  would 
not  be  evidence.  In  ancient  transactions,  great  allowance 
will  be  made  for  the  difficulty  of  proof.  But  it  should  be 
shewn,  that  such  difficulty  exists.  The  plaintiff  took  no  step 

whatever  to  prove  the  entries  in  Craig's  book.  For  any  thing 
that  we  know,  the  clerk  may  be  living,  or,  if  dead,  his  writ- 

ing may  be  well  known.  In  all  probability  it  is  well  known. 
I  have  often  seen  bank  books  given  in  evidence,  but  never 
without  the  entries  being  verified  by  the  oath  of  the  clerk 
who  made  them,  unless  such  proof  was  dispensed  with  by 
the  adverse  party.  I  am  therefore  of  opinion,  that  for  want 

of  such  proof,  the  bank  book  of  James  Craig  was  not  evi- 
dence. Neither  do  I  think  the  check  was  evidence,  because 

there  was  not  sufficient  proof  that  Patton  received  the  money 

from  the  bank.  James  Ash's  testimony  was  general ;  that 
Patton  got  the  money,  and  that  he  could  not  have  received  it 

without  Craig's  check  ;  but  he  did  not  pretend  to  say,  that 
within  his  own  knowledge,  the  check  was  paid  to  Patton,  or 
that  it  was  paid  to  any  body.  He  found  it,  cancelled,  among 

Craig's  papers,  and  therefore  presumed  it  was  paid.  But, 
with  the  bank  book,  the  check  would  have  been  evidence,  be- 

cause it  would  then  have  appeared,  that  the  cheek  was  paid 
by  the  bank,  and  connected  with  the  other  circumstances 

proved  by  Ash,  it  should  have  gone  to  the  jury,  who  might 
well  have  inferred  that  the  payment  was  to  Patton. 

The  5,  6,  and  7th,  exceptions  depend  on  one  principle  and 

may  be  considered  together.  The  Plaintiffs  offered  in  evi- 
dence, the  record  of  a  judgment  in  the  Supreme  Court,  the 

llth  December ,  1797,  for  James  Seagrave  against  John 
Patton ,  James  Craig,  and  three  other  persons,  for  the  sum 
of  4026  dollars,  87!  cents,  and  also  offered  to  prove  that 

Craig  paid  Patton's  proportion  of  this  judgment.  They  also 
offered  in  evidence,  a  note  for  350  pounds,  from  Patton  and 

to  a  certain  John  Wright  Stanly,  and  offered  to  prove 
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that  Craig  paid  Patton's  half  of  this  note.     The  evidence      1821. 
was  admitted,  although  the  defendants  objected  to  it,  alleg-  _ 
ing  that  their  payments  were  in  the  course  of  partnership    PATTON'S 

transactions,  and  therefore  could  not  be  recoverable  in  the  •*»»jitert«i 
present  action,  or  in  any  other,  than  an  action  of  account  ren-        ASH 
i  V  i     i  i  .       and  another 
der.  Had  it  clearly  appeared,  that  unsettled  partnership  who  survived 
transactions  were  involved  in  these  payments,  the  objection 

might  have  been  good.  But  it  did  not  clearly  appear  so^ 
and  whether  or  no  it  was  a  partnership  transaction,  the  jury 
might  judge.  It  is  not  to  be  supposed,  that  the  defendants 
were  injured  by  the  admission  of  this  evidence,  because  the 

Court  gave  it  in  positive  charge  to  the  jury,  that  if  the  pay- 
ments related  to  a  partnership  account,  the  plaintiffs  could 

not  recover  on  them,  in  this  action,  unless  the  partnership 
accounts  had  been  previously  settled,  or  Patton  had  made  an 

express  promise  to  pay.  Thus  qualified,  I  perceive  no  error 
in  the  admission  of  the  evidence. 

The  8th  exception,  was  to  the  admission  of  a  number 
of  letters  from  Patton  to  Craig,  and  to  Ash,  all  admitted  to  be 
the  hand  writing  of  Patton,  and  the  copy  of  a  letter  from  Ash 
to  Patton.  These  letters  were  offered  all  together,  and  the 
defendant  objected  to  all  and  each  of  them.  There  is  not  a 
particle  of  doubt  on  this  exception.  The  letters  of  Patton 

were  clearly  evidence,  and  the  copy  of  Ash's  letter,  as  clearly 
not  evidence.  For  although  Ash  proved,  that  it  was  a  true 
copy  of  the  original,  which  was  directed  to  John  Patton,  and 
put  into  the  post  office,  yet  it  is  against  principle,  to  admit  the 
copy  of  any  private  paper,  without  accounting  for  the  non 
production  of  the  original.  A  copy,  in  its  nature,  is  less  satis- 

factory evidence  than  the  original.  And  when  the  original 
is  in  the  hands  of  the  adverse  party,  notice  should  be  given  to 
him  to  produce  it.  In  this  case  notice  was  not  given,  and 
therefore  the  copy  was  not  evidence. 

The  last  exception  is  to  the  charge  of  the  Court,  on  the 
subject  of  the  Act  of  Limitations.  The  transactions  on  which 

the  plaintiffs'  claim  was  founded,  took  place  more  than  six 
years  before  the  commencement  of  the  action.  To  take 
the  case  out  of  the  Act,  the  plaintiffs  relied  on  several  letters 
of  Mr.  Patton,  but  more  particularly  on  one  to  James  Ash, 
dated  the  16th  of  November,  1802.  And  the  opinion  of  the 

Court  was  expressly  asked,  by  the  defendants'  counsel  on 
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1821.      this  point.      1  he  Court's  answer  to  this  question,  (the  fifth 
question  proposed  by  the  defendants'  counsel,)  which  is  to 

PATTON'S     be  considered  as  part  of  the  charge,  is  in  the  following  terms. 
administrators .»  yo  take  the  case  out  of  the  Statute  of  Limitations,  there  must v. 

ASH        be  an  acknowledgment  of  a  subsisting  debt,   or   a  promise 
^ho survived  to  Pa>i  within  six  years  before  the  action  brought,  and  the 

TTBOCT     acknowledgment  and    promise  to  pay    must  have  a  direct administrators 

of  CRAIG,  reference  to  the  demand  now  made  by  the  plaintiffs,  which 

fact  the  jury  must  determine  from  the  evidence  in  this  cause." 
The  defendants*  objection  to  this  opinion,  is,  u  that  Pulton's 
letter  did  not  refer  with  certainty  to  the  account,  which  is 

the  subject  of  this  suit ;  and  the  Judge  should  have  told  the 

jury,  that  unless  the  letter  did  so  refer,  it  could  have  no  ef- 
fect on  the  Statute  of  Limitations,  or  rather  he  should  have 

told  them,  that  this  letter  had  no  effect  on  the  Statute." 
Let  us  examine  this  letter  then,  and  see  what  force  there 

is  in  the  objection.  It  appears,  from  the  letter,  that  Patton 

had  received  from  Ash,  a  copy  of  Craig's  account  against 
him  ;  and  also  that  he  had  made  out  from  his  own  books,  his 
own  account  against  Craig,  but  had  lost  them  both.  He 

therefore  requests  Ash  to  have  another  copy  of  Craig's  ac- 
count made  out  and  sent  to  him,  and  informs  him,  that  as  soon 

as  he  has  received  his  books,  which  he  expected  to  do  soon, 

(they  were  then  at  Harrisburg,  on  the  way  from  Philadel- 

phia to  Patton's  house  in  Centre  county,)  he  would  have  his 
own  account  made  out  again  ;  the  letter  concludes  with  say- 

ing, "I  will  write  you  again  some  time  hence,  and  inform  you 
when  I  will  again  return  to  the  city,  and  put  a  close  to  this 

affair  in  the  best  manner  I  can.'* 
Now,  we  see  that  in  this  letter,  Patton  expressly  acknow- 

ledged an  unsettled  account  with  Craig's  estate,  and  an  in- 
tention to  close  it.  By  closing  it,  I  understand  paying  it,  if 

the  balance  should  be  against  him.  It  would  have  been 
most  extraordinary  indeed,  if  the  Court  had  directed  the  jury 
that  this  letter  could  have  no  effect  on  the  Statute  of  Li  mi  tations . 

If  the  Judge  had  passed  any  opinion  upon  it,  he  might  truly 
have  said,  that  it  was  quite  sufficient,  to  authorise  the  jury 
to  presume  a  new  promise  within  six  years,  unless  they  were 
satisfied,  that  it  had  no  reference  to  the  affairs,  on  which  the 

action  is  founded.  But  it  ought  not  to  have  been  taken  from 
the  jury  entirely,  because  there  was  a  reference  to  accounts, 
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of  which  the  jury,  and  they  only  had  a  right  to  judge.     In      1821. 

my  opinion,  therefore,  the  charge  was  on  this  point,  more  fa-  Sunb' vourable  to  the  defendants  than  their  case  deserved  ;  but  of    pATTo.s's 

that,  they  have  no  right  to  complain.  
administrators 

On  the  whole,  I  am  of  opinion  that  the  judgment  should  be        ASH 
...  and  another 

reversed,  and  a  new  trial  ordered.  who  survived 

administrators 
DUNCAN  J.  gave  no  opinion,  having  been  counsel  for  the 

plaintiff  in  error. 
'     -     *  ̂   V  •   "  •    -  ' 

Judgment  reversed  and  a  venire  facias 
de  novo  awarded. 

MILLER  and  others  against  SHAW. 

IN  ERROR.  june. 

ERROR  to  the  Court  of  Common  Pleas  of  LucominF    A  person, °  who,  without 

county,    in   an   ejectment  brought  by  Henry  Miller,  James  title  or  colour 
Ash,  Andrew  Garrigues  and  David  Watts,  Esq.  against  John 
Shaw.  land' 

has  been  sur- 

veyed and  pa- _.  -  .     tented  to  ano- 
The  plaintiffs  in  error,  who  were  also  plaintiffs  below  in  ther,  acquires 

this  ejectment,  gave  in  evidence  a  warrant  for  300  acres  of*h"^t'u"J'ofC 
land,  to  Samuel  Nichols,  another  for  the  same  quantity  tolim'tations>by 
William  Nichols,  and  another  to  Francis  Nichols,  for  th  e  years'  posses- 

same  quantity,  all  dated  in  May,  1789;  on  which  adjoining  m°unc'h°^ht°so 
surveys  were  made  in  May,  179O,  and  returned  in  March^  actually  cuiti- 

vutcs  OF  in~ 1793.     To  these  surveys,  the  plaintiffs  deduced  a  regular  doses. 

title,  by  sundry  conveyances,  down  to  themselves.  .  Entering  on •  *  .  land  atid  ma- king a  survey, 

if  done  animo  clamandi,  may  amount  to  entry  and  claim  ;  but  if  the  intent  be  doubtful,  the  ques- 
tion, whether  it  is  an  entry  and  claim,  is  for  the  jury. 

So  also  the  jury  are  to  decide  on  doubtful  conversations,  how  far  they  amount  to  a  recognition  of 
title. 

A  mere  levy  by  the  Sheriff  and  sale  of  1000  acres,  without  mentioning  the  party's  name,  or  that 
the  land  was  in  his  possession,  and  without  entry  by  the  Sheriff,  are  not  sufficient  to  establish  an 
entry  on  such  party,  by  a  person  claiming  under  such  Sheriffs  sale. 
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1821.          The  defendant  shewed  no  title,  but  proved  that  he  entered 
on  part  of  the  land  included  in  the  survey  of  William  Nic- 

MILLKK     hols,  about  the  year  1792,  and  resided  there  ever  since,  ex- 

id  others    temiing  his  cultivation  and  improvements  from  time  to  time. 
SHAW.       More  than  twenty  one  years  had  elapsed  from  the  time  of  the 

defendant's  entry,  to  the  commencement  of  this  suit ;  in  conse- 
quence of  which,  he  contended  that  he  had  good  title  to  400 

acres  of  land,  by  virtue  of  his  improvement  and  the  Act  of 
Limitations. 

Inanswer  to  the  Act  of  Limitations,  the  plaintiffs  relied  on 

an  entry  made  on  the  land,  in  the  year  18O6,  by  Henry  Don- 
nel, a  surveyor,  for  the  purpose  of  running  the  lines  of  the 

original  survey,  and  an  actual  running  of  those  lines,  and  a 
conversation  between  Donnel  and  the  defendant,  in  which 

the  defendant  expressed  an  intention  to  go  to  the  plaintiffs, 

and  purchase  of  them,  if  they  had  title.  But  it  did  not  ap- 
pear by  what  authority,  or  at  whose  request  Donnel  entered 

and  made  the  survey ;  nor  whether  there  was  an  intent,  to 

enter  in  order  to  interrupt  the  defendant's  possession.  They 
also  relied  on  a  levy  and  sale  of  the  land,  included  in  the 

three  surveys  before  mentioned,  by  the  Sheriff,  by  virtue  of 
an  execution,  issued  on  a  judgment  for  James  and  William 
Miller  against  Alexander  Scott,  about  the  year  1802,  under 
which  levy  and  sale  the  plaintiffs  made  title.  The  levy  re- 

turned purported  to  be  on  1000  acres  of  land,  in  Nippenose 
valley,  adjoining  Jonathan  Walker.  The  plaintiffs  further 
contended,  that  the  defendant  could  hold  no  more  land  by 
the  Act  of  Limitations,  than  had  been  included  within  his 

fence  for  twenty -one  years,  before  the  commencement  of 
this  action. 

The  President  of  the  Court  of  Common  Pleas  in  his 

charge  to  the  jury,  left  it  to  them  to  decide  "whether  the 
acts  of  Henry  Donnel,  in  making  a  survey,  were  authorised 

by  any  of  the  plaintiffs,  and  if  they  were,  whether  they 

amounted  to  an  entry  and  claim."  He  also  left  it  to  the  jury 
to  determine,  "whether  the  levy  and  sale  by  the  Sheriff, 

would  amount  to  an  entry  and  claim."  And  with  respect  to 
the  defendant's  possession,  the  President  charged,  "  that  if 
the  jury  believed,  that  the  defendant  entered  upon  the  land 
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with  a  bona  Jide  intention  of  making  an  improvement,  by      1821. 

which  he  could  obtain  a  right  of  pre-emption  from  the  Com-  Sltnbu< 
mon wealth  for  3  or  40O  acres  of  land,  and  made  his  improve-      MILLEK 

ments  under  that  belief,  it  was  the  Court's  opinion  that  would    an<1  °thers 
constitute  an  adverse  possession."  SHAW. 

The  plaintiffs  excepted  to  this  charge,  and  the  jury  found 
a  verdict  for  the  defendant. 

Hepburn  and  Greenough   for  the  plaintiffs  in  error   now 
contended, 

1.  That  making  a  survey  on  the  land,  and  the  levy  and 

sale  by  the  Sheriff,  amounted  to  an  entry  and  claim,  and  ci- 
ted 3  Bl.  Com.  17 5. 

2.  It  was  the  duty  of  the  Court  to  charge  the  jury,  as  to 
the  legal  effect  of  the  evidence,  though  not  asked.     They 
left  it  to  the  jury  to  decide  whether  the  acts  and  words  of 
Donnel  amounted  to  an  entry  :  but  this  was  matter  of  law, 
and  should  not  have  been  left  to  the  jury. 

3.  The  Court  erred  in  instructing  the  jury,  that  a  settle- 
ment or  improvement,  which  would  entitle  the  defendant  to 

3  or  4CO  acres,  was  such  adverse  possession,  as  would  bar  the 
recovery  of  the  plaintiffs.     There  can  be  no  settlement  upon 
any  but  vacant  land.     One  who  enters  upon  land  which  has 
been  appropriated,  is  a  trespasser,  and  he  can  hold  under  the 
Act  of  Limitations  no  farther  than  his  trespass  has  extended. 
He  can  have  no  constructive  possession.     He  can  possess 
only  what  he  actually  occupies  :  the  possession  of  all  beyond 
that  remains,  in  the  legal  owner,  on  whom  it  is  cast  by  the  law. 
To  divest  this,  and  enable  the  Act  of  Limitations  to  operate, 

the  possession  of  an  intruder  must  be  adverse  :  and  it  is  only 
adverse  so  far  as  it  actually  extends.     The  consequences  of 
an  opposite  doctrine  would  be  highly  mischievous.     Suppose 
an  intruder  enters   on  100O  acres,    surveyed   on  a  lottery 
warrant,  or  on  a  5000  acre  tract,  surveyed  under  a  special 
warrant,   and  should  claim  the  whole,  would  that  give  title 
to  the  whole,  under  the  Act  of  Limitations,  when  perhaps 

not  more  than  50  acres  were  actually  occupied  by  the  intru- 
der ?     The  principle  that  there  must  be  an  actual  occupancy 

to  constitute  a  defence  under  the  Act  of  Limitations,  and 

that  the  party  can  go  no  further,  is  established  by  a  variety 
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of  cases  Brandt  v.  Ogden,  1  Johns.  158.  Kincard  v.  Scott, 

12  Johns.  368.  2  Johns.  230,  cited  2  Sm.  Laws,  307.  2  £ai/. 

491.  Johnston  v.  Irwin,  3  •Srrg".  fc?  Rawle,  S9l.  //cr//  v. 

p07vent  4  jr  r^.  fc?  Rawle,  455.  Pott's  Lessee  v.  Gilbert,  Circ. 
Co.  U.  S.  Philadelphia,  April,  1818,  3  Jo/ins.  Pas.  124,  125. 

Cluggage  v.  Duncan's  Lessee,  1  .Serg1-.  &  Rawle,  113. 

Burnside  and  //a//,  contra. 

1.  The  running  round  the  land  by  Donnel  was  not  an  en- 
try which  could  affect  the  possession  of  the  defendant.     Nor 

was  it  affected  by  the  defendant's  saying  that  if  the  plaintiffs 
had  good  title,  he  would  purchase  of  them  ;  because  he  was 

afterwards  satisfied  that  they  had  no  title,  having  never  had 

a  survey. 

2.  The  evidence  did  not  prove  that  an  entry  was  ever  made 

for  the  purpose  of  taking  possession.     It  was  fairly  left  to  the 

jury  as  a  question  of  fact.     Sending  a  surveyor  to  explore 
the  land  is  not  an  authority  to   enter.     If  the    Judge  had 

charged  on  the  law,  it  ought  to  have  been  against  the  plain- 

tiffs.    As  to  the  Sheriff's  sale,  it  was  of  100O  acres  adjoining 
Jonathan  Walker:  that  can  have  no  effect  on  the  defendant's 

possession. 
3.  This  is  the  main  question  :  and  it  is  a  point  which  never 

has  been  decided  in  Pennsylvania.     In  the  case  of  Hall  v. 

Powell,  this  Court  abstained  from  deciding  it.     Johnston  v. 

Irwin  was  a  different  case.   We  contend  that  the  law  is,  that 

if  one  without  title  enter  on  a  40O  acre  tract,  and  hold  pos- 

session of  part  for  twenty-one  years,  his  possession  extends 
to  the  whole  tract.     The  object  of  a  man  who  settles  in  the 

woods,  is  to  acquire  a  tract  of  land,  a  farm,  which  shall  con- 

tain both  cleared  and  wood  land.    He  may  hold  by  construc- 
tive possession  all  that  he  has  ascertained,  either  by  marked 

lines,  or  by  declaring  that  he  claims  up  to  some  known  object, 

such  as  a  mountain,  a  stream  of  water,  or  up  to  the  bounds 

of  the  surveyed  tract,  on  which  he  entered.     But  he  is  not 

in  constructive  possession  of  all  the  lands  within  the  lines  of 

the  surveyed  tract,  on  which  he  entered,  unless  he  claims  the 

whole.     There  is  a  difference  between  a  constructive  pos- 
session, which  it  is  admitted  is  in  the  owner  of  a  survey  by 

act  of  law,   and  an  actual  possession  by  the  owner  or  his 
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tenants.     In  the  former  case,  an  intruder  shall  be  deemed  to      1821. 

be  in  possession,  not  only  of  what  he  actually  holds,  but  o 
what  he  claims.  But  in  the  latter,  his  possession  shall  not  be  MILLER 

carried  by  construction  beyond  its  actual  limits.  As  to  the  and  otf»ers. 
eases  that  have  occurred  in  New  York,  their  situation  may 
render  a  peculiar  law  requisite.  There  they  have  no  such 

thing  as  a  title  by  settlement  or  improvement.  In  the  pre- 
sent case  the  defendant  had  run  round  the  land,  and  marked 

his  boundaries  ten  or  twelve  years  before  this  ejectment. 
They  referred  to  Pederick  v.  Searle,  5  Serg.  &?  £azvle,236,  and 
a  decision  by  President  HUSTON,  at  Huntingdon,  in  January, 
1820,  in  Bradford  and  others  v.  Lane  and  others,  that  if  one 
enter  upon  a  tract  surveyed  for  another,  and  claim  the  whole 

for  twenty-one  years,  it  is  sufficient  to  protect  him  for  the 
whole  under  the  Act  of  Limitations,  :  and  that  in  such  case 

it  is  not  necessary  to  make  a  new  survey  or  designation  by 
marked  lines. 

In  reply  it  was  observed,  that  as  the  defendant  did  not  de- 
signate his  claim  by  marked  lines  twenty  one  years  before 

suit  brought,  there  is  no  decision  to  support  his  claim. 

TILGHMAN,  C.  J.  [After  stating  the  points.]  —  The  opi- 
nions of  the  Court  of  Common  Pleas  on  these  three  points, 

are  complained  of  by  the  plaintiffs.  They  are,  therefore,  to 
be  considered  by  this  Court. 

1.  The  plaintiffs  say  that  the  effect  of  DonnePs  acts  and 
conversations  with  the  defendant  was  matter  of  law,  and 

ought  not  to  have  been  left  to  the  jury.  But  I  do  not  see 
how  the  Court  could  have  decided  it.  The  facts  were 

not  sufficiently  clear.  It  did  not  appear  by  what  authority, 
or  at  whose  request,  Donnel  entered  and  made  the  survey 
—nor,  whether  there  was  an  intent  to  enter,  in  order  to  in- 

terrupt the  defendant's  possession.  It  was  decided,  in  Ford 
v.  Lord  Grey,  6  Mod.  44,  that  it  was  necessary  to  prove  the 
entry  to  have  been  made  animo  clamandi.  Whether  it  was 

so  made  in  the  present  case,  or  whether  Donnel  was  autho- 
rised by  the  plaintiffs  to  make  it,  was  by  no  means  certain. 

The  Court  could  not  take  on  itself  to  decide  a  doubtful  fact  ; 

of  necessity  therefore,  it  was  left  to  the  jury.  The  same  ob- 
servations will  apply  to  the  conversations  between  Donnel 
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1821.      and  the   defendant.     There  was  no  express  recognition  of 

_  the  plaintiffs'  title.     The  defendant  talked  of  going  to  the 
MILLKH     plaintiffs  or  some  of  them,  and  purchasing,  if  they  had  good 

and  othen.    tjtie>     There  was  no  fact  clearly  proved,  from  which  the 
SHAW       Court  could  deduce  the  law. 

2.  As  to  the  levy  and  sale  by  the  Sheriff",  the  plaintiffs 
have  no  reason  to  complain  of  their  being  submitted  to  the 
jury.     From  any  thing  that  appears  on  the  record,  that  point 
ought  to  have  been  decided  against  the  plaintiffs.     It  does 
not  appear  that  the  Sheriff  ever  entered.     He  returned,  that 

he  had  levied  "on  100O  acres  of  land  in  Nippenose  valley, 

adjoining  Jonathan  Walker"     No  mention  is  made  of  the 

defendant,  nor  is  the  land  described  by  the  Sheriff*,  as  being 
in  possession  «f  the  defendant,  or  having  been  improved  by 
him.     It  would  be  too  much,  to  construe  such  a  proceeding 
to  be  an  entry,  sufficient  to  interrupt  the  course  of  the  Act  of 
Limitations. 

3.  The  third  point  is  of  great  importance,  but  it  is  not 
new.     If  I  am  not  mistaken,  it  has  occurred,  and  been  de- 

cided in  this  Court,  in  the  Courts  of  several  other  States,  and 

in  the  Supreme  Court  of  the  United  States..    The  law  of  pos- 
session is  not  quite  the  same  in  countries  long  settled  and 

thickly  inhabited,  and  in  those  where  lands  in  a  state  of  nature 
are  purchased  of  the  Government,  very  often,  with  a  view  of 
retaining  them  in  an  uncultivated  state,  until  they  can  be 

vended  to  advantage,  or  where  the  original  purchaser,  al- 
though he  wishes   to   sell,  may  not  find  an  opportunity  for 

many  years.     This   is   the  case  with  what  are  called  our 
Back-lands.     The  original  purchaser  pays  his  money  to  the 
Government,  has  his  land  ascertained  by  survey,  and  pays 
taxes  on  it.     With  regard  to  such  lands,  it  has  been  found 
expedient,  to  establish  it  as  a  principle,  that  the  owner  is  in 
actual  possession,  although  neither  he,  nor  any  one  under 
him,  be   actually  residing  on  the  land.     In  this  situation 
stood  the  person  under  whom  the  plaintiffs   derive  title,  at 
the  time  the  defendant  entered  and  began  his  improvement. 
The  defendant  entered  without  title,  or  even  colour  of  title  ; 
how  then  could  he  take  away  from  the  plaintiff,  the  possession 
of  any  more  than  he  actually  cultivated,  or  inclosed  ?  If  he 
took  more,  how  much  was  it,  and  what  was  its  limits  ?  There 

is  no  ground  for  a  constructive  possession  beyond  the  bounds 
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of  the  defendant's  inclosure.  He  had  no  pretence,  or  colour  1821. 
of  title,  to  the  whole  tract  surveyed  for  William  Nichols. 

he  had  claimed  that  identical  tract,  by  title  either  of  descent 

or  purchase,  (although  his  title  turned  out  bad,)  and  had  en- 
tered  on  part  of  it,  in  assertion  of  his  claim,  neither  the  plain-  SHAW 
tiffs  nor  any  othtfr  person  under  them  being  on  the  land,  the 
case  would  have  been  very  different.  But  he  made  no  such 

claim.  He  set  himself  down  as  a  settler,  although  he  was 

in  truth  a  trespasser,  and  nothing  more.  For^  there  is  no 
law  or  custom  of  this  State,  authorising  a  settlement  on  land 

which  has  been  appropriated  by  survey.  But,  it  is  com- 

plained of,  as  a  very  hard  thing,  that  a  man  who  expends  his 
time  and  labour  on  a  tract  of  woodland,  should  be  confined 

to  the  limits  of  his  inclosure  —  nay,  that  even  within  these 
limits,  he  should  be  unable  to  acquire  title,  by  less  than 

twenty-one  years  possession.  This  is  looking  only  on  one 
side  of  the  question.  Is  it  not  also  hard,  that  a  man  who 

has  bought  and  paid  for  his  land,  should  be  deprived  of  it 

without  consideration  ?  If  the  settler  knows  of  the  prior  ap- 
propriation, he  acts  dishonestly,  in  attempting  to  acquire 

title  by  the  Act  of  Limitations.  If  he  is  ignorant  of  it,  he 

is  unfortunate,  but  his  misfortune  is  "owing  to  his  own  negli- 
gence —  for,  with  proper  diligence,  he  might  have  known  it. 

Still,  I  have  strong  feelings  for  persons  in  that  situation. 

The  hardship  of  their  case,  is  entitled  to  great  consideration 
from  the  owner  of  the  land,  but  must  not  be  suffered  to  shake 

the  principles  of  the  law.  Another  reason,  why  a  settler 

should  not  gain  possession  by  construction^  beyond  the 

bounds  of  his  inclosure,  is,  that  he  is  under  no  obligation  to 

take  any  definite  quantity,  nor  to  lay  out  his  land  in  any  par- 

ticular shape.  In  the  present  case,  for  instance,  the  defen- 
dant seated  himself  on  the  tract  surveyed  for  William  Nichols. 

But  there  were  two  other  tracts  adjoining,  (in  all,  1OOO  acres.) 

Now  in  what  direction,  was  the  defendant's  possession  to 
diverge  from  the  point  where  he  erected  his  first  cabin  and 
commenced  his  cultivation?  And  as  he  proceeded  in  his 

cultivation,  what  notice  had  the  plaintiffs  of  the  shape  in 

which  he  intended  to  lay  out  his  land,  or  of  the  quantity  he 

intended  to  take  ?  Instead  of  taking  the  whole  of  William 

Nichols's  tract,  he  might  have  taken  part  of  that,  and  part  of 
one  of  the  others.  The  more  the  matter  is  considered,  the 
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more  are  we  convinced  of  the  difficulties  attending  this  con" 
structive  possession  contended  for  by  the  defendant.  These 
difficulties  have  induced  Courts  of  Justice  to  reject  it  as 

unjust  and  inexpedient,  as  I  shall  proceed  to  shew.  In  Clug- 

gage  (in  error)  v.  Duncan's  Lessee,  1  Serg.  &?  Rawle,  111, 
this  Court  affirmed  the  opinion  of  the  Court  of  Common 
Pleas  of  Huntingdon  county,  that  the  Act  of  Limitations 

was  a  bar,  as  to  all  land  within  the  defendant's  inclosure,  and 
no  more.  In  Burns  (in  error)  v.  Swift,  1  Serg.  &?  Rawle, 
436,  this  Court  was  of  opinion,  "  that  the  law  threw  upon 
the  plaintiff,  the  possession  of  all  the  land  within  the  bounds 
of  his  survey,  and  when  the  defendant  who  claimed  under  an 
application  founded  on  an  improvement  subsequent  to  the 

plaintiff's  survey,  entered  and  took  possession  of  part,  and 
inclosed  it,  the  possession  of  the  part  inclosed  was  completely 
adverse  and  exclusive,  so  that  the  plaintiff  had  no  pretence 
to  say  it  remained  in  him.  But  as  to  the  other  part,  the 
plaintiff  was  not  ousted  of  his  possession,  and  having  the  better 
right,  the  possession  should  remain  in  him  although  claimed 

by  the  defendant."  In  this  case  of  Burns  v.  Swift,  the 
opinion  of  the  Court  was  delivered  by  me,  and  assented  to 

by  the  late  Judge  YEATES  who  was  present ;  and  it  is  of  im- 
portance to  observe,  that  in  that  opinion  I  mentioned,  that  I 

understood,  C.  J.  M*KEAN  and  Judge  YEATES  had  recog- 
nised the  same  principle  in  decisions  at  Nisi  Prius.  That 

the  possession  of  a  person  who  enters  without  title,  shall  not 
be  extended  by  construction  beyond  the  limits  of  his  fences, 
was  laid  down  by  Judge  DUNCAN,  who  delivered  the  opinion 

of  this  Court,  in  Hallv.  Powell,  (Chamber -sburg,  Sept.  Term, 
1818,)  and  by  Judge  WASHINGTON,  who  delivered  the  opi- 

nion of  the  Circuit  Court  of  the  United  States  at  Philadel- 

phia, April  Term,  1818,  in  the  case  of  Potts' 's  Lessee  v.  Gil- 
bert. When  we  go  out  of  our  own  State,  we  shall  find  the 

same  principle  supported  by  Courts  of  the  highest  reputation 
and  authority.  In  Brandt  v.  Ogden,  (Supreme  Court  of 
New  York,  I  Johns.  158,)  it  is  said,  that  in  order  to  bar  the 

plaintiff's  recovery,  by  the  Statute  of  Limitations,  the  defen- 

dant's possession  must  be  4<  marked  by  definite  boundaries." 
In  Jackson  ex.  dem.  Hardenberg  and  wife  v.  Schoonmaker, 

(•2  Johns.  230,)  the  opinion  of  the  Court  was  delivered  by 
C.  J.  KENT,  as  follows  : — *«  There  must  be  a  real  and  sub- 
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stantial  inclosure,  an  actual  occupancy,  or  possessio  pedis,      1821. 

which  is  definite,  positive  and  notorious,  to  constitute  an  ad-  Sun!mry- 
verse  possession,  when  that  is  the  only  defence,  and  to  coun-      MILLER 

tervail  a  legal  title."     And  to  the  same  effect  was  the  opinion    and  other3 
of  the  General  Court  of  Maryland  in  the  case  of  Ringgold's      SHAW. 
Lessee  v.  Cheney,  (4  Half's  Law  Journ.  128.)     In  David- 

sons' Lesseee  v.  Baker,  in  the  Court  of  Appeals  of  Maryland^ 
(3  Harr.  &  M' Henry,  621,)  it  was  declared  by  the  Court, 
that  '«  where  one  claims  by  possession  alone,  without  shew- 

ing any  title,  he  must  shew  an  exclusive  adverse  possession 
by  inclosure,  and  his  claim  cannot  extend  beyond  his  inch- 

sure."     In  Barr  v.  Gratz,  (4  Wheat.  223,)  it  was  held  for 
law  by  the  Supreme  Court  of  the  United  States,  that  a  patent 
granted  for  vacant  land  by  the  State  of  Kentucky,  vested  the 

patentee  by  operation  of  law,  with  a  constructive,  actual  sei- 
sin, of  the  whole  land  contained  within  the  patent ;  and  that 

a  disseisor  who  enters  without  title,  is  limited  to  the  bounds 

of  his  actual  occupancy.     From  the  reason  of  the  thing  there- 
fore, strengthened  by  the  force  of  these  concurring  authori- 

ties, I  am  of  opinion,  that  the  charge  of  the  President  of  the 
Court  of  Common  Pleas,  was  erroneous  on  the  third  point, 
and  the  judgment  should  be  reversed. 

GIBSON,  J. — It  is  a  well  established  principle,  both  in  Eng- 
land and  in  our  sister  States,  that  there  can  be  no  constructive 

possession  in  favour  of  a  wrongdoer ;  and  that  a  defendant 
setting  up  the  Statute  of  Limitations,  shall  hold  no  more  by  it, 
than  what  he  has  had  in  actual  occupancy.  In  this  State,  a 
notion,  derived  from  the  peculiar  nature  of  our  improvement 
title,  seems  to  have  been  entertained,  that  a  wrongdoer  en- 

tering on  unseated  land,  may  acquire  a  constructive  posses- 
sion of  whatever  he  could  hold  as  an  improver,  if  the  land 

were  actually  vacant,  and,  for  that  purpose,  avail  'himself  of 
the  survey  of  the  owner,  or  establish  a  boundary  of  his  own ; 

and  that  he  shall,  in  either  case,  be  considered  in  the  con- 
structive possession  of  all  the  land  thus  included.  What  rea- 

son or  justice  is  there  in  this?  I  grant,  that  as  against  a 
third  person,  the  occupant  of  land,  seated  on  a  part  of  it, 
clearing,  plowing  and  sowing  other  parts,  and  exercising  acts 
of  ownership  over  the  rest,  like  other  men  in  similar  circum- 

stances, shall  be  taken  to  be  in  possession  of  the  whole  tract, 
VOL.  VII.— T 
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1821.  as  well  the  wood  land,  as  what  is  cleared  and  fenced  ;  and 
this,  so  far  as  to  afford  him  the  benefit  of  protection,  under 

the  statutes  of  forcible  entry,  even  against  the  owner:  be- 
and  others  cause,  as  the  title  cannot  be  enquired  into  in  a  proceeding  on 
SHAW.  those  statutes,  the  owner  having  entered  by  force,  must  be 

treated  as  a  trespasser,  and  the  prosecutor  as  having  been 

rightfully  in  possession.  But  the  principle  is,  in  no  wise,  ap- 
plicable to  a  case  where  the  occupant  defends  himself  avow- 

edly and  exclusively,  on  the  ground  of  his  own  wrong  ;  for 

constructive  possession  is  an  incident  of  ownership,  and  re- 
sults only  from  title.  The  opposite  notion  has,  as  I  have 

said,  arisen  from  a  fanciful  application  of  the  doctrine  of  im- 
provement rights,  to  a  possession  begun  and  continued  in  in- 

jury and  wrong;  but  with  what  shew  of  reason  will  readily 
be  seen.  From  an  early  period,  an  improvement  on  the  land 

has,  by  the  custom  of  the  land  office,  been  a  means  of  acquir- 
ing title  from  the  State  ;  and  was,  at  one  time  actually  pre- 

scribed by  positive  law,  as  a  condition  precedent  to  every 
grant.  It  was  thought  good  policy  to  hold  out  the  public 
lands  for  sale,  on  terms  that  enabled  any  one  who  chose  to 

enter  and  improve,  to  acquire  a  right  of  preemption  to  a  de- 
finite quantity,  which,  as  soon  as  it  was  ascertained  by  a  sur- 
vey, became  the  property,  and  was  considered  to  be  in  the 

rightful  possession  of  the  improver,  who  having  closed  with 
the  terms  of  the  State,  and  thus  come  in  under  an  implied 

contract  of  sale,  acquired  an  interest  attended  with  all  the  in- 
cidents of  property.  But  this  was  peculiar  to  the  lands  of 

the  State.  What  right  has  an  intruder  to  enter  on  my  land, 
which  is  not  up  for  sale  on  any  terms,  and  insist  that  his  tres- 

pass shall  impart  to  it,  qualities  which  result  only  from  the 
inception  of  a  title  under  an  implied  contract  ?  If  he  cannot 
acquire  a  direct  right  to  the  land  by  his  improvement,  how 
can  he,  for  any  purpose,  assume  the  character  of  an  improver, 
and,  by  qualities  peculiar  to  it,  affect  my  title  through  the 
Statute  of  Limitations.  The  truth  is,  that  the  statute  was 

never  intended  as  a  means  of  acquiring  title,  or  as  an  en- 
couragement to  people  to  enter  on  each  others  land  with  a 

view  to  hold  it  ;  bat  to  compel  them  to  decide  their  contro- 
versies while  transactions  are  recent  and  the  evidence  of 

them  is  attainable  :  and  there  its  operation  in  protecting  a 
possession  under  a  bad  title,  or  no  title  at  all,  is  but  a  conse- 
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quence  of  the  object  of  its  enactment,  and  not  the  object  itself. 
Why  then  should  a  trespasser  be  so  far  favoured  as  to  ena- 

ble him,  by  construction,  to  extend  his  possession  beyond  the 

immediate  subject  of  the  trespass  ?  Negligence  in  prosecut- 
ing, cannot  be  imputed  to  the  owner,  except  as  to  the  very 

part  withheld  from  him  ;  for  I  do  not  know  that  there  is  such 
a  thing  as  a  constructive  disseisin  in  favour  of  the  disseisor^ 
although  the  disseisee  may  sometimes  elect  to  consider  him- 

self disseised  or  not  at  his  option.  If  the  operation  of  a  tres- 
pass may  be  enlarged  by  construction,  how  far  may  it  ex- 

tend ?  A  number  of  warrants  are  sometimes  laid  together 

by  an  outline  without  running  the  dividing  lines  : — would  an 
intruder  gain  possession  of  all  the  land  included  ;  or  of  how 
much  ?  In  answer  to  this,  I  have  heard  it  said  he  could  ac- 

quire the  possession  of  no  more  than  if  the  land  were  vacant : 

and  thus  we  always  find  the  argument  recurring  to  the  doc- 
trine of  improvement.  What  hardship  is  there  in  refusing 

to  permit  an  intruder  on  appropriated  land,  who  cannot  ac- 
quire a  right  to  the  soil,  to  acquire  the  incidents  of  such  a 

right  ?  It  has  been  said  that  as  the  whole  territory  at  first 
belonged  to  the  State,  which  necessarily  is  the  source  of  all 
title,  and  that  as  there  is  still  a  considerable  portion  of  vacant 
land  which  may  be  acquired  by  improvement,  a  settler  has  a 

right  to  treat  all  land  as  vacant,  while  the  title  of  the  owner- 
is  not  asserted  by  acts  of  ownership,  but  is  suffered  to  remain 
dormant.  I  cannot  see  the  justice  of  that;  the  owner  is 

bound  by  no  moral  obligation  to  use  his  property  in  a  parti- 
cular way,  or  at  all ;  and  as  to  ignorance  of  prior  appropria- 

tion, it  is  only  requisite  to  answer,  that  if  the  evidence  of  sur- 
vey be  notice  to  prevent  a  settler  from  acquiring  title  by  di- 
rect means,  it  ought  to  be  sufficient  to  preclude  him  acquir- 
ing it  indirectly.  If,  when  the  owner  of  an  office  title  has 

done  every  act  which  the  law  deems  to  be  of  sufficient  noto- 
riety to  apprise  subsequent  applicants  or  settlers  chat  the  land 

is  appropriated,  enough  has  still  not  been  done,  the  fault  is 
in  the  law  and  not  in  the  man  ;  and  therefore  a  settler  enter- 

ing, even  by  mistake,  ought  not  to  complain  that  he  who  is 
in  no  default,  is  not  compelled  to  bear  the  whole  loss,  when 

he  himself  might,  by  a  little  more  than  ordinary  circumspec- 
tion, have  avoided  the  loss  altogether.  But  where  the  owner 

resides  on  a  part  of  the  tract,  although  the  danger  of  misap- 

139 
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1821.      prehension  may  be  less,  the  principles  of  law  are  precisely 
the  same.     The  owner  of  unseated  land  has  a  constructive 

M    LKII      possession  which  can  be  divested  only  by  an  actual  possession 
anct  others    inconsistent  with  it,  and  where  the  owner  is  in  actual  posses- V .  • 

SHAW.  sion  of  a  part,  he  has  no  more  than  constructive  possession 

of  the  rest.  Now  the  reason  of  a  rule  universally  establish- 
ed and  acquiesced  in,  that  where  both  parties  live  on  the 

land,  there  is  a  mixed  possession  of  whatever  is  not  exclusive- 
ly occupied  by  either,  which  shall  be  esteemed  that  of  him 

who  has  the  right,  is,  that  such  mixed  possession  is  only  con- 
structive as  it  relates  to  either  party,  and  of  no  higher  grade 

than  that  which  it  would  otherwise  displace.  As,  therefore, 

there  is  the  same  constructive  possession  of  the  part  not  ac- 
tually occupied  by  either  party,  whether  the  owner  reside 

on  a  part  of  the  land  or  not,  his  being  entirely  out  of  actual 
possession  is  a  circumstance  that  can  have  no  operation 
against  him.  The  matter  then  stands  precisely  on  the 
grounds  of  an  interference  of  surveys,  where  it  is  conceded 
the  second  survey  will  not  divest  the  constructive  possession 

gained  by  the  first.  But  it  is  contended  that  where  the  par- 
ty setting  up  the  statute  resides  on  the  portion  of  the  land  in- 

cluded by  the  interfering  lines,  he  shall  be  taken  to  be  in  the 

actual  possession  of  the  whole  of  it.  If,  however,  he  can  ac- 
quire constructive  possession  neither  by  an  adverse  survey, 

nor  by  residence  on  a  part,  I  cannot  discover  how  he  may  ac- 
quire it  by  any  peculiar  operation  of  both  together.  The 

principle  that  there  is  no  constructive  possession  against  the 
owner  is  universal  and  applicable  to  all  cases.  The  very 
point  has  never  before  been  formally  decided  by  this  Court ; 
but  an  opinion  in  favour  of  the  principle  now  established  has, 
more  than  once,  been  intimated. 

On  the  other  hand,  as  there  can  be  no  constructive  pos- 
session in  favour  of  the  trespasser,  his  actual  possession,  can 

be  divested  only  by  an  entry  into  the  part  occupied  by  him  ; 
for  an  entry  into  the  rest  would  be  an  occupancy  of  what  was 

sufficiently  in  the  owner's  possession  before.  Where  indeed 
there  is  no  actual  possession  in  any  one,  but  the  freehold, 

although  of  several  distinct  parcels,  is  by  law  in  him  that  en- 
ters, an  entry  into  parcel,  vests  the  possession  of  the  whole. 

Co.  Lit.  15  b.  But,  where  there  is  an  actual  adverse  posses- 
sion, the  governing  principle  seems  to  be,  that  there  must  be 
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an  entry  into  the  freehold  of  each  several  disseisor ;  as  where      1821. 

the  seisin  acquired  by  ousters  committed  by  a  number  is  se-  ̂  
veral,  and  respectively  confined  to  the  portions  acquired  by     MILLER 

each ;  or  where  there  is  but  one  disseisor  who  lets  a  part  for   and  °thers- 
life,  an  entry  into  parcel  will  not  be  an  entry  into  the  whole ;      SHAW. 
although  in  the  last  case  it  would  be  different  if  the  lease  were 
only  for  years  ;  for  there  would  still  be  but  one  tenant  of  the 
freehold.    Fin.  Entry  B.  pi.  1.6.21.    Co.  Lit.  252  b.  Where, 
therefore,  there  is  an  actual  possession  of  a  part,  a  survey  of 

the  whole  will  not  necessarily  be  an  entry  to  divest  such  pos- 
session ;  because  the  acts  of  ownership  thus  exercised  under 

a  claim  of  right,  may  take  place  on  what  was  in  possession  of 
the  owner  before  ;  but  if  in  making  the  survey  he  necessarily 
passes  over  and  exercises  acts  of  ownership  on  the  smallest 
portion  of  what  is  in  possession  of  the  wrongdoer,  I  have  no 
difficulty  in  saying  it  will  be  a  good  entry  to  avoid  the  Statute 
of  Limitations  as  to  the  whole.     As  to  every  other  part  of  the 
case,  I  fully  concur  with  what  has  already  been  said. 

DUNCAN  J. — This  case  and  several  others,  depending  on  the 
Act  of  Limitations,  have  laid  over,  to  give  the  Court  an  oppor- 

tunity of  conferring  and  giving  a  construction  to  an  Act,  out  of 
which  so  many  important  questions  have  grown.  1  had  been 
consulted  on  this  title,  and  will  avoid  giving  in  opinion  on 
the  merits  of  the  conflicting  claims,  and  confine  myself  to 
one  abstract  question  of  law,  and  consider,  «<  how  far  the  Act 
protects  one  who  has  entered  on  a  tract  of  land  duly  surveyed, 
and  has  resided  within  the  lines  of  the  survey  more  than 

twenty-one  years,  against  the  rightful  owner."  Had  there 
been  a  difference  of  opinion  between  the  Judges  who  have 
just  delivered  the  judgment,  I  would  not  consider  myself  at 
liberty  to  give  an  opinion,  that  would  turn  the  scale  ;  but  as 
they  agree,  and  it  is  very  desirable  that  the  question  should 
be  considered  in  a  full  Court,  I  have  yielded  to  the  wishes 

of  the  Chief  Justice,  and  my  brother  GIBSON,  in  expressing 
my  sentiments. 

While  at  the  bar,  I  have  looked  forward  to  the  time,  when 
this  question  would  become  one  of  great  and  serious  impor- 

tance, and  had  considered  it  with  some  care  ;  and  since,  with 
the  most  anxious  attention.  It  has  been  attempted  to  in- 

volve it  with  the  right  of  settlement.  This  right  rests  on  a 
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solid  foundation,  not  now  to  be  shaken  ;  and  is  to  be  traced 
to  a  very  early  period  of  the  province.  Whatever  may  have 
been  the  moving  consideration  with  the  proprietaries,  it  is 

certain,  that  they  gave  a  preference  to  settlers  on  their  un- 
appropriated lands.  This  usage  grew  into  a  right  of  preemp- 

tion, recognised  by  them,  and  by  their  officers,  and  was  sanc- 

tioned 'by  many  judicial  decisions,  prior  to  the  revolution. 
This  usage  was  well  understood,  and  has  been  defined  by 
positive  law.  But  neither  the  usage,  nor  the  law,  gave  any 
sanction  to  an  entry  into  lands  which  had  before  been  dis- 

posed of.  The  lands  which  were  open  to  settlement,  were 
vacant,  unappropriated  lands.  After  appropriation,  neither 
the  proprietaries,  nor  the  State,  had  power  to  dispose  of  them 
again.  Where  there  had  been  a  previous  disposition,  the 
settler  could  gain  no  right  of  preemption.  No  one  could 
claim  a  preemption  right  to  that,  which  had  already  been 
sold.  The  man  who  has  obtained  a  legal  survey,  has  not 

only  acquired  a  right  to,  but  possession  of,  all  the  lands  with- 
in his  survey ;  for  it  is  a  principle  of  the  common  law,  that 

the  possession  and  the  right  go  together.  The  owner  is  ne- 
ver deemed  out  of  possession,  until  another  has  obtained  an 

adverse  possession,  where  the  possession  is  vacant.  Trespass, 
which  is  a  possessory  action,  will  lie  against  a  wrong  doer ; 
it  is  the  close  of  him  who  has  the  right,  Chitt.  Plead.  74. 

This  principle  of  the  common  law  prevails  in  all  the  States 
of  the  Union,  where  the  question  has  been  agitated.  In  New 
TorJk  it  has  often  been  decided,  that  trespass  will  lie  by  the 
owner  against  the  intruder  into  wild  and  uncultivated  lands. 
3  Johns.  265.  9  Johns.  315.  11  Johns.  385.  1£  Johns.  184. 
15  Johns.  118.  And  in  Massachussets,  Proprietaries  of 
Kennebeck  v.  Call,  a  survey  was  held  to  give  the  owner  such 
possession  as  would  support  the  action  of  trespass,  though 
he  may  elect  to  be  disseised,  6  Mass.  484,  and  bring  his 
ejectment;  yet  the  act  of  entry  does  not  amount  to  a  dis- 

seisin. And  in  this  State,  in  Burns  v.  Swift,  2  Serg.  $  Rawle, 
436,  it  was  determined,  that  the  law  casts  the  possession  on 
the  owner  of  a  survey  returned,  of  all  the  land  contained 
within  it. 

Seisin  and  possession  continue  in  the  owner,  until  he  is 
disseised  ;  and  no  farther  is  the  possession  lost,  than  of  that 
of  which  he  is  actually  disseised.  This  is  a  doctrine  of  law 
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familiar  to  those  acquainted  with  its  first  rudiments.  Pos-  1821. 

session  and  the  right  are  preserved  together.  The  rightful  Sunhury- 
owner,  in  presumption  of  law,  is  in  the  constant  possession,  MILLER 
until  that  possession  is  adversely  interrupted  and  exclusively 

possessed  by  another.  A  wrongful  possession  cannot  be  ex- 
tended  by  construction  ;  constructive  possession  always  ac- 

companies the  right.  It  is  a  contradiction  in  terms,  that  a 
man  by  wrong,  should  have  any  right,  and  that  this  right,  by 
wrong  should  be  extended  by  construction.  There  cannot 
be  two  conflicting  constructive  possessions,  one  in  the  owner 
and  the  other  in  the  trespasser.  The  right  always  draws  to  it 
the  possession,  and  it  there  remains,  until  seised  by  the 
wrong  doer,  whose  possession  is  strictly  possessio  pedis ;  who 
must  necessarily  be  confined  to  what  he  has  grasped,  his  real 
and  actual  possession.  Beyond  that,  no  length  of  time  will 

protect  him  ;  because  beyond  that,  the  owner's  possession  has 
never  been  changed;  it  always  is,  in  contemplation  of  law, 
continued  in  him.  These  are  the  dictates  of  common  sense, 

of  common  justice,  and  of  the  common  law.  Did  they  need 
authority  to  support  them,  authorities  abound  in  the  decision 
of  the  Courts  of  the  several  States,  and  of  the  Supreme  Court 
of  the  United  States.  In  New  lork,  I  refer  to  1  Johns.  150. 

2  Johns.  23O.  8  Johns.  263.  9  Johns.  381.  11  Johns.  385. 
12  Johns.  184.  16  Johns.  293.  In  Connecticut  to  2  Dayt 
498.  In  Massachussets,  to  1  Mass,  483.  4  Mass.  416  ;  in  the 

first  of  which  cases,  the  Court  unanimously  declared,  "that  in 
order  to  divest  the  owner  of  that  possession,  which  the  law 
had  cast  upon  him,  there  must  be  an  actual  occupation,  to 
the  exclusion  of  the  rightful  owner ;  and  that  to  extend  the 
principle  relative  to  adverse  possession,  beyond  the  case  of 
an  actual,  visible,  and  consequently  exclusive  possession, 
would  be  of  the  most  dangerous  consequence,  and  authorise 

trespasses  by  law."  In  Maryland,  to  RinggolcTs  Lessee  v. 
Cheney ,  4  Hall's  Law  Journal,  128,  and.  to  Davidson's 
Lessee  v.  Realty,  3  Harris  &  M<-Henryt  625  j  where  the  law 
is  distinctly  laid  down,  that  where  a  person  claims  by 
possession  only,  without  shewing  any  title,  he  must  shew  an 
exclusive  adverse  possession  by  inclosure,  and  his  claim  can- 

not extend  beyond  his  inclosure.  In  Virginia,  to  Clay  v. 

White,  1  Munf.  73  ;  where  the  patent  was  held  to  be  the  sym- 
bol of  possession,  and  any  person  entering  into  that  posses- 
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sion,  must  be  a  trespasser;  for  the  patent,  ipso  facto,  confers 
seisin,  because,  as  was  said  by  Judge  TUCKER>  it  is  founded 
on  an  actual  survey  of  the  land  ;  and  Judge  KOANE  gives  a 
number  of  instances,  where  livery  of  seisin  is  dispensed  with, 
and  actual  corporeal  possession,  on  the  ground  that  acts  of 
equal  notoriety  ought  to  have  an  equal  and  similar  effect ; 
and  observes  that  the  reason  holds  strongly  in  a. new  country, 
where  proof  of  actual  possession  might  be  difficult,  and  where 
in  some  sense,  a  corporeal  investiture  has  already  been  made 
by  the  entry  and  survey.  In  South  Carolina,  to  Rachel  v. 

Holmes,  2  Bay,  425  ;  where  it  is  said,  that  adverse  posses- 
sion is  never  presumed  to  defeat  a  grant ;  it  must  be  actually 

proved  and  shewn  to  rebut  a  prior  title,  in  the  same  manner 
and  degree  of  precision,  as  the  plaintiff  must  shew  a  clear  title 

in  him,  before  he  can  recover.  The  same  principle  was  enfor- 
ced in  the  Circuit  Court  of  the  United  States,  for  this  dis- 

trict, in  Pott's  Lessee  v.  Gilbert,  1  Peters'*  Reports.  In  this 
State,  to  Cluggage  v.  the  Lessee  of  Duncan,  1  Serg.  &?  Rawle, 
111.  The  opinion  of  the  Court  below,  was,  that  the  Act  was 
a  bar  to  all  lands  included  within  fence  and  no  more.  This 

Court  pronounced  that  opinion  to  be  right,  the  CniEFjus- 
TICE  observing  that  Cluggage  had  no  survey,  and  therefore 
there  was  nothing  to  which  he  could  refer,  but  his  inclosure. 

And  lastly,  to  the  decisions  of  the  Supreme  Court  of  the  Uni- 
ted States,  in  Green  v.  Little  and  another,  8  Cranch,  280. 

It  was  there  held,  that  seisin  may  either  be  by  a  possessio  pe- 
diSf  or  by  construction  of  law.  The  constructive  seisin  in- 

deed, is  sufficient  for  all  the  purposes  of  action  or  legal  in- 
tendment ;  and  Mr.  Justice  STORY  in  giving  the  opinion  of 

the  Court,  says,  "  we  are  entirely  satisfied,  that  a  conveyance 
of  wild  land,  gives  a  constructive  seisin  in  deed  to  the  gran- 

tee, and  attaches  to  him  all  the  legal  remedies  of  the  estate  ;" 
and  going  on  to  another  question,  put  by  the  Court  below, 

observes,  that "  the  first  patentee  had  the  better  legal  title,  and 
his  seisin  presently,  by  virtue  of  the  patent,  gave  him  the 
best  right  to  the  whole  land ;  a  fortiori,  he  must  have  the 
best  right  to  the  land  not  included  in  the  actual  close  of  the 
second  patentee ;  for  by  construction  of  law,  he  has  the 

eldest  seisin,  as  well  as  the  eldestpatent."  And  in  Barr  v. 
Oratz's  heirs,  4  Wheat.  213,  the  clear  and  broad  principle  is 
established,  that  when  an  entry  is  made  without  title,  the  dis- 
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seisin  is  limited  to  the  actual  occupancy,  and  that  a  patent  1821. 

issued  for  vacant  land,  by  operation  of  law,  vests  the  con-  SunburV' 
structive,  actual  possession  of  the  whole  in  the  patentee,  and  MILLER 

consequently,  so  far  as  actual  adverse  occupation  extended,  Bothers 
did  the  statute  run,  and  no  farther.  It  follows  that  an  ad-  SHAW. 
verse  possession  is  always  negatived,  where  the  party  claiming 

title  has  never,  in  contemplation  of  law,' been  out  of  posses- 
sion, Adams's  Eject.  47  :  that  there  must  be  a  disseisin,  and 

that  strictly  proved,  for  the  statute  never  runs  against  a 
man,  until  he  is  actually  ousted.  Runn.  Eject.  61.  If  these 
are  the  doctrines  of  law,  the  right  conferred  by  twenty-one 
years  possession,  where  the  entry  is  without  colour  of  title, 
which  every  entry  into  lands  duly  surveyed  is,  must  not 
only  be  adverse,  but  marked  by  definite  boundaries  :  an  actual 
occupancy  ;  a  real  inclosure  ;  definite  and  positive  ;  notorious 
and  exclusive.  The  question  is  free  from  all  embarrassment 
on  the  ground  of  right  by  settlement.  The  misconception 
has  arisen  from  confounding  this  right  with  the  extent  of 
possession.  The  inquiry  is  riot  on  the  right  of  the  parties. 
The  defence  on  limitation,  supposes  the  absence  of  right 
in  the  parties  setting  it  up.  One  who  has  no  settlement 
right,  has  nothing  but  a  naked  possession.  For  he  who  en- 

ters on  the  appropriated  land  of  another,  enters  without  co- 
lour of  title,  as  much  as  if  he  had  entered  into  an  unoccupied 

house,  or  an  uninclosed  city  lot.  The  law  knows  no  differ- 
ence. Courts  can  make  no  distinction.  The  surveyed  lands 

of  a  man,  situated  upon  the  Susquehanna,  are  held  by  the  same 
tenure,  secured  by  the  same  laws,  as  lots  in  the  city  of  Phila- 

delphia; the  rights  are  the  same,  whether  the  possession  be 
rural  or  urban  ;  on  the  Delaware,  or  on  the  Alleghany. 

Against  this  uniform  train  of  decisions  of  our  own  Courts, 
the  highest  tribunals  of  justice  in  the  several  States,  and  of 
the  Supreme  Court  of  the  United  States,  there  cannot  be 
found  one  solitary  decision.  It  would  be  a  harsh  construc- 

tion of  a  statute  made  for  quieting  possession,  where  the 
evidence  of  title  might,  from  lapse  of  time,  be  out  of  the 

power  of  the  possessor,  and  not  for  the  encouragment  of  in- 
trusion,  to  extend  its  protection  beyond  the  actual  possession, 
where  the  entry  is  without  colour  of  title. 

If  this  were  not  the  law,  a  trespasser  by  entering  and  cut- 
ting down  a  few  logs  for  a  cabin,  would  acquire  the  posses- 

VOL.  VII.— U 
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1821.      sion  of  many  hundred  acres — nay,  more,  by  the  bare  com- 

un  ury'    _  mission  of  a  trespass,  on  a  corner  of  several  adjoining  tracts 
MILLKH      of  unoccupied  land,  would  gain  the  possession  of  4OO  acres, 

and  others    his  choice  of  the  whole. 
SUA\V.  \ye  can  easily  understand,  what  is  meant  by  colour  of  title. 

There  may  be,  there  too  often  are,  several  office  rights  for 
the  same  tract  of  land.  The  holder  of  the  younger  enters  ; 

this  is  under  colour  of  title.  So  several  may  claim  title  un- 
der the  same  original  grant.  All  these  enter  under  colour  of 

title,  and  the  difference  is  this  j  "  where  one  enters  under  co- 
lour of  title,  his  possession  ts  co-extensive  with  his  title  ;  but 

where  one  enters  without  any  colour  of  title ,  his  seisin  is  con- 

fined to  his  actual  possession.1''  Judges  of  high  character 
have,  I  know,  entertained  contrary  opinions,  and  have  de- 

cided that  no  length  of  time  will  give  a  right  to  him  who  en- 
ters without  colour  of  title.  But  on  much  reflection  my  own 

judgment  is  satisfied,  that  a  possession  so  taken  and  con- 
tinued for  twenty-one  years,  by  actual  occupation  and  inclo- 

sure,  will  bar  the  entry  of  the  rightful  owner,  and  confer  a 
right  on  the  possessor,  subject  to  the  rights  of  the  State  for 
the  purchase  money  ;  but  that  such  possession  is  not  by 
construction  to  be  extended  to  other  lands,  part  of  the  same 

survey  ;  because  the  owner  of  the  survey  in  contemplation  of 
law,  remains  in  the  possession  of  every  part  that  he  is  not 
actually  excluded  from  by  the  occupation  of  another. 

There  is  no  solid  reason  to  support  the  position,  "  that  one 
entering  without  colour  of  title  on  a  surveyed  tract  in  order 
to  define  his  possession,  can  resort  to  the  limits  and  bounds 

of  the  tract  on  which  he  has  settled."  See  Judge  WASHING- 
TON'S opinion,  Pottos  Lessee  v.  Gilbert.  His  entry  has  no 

connection  with  these  lines,  the  existence  of  which  gives  him 

notice  that  the  land  was  not  vacant.  The  constructive  pos- 
session by  the  lines  of  a  survey  is,  where  the  party  claims 

title  in  virtue  of  such  lines,  and  this  title  forms  his  right  or 
colour  of  title.  But  where  one  enters  disclaiming  these  lines, 
treating  them  as  forming  no  evidence  of  title  in  any  one,  and 
enters  into  the  possession  as  of  vacant  unsurveyed  lands,  he 

cannot  adopt  them  for  the  purpose  of  stretching  his  posses- 
sion, while  he  disavows  all  claim  under  them.  These  lines 

give  him  notice  that  the  land  is  not  vacant.  He  enters  with 
full  knowledge  that  he  can  acquire  nothing^by  settlement  right, 
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He  may  fix  his  eyes  on  the  lines  of  another  ;  he  may  set  his 
heart  upon  the  whole  tract  ;  but  nothing  can  make  it  his,  but 

purchase  from  the  owner,  or  an  actual  occupation  by  inclo- 
sure  for  twenty-one  years  of  all  circumscribed  within  the 
lines  :  for  the  owner,  in  contemplation  of  law,  and  for  every 
legal  purpose,  continues  in  the  possession  of  every  part  not 
so  occupied  and  inclosed. 

Judgment  reversed  and  a  venire  facias 
de  novo  awarded. 

1821. 

MILLER 

SHAW. 

COLLINS  and  others  against  RUSH. 

IN  ERROR. 
June. 

ERROR  to  the  Court  of  Common  Pleas  of  Lycommp    Thecon- 
..    i          .  MI      r  .  ,      structionof 

county,  in  which  a  bill  or  exceptions  was  returned  to  the  any  written 
answers  of  the  Court  to  certain  questions.  KSSSSw 

province  of  the Court,  but  the 

The  suit  was  ejectment  brought  to  September  Term,  by  description  of 

Moses  Rush  against  Rhoda  Isaac  and  William  Collins^  to,  re-  veyed°  its"  " 
cover  four  hundred  acres  of  land  in  Lucominp  county.     The  ''mi1 contents  are 

plaintiff  claimed  by  deed  of  assignment  to  him,  in  July,  18  1  5,  often  mixed 

from  Mary  Reed,  to  whom  a  warrant  was  granted  on  the  22d  ̂ ^'"d  feet. 
September,  1792,  and  a  survey  was  made  thereon,  on  the  23d    The  piain- 
November,  1793.     The  defendants  claimed  by  improvement,  cannot  com- 
and  also  set  up  a  possession  under  the  Statute  of  Limitations,  neous^tiswers 

A  warrant  was  given  in  evidence,  granted  to  William  Collins  ?,'  ttu>  Coui* .  ,       uin  their 
and  Samuel  Carpenter  in  1795,  on  which  a  survey  was  made,  favour. 

excluding    the  land  in  question:    but  the  defendants   con-  ̂ pjf^jj,. 
tended  that  these  were  the  acts  of  Carpenter,  without  the  'our  of  the 

t     j  r   fi    if  mi        r  c    t  i-  i  defendants 
knowledge  or  consent  of  Collins.     The  facts  of  the  case,  did  i,,  a  former 

not  appear  otherwise,  than  as  they  were   stated  in  the  opi-  eJectment» /  any  delay  in 

bringing  a  new 
ejectment  short  of  the  period  allowed  by  the  Statute  of  Limitations,  will  not  of  itself  authorise  the  jury 
in  such  second  ejectment  to  annex  a  condition  to  their  verdict  for  the  plaintiff,  that  he  shall  pay  the 
defendant  a  certain  sum  for  his  improvements  imd.  since  the  award 
And  if  such  verdict  be  given,  the  Court  on  error  brought  by  the  defendant  below,  will  reverse  the 

judgment  entered  upon  it. 
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of  the  defendants,  agreeably  to  the  Act  of  Assembly.  This 

COLLINS  opinion  stated  that  the  question,  what  title  Moses  Rush  could 
ami  others  acquire  under  the  deed  of  assignment  to  him,  was  a  question 
RCSH.  of  law,  for  the  decision  of  the  Court,  and  the  Court  were  of 

opinion,  that  Moses  Rush,  by  this  deed  of  assignment  to  him, 
acquired  a  legal  title  to  all  the  estate  before  owned  by  .Mary 

Reed.  And  if  any  equity  under  the  circumstances,  upon  a  re- 
covery by  Rush,  could  be  claimed  by  Mary  Lee,  (late  Mary 

Reed,}  the  defendants  have  nothing  to  do  with  that.  Her 

selling  to  Moses  Rush,  subject  to  any  interference  or  incum- 
brunces,  is  placing  the  risk  of  the  law  suit  upon  Rush,  and 
whether  he  succeeds  or  uui,  she  must  be  paid  the  purchase 
money.  The  opinion  further  stated,  that  the  defendants  had 
given  in  evidence,  a  record  of  a  suit  of  Mordecai  Lee,  and 
Mary  his  wife  late  Mary  Reed  against  William  Collins,  which 
was  referred  and  an  award  made  in  favour  of  William  Collins, 
to  certain  lines  marked  on  a  diagram  filed.  This  award  was 

made  upon  the  4th  May,  1808.  "  It  has  been  contended  by  the 
counsel  for  the  defendants,  that  Mary  Lee  late  Mary  Reed, 
having  acquiesced  in  this  report  till  September ,  1815,  the  time 
this  ejectment  was  commenced,  and  that  in  the  mean  time, 
the  defendants  having  made  considerable  improvements  upon 
the  land  in  dispute,  the  plaintiff  ought  not  now  to  recover. 
It  is  in  evidence  that  Mary  Lee  lived  in  Berks  county,  and 

there  is  no  evidence  that  she  knew  of  the  improvements  pro- 
gressing. But  Samuel  Carpenter,  who  acted  as  her  agent, 

lived  in  the  neighbourhood.  Under  these  circumstances,  there 
may  be  some  equity  in  favour  of  the  defendants.  To  bar  the 
right  of  the  plaintiff  requires  two  judgments.  One  award,  and 
one  judgment  upon  it,  is  not  sufficient.  The  award  cannot 
be  considered  as  of  more  validity  than  the  verdict  of  a  jury, 
and  two  verdicts,  and  judgments  upon  them,  are  necessary  to 

bar  the  plaintiff  from  another  action." 

The  defendants  prayed  the  Court  to  instruct  the  jury 

1st.  That  if  they  believe  that  William  Collins,  when  he  set- 
tled, claimed  four  hundred  acres,  and  has  continued  that  pos- 

session adverse  to  the  plaintiff  for  twenty-one  years  and  up- 
wards, before  this  ejectment  brought,  the  defendants  have  a 
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right  to  hold  that  quantity,  and  the  plaintiff  is  not  entitled      1821. 

to  recover.  Sunbury. 

2d.  That  if  a  person  settles  adversely,  and  continues  in 

possession  for  twenty-one  years  and  upwards,  and  claims  all    and  others 
along  four  hundred  acres,  he  is  entitled  to  hold  that  quantity,      RUSH. 

although  he  had  no  survey  made  until  the  year  1809  ;  if  the 

jury  are  satisfied  the  land  he  now  claims,  was  the  same  he 

intended  to  claim,  when  he  first  settled,  and  what  he  always 
continued  to  claim,  and  had  surveyed  seven  years  before  the 

ejectment  brought. 

3d.  That  if  the  jury  believe  Mary  Reed  only  conveyed,  and 

intended  to  convey  the  land  outside  the  claim  of  the  defen- 

dants, and  that  that  was  the  only  land  the  plaintiff  purchased, 

then  the  plaintiff  is  not  entitled  to  recover. 

4th.  That  if  they  believe,  the  warrant  to  Carpenter  and 

Collins  was  taken  out  by  Carpenter,  without  the  knowledge 

or  consent  of  Collins,  and  that  he  protested  against  that  sur- 

vey, and  refused  to  acquiesce  therein,  and  continued  in  pos- 

session without  any  regard  to  it,  he  is  not  bound  by  that  war- 
rant or  survey. 

5th.  That  an  improver  finding  a  survey  interfering  with  a 

part  of  his  claim,  if  he  purchases  the  survey  to  quiet  the  title 

to  that  part,  it  will  not  preclude  him  from  holding  the  other 
part  of  his  claim  by  improvement. 

Answers  of  the  Court.  —  The  Court  answer  in  the  affirma- 
tive, that  if  defendants  or  those  under  whom  they  claim, 

have  had  twenty-one  years  adverse  possession  before  this 
ejectment  brought,  the  plaintiff  cannot  recover. 

£.  To  this  point  the  Court  answer  in  the  affirmative.  If 

the  jjury  believe  the  statement  supported  by  the  evidence  in 
the  cause. 

3.  By  Mary  Lee's  assignment,  a  legal  title  is  conveyed  to 
Moses  Rush,  the  plaintiff,  to  the  full  extent  of  Mary  Lee's, 

formerly  Mary  Reed's,  survey. 
4.  If  the  jury  believe  that  this  statement  of  facts,  is  support- 
ed by  the  evidence  in  the  cause,  Collins  would  not  be  bound 

by  the  warrant  and  survey.  . 

5.  It  will  not  preclude  him  holding  the  other  part  of  his 

claim  by  improvement,  unless  he  has  already  acquired  to  the 

full  extent  of  his  improvement  right. 
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RUSH. 

Upon  one  of  the  jurymen  enquiring  of  the  Court  at  the 
conclusion  of  the  charge,  whether  the  jury  could  allow  to  the 
defendants  any  thing  for  their  improvements  made  since  the 

reference,  and  before  this  action  brought,  the  Court  an- 
swered, that  if  the  jury  believe  that  there  has  been  an  unrea- 

sonable delay  in  bringing  this  ejectment  after  the  decision 
by  reference,  and  in  the  mean  time,  the  defendants  have 
made  valuable  improvements,  it  would  give  them  such  an 
equity  that  the  jury  may  allow  a  reasonable  sum  for  those 
improvements,  if  they  are  satisfied  that  the  land  is  increased 
in  value  by  the  labour  of  the  defendants. 

The  following  verdict  was  given  by  the  jury.  "  The  ju- 
rors in  the  above  cause  find  for  the  plaintiff.  The  plaintiff 

to  pay  the  defendants  300  dollars  for  the  improvements 
made  on  the  land  between  the  time  of  the  arbitrators  making 

the  report  (by  an  apparent  acquiescence  therein)  and  the 
time  of  bringing  this  ejectment.  The  3OO  dollars  to  be  paid 

before  any  writ  issues  to  dispossess  them." 

Burnside,  for  the  plaintiffs  in  error,  contended, 
1.  That  the  Court  ought  to  have  submitted  to  the  decision 

of  the  jury  the  intention  of  Mary  Reed'in  her  assignment 
to  the  plaintiff. 

2.  The  Court  did  not  answer  the  1st,  2d,  and  4th  ques- 
tions. 

3.  The  answer  of  the  Court  to  the  question  of  the  juror 
was  obviously  erroneous,  and  the  jury  had  no  right  to  give 
the  defendants  an  indemnity  for  them.     It  is  true  it  may  be 

said  that  the  charge  was  in  this  respect  favourable  to  the  de- 
fendants, and  therefore  we  cannot  assign  it  for  error.  ,  But 

the  fact  is  not  so.     The  jury  were  probably  induced  to  give 
a  verdict  against  the  defendants  on  the  presumption  that  they 
would  be  paid  for  their  improvements.     If  the  plaintiff  had 

a  good  title,  he  ought  to  have  recovered  without  being  com- 
pelled to  pay  any  thing.     If  his  title  was  bad,  he  ought  not 

to  have  recovered.     Nor  is  it  an  objection  in  point  of  law 
that  we  assign  for  error  a  decision  in  our  favour.  2  Crunch, 
126.     If  the  error  be  the  fault  of  the  Court,  the  party  who 

has  advantage  by  it,  may  assign  it  for  error.  2  Bac.  Ab.  Tit. 
Error. 



Campbell,  for  the  defendant  in  error,  was  relieved  by  the      1821. 
Court  from  speaking  to  the  first  error  assigned. 

2.  He  contended,  that  the  first,  second  and  fourth  ques-     COLLTSS 

tions  were  all  answered.  and  °*ers 

2.  The  question  of  the  juror  was  irrelevant  to  the  issue  RUSH. 
joined,  which  was  only  as  to  the  title  to  the  land;  and  as  to 
that,  the  verdict  is  complete.  If  the  charge  is  correct  so  far 
as  concerns  the  issue  tried,  the  judgment  cannot  be  reversed, 
because  it  is  incorrect  on  other  points  not  material  to  the 
issue.  Numan  \.  Kap,  5  Binn.  73.  It  is  not  error,  if  an. 
erroneous  opinion  is  given  on  an  abstract  point  not  arising  out 

of  the  evidence.  Deal  v.  M'-Cormick,  3  Serg.  &?  Rawle,  343. 
Besides,  this  Court  may  affirm  the  judgment  as  to  the  re- 

covery of  the  land,  and  reverse  it  as  to  the  residue.  In  dow- 
er, a  judgment  erroneous  as  to  the  damages  may  be  reversed 

as  to  that,  and  remain  as  to  the  land.  2  Bac.  Ab.  (Wils. 
Ed.}  501. 

Reply. — The  question  proposed  by  the  juror  was  very  ma- 
terial. The  defendants  probably  lost  the  land  by  it,  and  were 

to  get  only  300  dollars  as  a  recompense.  It  would  be  ex- 
tremely unjust  to  reverse  the  judgment  as  to  the  damages, 

and  affirm  it  as  to  the  rest. 

DUNCAN,  J.  delivered  the  opinion  of  the  Court. 
This  case  is  brought  up  in  a  very  nude  state,  and  affords 

another  instance  of  the  evils  flowing  from  the  Act  requiring 
Courts  of  Justice  to  reduce  their  opinions  to  writing  and  file 
them  of  record  in  the  cause.  This  course  is  now  unfortu- 

nately pursued,  instead  of  the  bill  of  exceptions,  for  which  it 
is  a  most  miserable  substitute.  Cases  are  now  brought  up 
without  the  facts  ;  questions  are  frequently  multiplied  on 
questions,  which  do  not  call  the  attention  of  the  Court  to  any 

precise  state  of  facts, — requiring  the  opinion  of  the  Court 
under  the  circumstances  of  the  case,  without  stating  what 

the  circumstances  are,  or  how  the  questions  arose  from  the  evi- 
dence, or  are  pertinent  to  the  issue.  This  provision,  as  ex- 

perience, the  best  test  and  instructor  convinces  us,  though  in 

theory  it  looked  well,  yet  in  practice,  like  many  other  beau- 
tiful theories  of  government  and  law,  works  badly ;  and  I 
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1821.      now  acknowledge  I  am  as  desirous, to  see  it  expunged  from 
the  Statute-book,  as  I  was  anxious  to  see  it  there. 

COLUNS         The  errors  assigned  and  insisted  on,  are  three  : 
1.  The  answer  to  the  third  question.     On  which  the  plain- 

Rcsa.       tiffs  in  error  required  the  opinion  of  the  Court. 
2.  In  the  answer  to  the  first,  second,  and  fourth  points 

made  by  them  on  the  trial.    Which  they  complain  of,  as  not 
containing  full  and  fair  answers. 

3.  The  answer  of  the  Court  to  the  inquiries  made  by  one 
of  the  jurors  at  the  conclusion  of  the  charge. 

The  construction  of  every  written  instrument  is  the  exclu- 
sive province  of  the  Court,  but  the  description  of  the  land 

conveyed  by  any  deed,  its  limits  and  contents,  are  often  mixed 
questions  of  law  and  fact.  Here  there  is  no  patent  ambiguity 
in  the  assignment,  requiring  the  aid  of  extraneous  evidence 
to  ascertain  the  extent  or  fix  the  boundaries  of  the  grant. 
The  description  can  give  all  certainty.  It  was  all  the  land 

within  Mary  Lee's  survey  and  patent,  a  grant'  by  metes  and 
bounds.  The  construction  put  on  it  by  the  Court  was  the  true 
and  accurate  one  ;  for  Moses  Rush  did  acquire  the  interest  of 
Mary  Lee  in  all  lands  within  the  survey  and  patent,  taking  on 
himself  the  risk  of  all  interferences  or  incumbrances  j — that 
is,  he  bought  subject  to  them. 

Whatever  just  complaints  the  defendant  in  error  might 
have  against  the  answers  of  the  Court  on  the  first,  second, 
and  fourth  points,  the  plaintiffs  complain  most  ungraciously  ; 

for  they  are  all  in  their  favour.  They  contain  an  assent  di- 
rectly and  affirmatively  to  their  propositions.  What  could 

they  ask  or  expect  more  ? 
But  the  eighth  exception  is  one  of  the  utmost  importance. 

Upon  one  of  the  jurors  enquiring  of  the  Court,  at  the  conclu- 
sion of  the  charge,  whether  the  jury  could  allow  to  the  Col- 

lins's  any  thing  for  the  improvements  since  the  reference  and 
before  the  action  brought,  the  Court  answered,  that  if  the 
jury  believed  there  was  an  unreasonable  delay  in  bringing 
the  ejectment  after  the  decision  and  reference,  and  in  the 
mean  time  the  defendants  had  made  valuable  improvements, 
it  would  give  them  such  an  equity,  that  the  jury  might  allow 
a  reasonable  sum  for  the  improvements,  if  they  were  satisfied 
the  land  was  increased  in  value  by  the  labour  of  the  defen- 
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dants.     At  first,  I  could  not  see  how   the  plaintiffs  in  error      1821. 

(the  defendants  below)  could  complain  of  this.     It  was  ap-  Sunbury. 
parently  for  their  benefit,  and  if  it  was  a  matter  altogether     Co.,)Ng 

irrelevant,  a  mere  surplusage  in  the  verdict,  it  might  be  re-    and  "'wrs 

jected,  and  judgment  entered  generally  that  the  plaintiff  be- 
low  should  recover  possession  of  the  land.     This  was  my  first 

impression;  but,  on  examining  the  record  pioduced,  it  ap- 

pears, the  finding  of  the  jury  was  a  special  one.     «'  '1  he  ju- 
rors in  the  above  cause  find  for  the  plaintiff;  the  plaintiff  to 

pay  the  defendants  three  hundred  dollars  for  the  improve- 
ments made  on  the  land  between  the  time  of  the  arbitrators 

making  the  report  (by  an  apparent  acquiescence  therein}  and 
the  time  of  bringing  the  ejectment ;  the  three  hundred  dollars 

to  be  paid  the  defendants  before  any  writ  issues  to  dispossess 

them."    •  It    is    therefore  manifest,   that   this  consideration 
formed  the  ground-work  of  their  verdict, — entered  into  its 

very  essence.     It   is   but    one  judgment — nothing   distinct 

—or  capable   of  division — where  part  may  be  affirmed  and 
part   reversed,   on   the    ground    that   utile  per   inutile   non 
viteatur. 

The  Court  in  their  answer  were  taken  by  surprise ;  the 
point  had  not  been  argued  by  the  counsel ;  and  in  the  close  of 

not  a  very  short  charge  it  was  suddenly  sprung  upon  them,  and 
instantly  answered,  without  turning  it  in  their  minds,  or 

deliberating  upon  it,  as  they  would  have  done,  had  their 

attention  been  drawn  to  it  by  the  course  of  the  argument ; 

and  this  will  account  for  the  palpable  error  into  which  the 

Court  fell.  The  plaintiff  had  shewn  a  legal  title.  The  Court 

were  of  opinion  that  the  report  of  the  referees,  in  a  former 

action  was  not  per  se  conclusive  on  his  right ;  but  the  ac- 
quiescence and  the  subsequent  improvements  were  another 

question.  These  might  be  attended  with  such  circumstances, 

a  lying  by,  and  ensnaring  the  defendants  into  an  opinion  that 
their  opponent  was  satisfied  with  the  decision  which  the  referees 

had  made,  encouraging  him  to  go  on  for  years  with  valuable 

improvements  under  the  eye  and  with  the  connivance  of  the 

party, — as  would  call  for  the  interposition  of  a  Court  of 
chancery  by  injunction,  to  prevent  the  plaintiff  from  recover- 

ing. Not  having  the  testimony  before  us,  we  can  give  no 
VOL  VIL— X 
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and  other* 

RUB*. 

Mosrs  Rush,  were  such  as  would  entitle  the  plaintiffs  in  error 
to  seek  relief;  but  the  Court  of  Common  Pleas,  who  had  all 

the  evidence  before  them,  should  in  answer  to  the  juror's  in- 
quiries, have  instructed  them  whether  they  were  so  or  not. 

But  nothing  could  be  more  erroneous,  nothing  more  preg- 
nant \vith  mischief,  more  inconsistent  with  all  our  sense  of 

the  rights  of  property,  or  with  the  unconditional  grant  made 
by  the  State,  than  to  leave  it  to  the  jury,  as  here  was  done, 
to  say  whether  the  delay  was  unreasonable,  and  if  they  be- 

lieved it  was,  that  then  they  could  make  the  plaintiff  pay 

smart  money.  The  Court  in  fact  say,  «'  it  is  true  the  plain- 
tiff has  a  legal  right;  he  is  not  barred  by  any  positive  limi- 

tation ;  he  has  not,  by  an  acquiescence  in  the  report  of  the  refe- 
rees or  by  encouragement  to  the  defendants  prejudiced  their  ti- 

tle in  equity  ;  but  if  you  believe  his  delay  in  bringing  the  eject- 
ment is  unreasonable,  and  if  you  believe  that  the  value  of  the 

lands  is  increased  by  the  improvements,  then  you  may  allow 

the  defendants  a  reasonable  sum  for  them."  This  is  improving 
a  man  out  of  his  land  with  a  witness.  Delay  alone,  short 
of  the  time  allowed  by  law  to  every  one  to  prosecute  his  claim, 
forms  no  bar.  The  man,  whose  legal  title  is  affected  by  time, 
loses  it.  The  law  extinguishes  it.  But  until  that  period 

runs  round,  it  remains  his,  though  covered  with  the  most  cost- 
ly edifices  or  most  expensive  improvements,  without  the  pay- 

ment of  any  redemption  money.  It  does  not  stand  mortgaged, 
the  trespasser  has  no  lien  ;  for  then  there  can  be  no  line  drawn. 
The  law  in  its  wisdom  has  fixed  the  time  :  it  will  not  leave  it 

to  the  discretion  of  any  men.  The  limitation  of  time  is  le- 
gislative enactment  not  judicial  discretion.  There  can  be  no 

terms  made  j  no  line  drawn.  The  jury  can  make  no  bargain 

for  the  parties.  They  are  to  decide  on  the  rights  of  the  par- 
ties according  to  the  laws  of  the  land.  They  cannot  make  a 

plaintiff  pay  for  his  own  land,  or  a  defendant  surrender  up 
his  possession,  if  he  has  a  right  to  retain  it,  on  receiving  such 
pecuniary  compensation  for  his  labour  as  they  may  think  fit 
to  allow  him.  This  would  be  the  exercise  of  an  arbitrary 

discretion,  the  law  of  tyrants,  the  jus  vagum,  the  most  mise- 
rable of  servitudes,  as  it  would  have  no  certain  rule  for  its 

government.  It  would  be  an  invitation  to  intrusion,  a  re- 
ward and  bounty  to  trespassers.  When  the  law  has  fixed  the 
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RUSH. 

time  in  which  the  non-prosecution  of  a  right  shall  operate  as  1821. 

a  forfeiture,  Courts  and  juries  cannot  circumscribe  it.  This  Slml""'y- 
would  be  jus  dare  and  not  jus  dicere, — an  assumption  of  le- 

gislative power.  All  attempts  to  obtain  a  law  for  the  par- 
pose  have  proved  abortive.  They  have  been  wisely  and 
firmly  resisted  by  the  Legislature,  as  violating  the  rights  of 
property,  and  repugnant  to  the  Constitution.  And  sure  I  am, 
the  respectable  Court  by  whom  this  error  was  made,  on  re- 

flection would  be  the  first  to  acknowledge  their  error,  and 

now  to  answer,  there  can  be  no  such  compromise  of  men's 
rights  against  their  will.  The  plaintiff  had  a  right  to  stand 
on  his  title  ; — the  defendants  on  their  title  and  possession. 
The  plaintiff  in  his  writ  complained  that  the  defendants  were 
in  the  actual  possession  of  this  tract  of  land,  the  right  of  pos- 

session and  title  to  which  he  averred  was  in  him,  and  that  he 

was  prepared  to  prove  it.  The  defendants  denied  his  right, 
and  on  this  they  joined  issue.  This  issue  the  jury  were 
sworn  to  try.  How  then  could  the  jury,  on  this  issue,  find 
the  right  to  be  in  the  plaintiff,  and  yet  make  it  a  condition 
on  which  the  restoration  of  that  right  is  to  depend,  that  he 
shall  pay  the  trespasser  for  his  trespass  ?  Or  how  on  the  other 
hand  could  they  say,  there  were  such  acts  done  by  the  plaintiff, 

such  acquiescence  in  the  decision  of  judgc-s  of  the  parties'  own 
choice, such  encouragement  given  to  the  defendants  to  continue 
their  improvements,  as  in  equity,  affect  the  conscience  of 
the  plaintiff,  and  prejudice  his  right,  so  as  to  render  it  against 
conscience  for  him  to  disturb  the  possession  of  the  defen- 

dants, but  still  they  shall  deliver  up  the  possession  for  such 
a  price  as  the  jury  think  fit  to  allow  them.  If  the  defendants 
made  out  any  case  for  relief,  it  was  for  the  land  itself,  and 
not  compensation  in  money  for  their  labour.  If  they  made 
out  no  case,  the  plaintiff  was  entitled  to  an  unconditional 

verdict.— In  either  way,  the  answer  was  wrong,  and  misled 
the  jury. 

There  are  many  cases  in  ejectment,  where  conditional  ver- 
dicts have  been  recommended  by  the  Court,  in  matters  of 

trust  and  executory  contracts.  There  being  no  Court  of 
chancery  in  this  State,  the  Courts  of  law,  lest  there  should 

be  a  failure  of  justice,  exercise  chancery  power,  taking  the 
rules  of  chancery  for  their  guides.  They,  by  the  medium  of 

a  jury  and  conditional  verdict,  compel  indirectly  what  chan- 
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eery  decrees  directly  —  the  specific  execution  of  contracts, 
the  performance  of  trusts.  But  no  Court  of  chancery  could 

C-I..LI-N8  restrain  the  legal  owner  of  lands  from  recovering  the  posses- 

ami  others  sjon  from  one  wno  ha(j  acte(j  against  his  will,  until  he  had  paid 
the  trespasser  for  such  improvements  as  it  pleased  him  to 

make  against  the  will  of  the  owner,  when  he  had  kept  him  in 

law  and  exposed  him  to  expense  in  the  recovery  of  his  just 

rights. 
There  is  no  such  defence  at  law,  and  it  is  opposed  to  every 

principle  of  morality,  justice,  and  equity. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

FOSTER  and  another  against  SHAW  and  another. 

June. IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Union  county, 

June,  1773,  in  an  ejectment  brought  by  John  Foster  and  William  Foster, 

dential  drrk  against  Samuel  Shaw  and  Thomas  Matthews,  in  which  there 

in  the  land  of-  was  a  verdict  and  judgment  for  the  defendants  in  the  Court fice  to  the  J       ° 

plaintiff's  an-    below, 
eestor  sh--w- 
ing  title  in  the 

latter  accom-       The  suit  was  brought  for  a  moiety  of  214  acres  and  35 

theorigTnal     perches   in    Hartley  township.     The   warrant  under  which 
application 
and  memorandum  filed  in  the  office  and  afterwards  ratified  by  the  covenants  of  the  parties,  is  evi- 

dence in  favour  of  thi  plaintiff. 
\Vhi-rr  'he  plaintiffs  father  owning  a  moiety  of  a  tract  of  land  devised  the  tract  to  the  plaintiff  and 

directed  thai  the  other  moiety  thf  property  of  A,  should  be  purchased  at  the  expense  of  his  other 
SON  J.,  in  a  suit  for  the  moiety  against  persons  claiming  under  A.,  :i  forged  deed  from  A,  to  J.,  of 

all  \'s  right  to  the  tract,  no  participation  being  shewn  by  the  plaintiff's  in  the  fraud,  is  not  evidence for  tht  deft  ndant. 

The  Board  of  Property  has  no  authority  to  vacate  a  patent,  and  their  minutes  of  ex  parte  pro- 
cei  thugs  tor  such  purpose  are  not  evidence  of  any  thing. 

The  n-c'ird  of  the  Supreme  Court  of  a  suit  between  other  parties,  is  evidence  on  behalf  of  the 
defendant  as  introductory  to  t  vidence  to  prove  that  a  witness  who  was  examined  on  the  trial  of  that 
suit,  and  whose  credit  is  impeached,  gave  the  same  evidence  he  had  given  in  this  suit. 

But  iht  notes  of  the  Judge  who  tried  the  cause  are  not  evidence  to  shew  what  a  witness  swore  for 
any  purpos*-  whatever. 

A  deed  proved  b>  one  of  the  subscribing  witnesses  to  have  been  executed  in  Ireland  and  certifi- 
ed by  the  sovereign  of  Belfast  under  the  seal  of  the  corporation,  is  not  evidence  without  proof  that 

the  seal  is  the  seal  of  the  corporation. 
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both  parties  claimed,  issued  from  the  land  office  on  the  27th      1821. 

June,  1773,  in  favour  of  Robert  Chancellor,  and  a  survey  was  Simbury. 
made  thereon  on  the  15th  February,  1793.     The  plaintiffs      V(^n 
claimed  the  moiety  under  the  will  of  their  father  John  Foster,  and  another 
who  as  they  alleged  took  up  the  lands,  and  agreed   with       SHAW 

Chancellor  that  he  should  take  out  the  warrant  in  his  name,  andanother 
and  that  Foster  should  have  one-half  for  locating  the  lands, 
as  was  a  very  common  course  at  that  period.     The  defen- 

dants claimed  the   whole  under  a  conveyance  of  the   15th 
April,  1796,  from  Robert  Morrison  devisee  of  Robert  Chan- 

cellor to  Thomas  Matthews. 

The  plaintiffs  gave  in  evidence  articles  of  agreement,  dated 
the  7th  August,  1773,  between  Robert  Chancellor  and  John 
Foster,  by  which  it  was  covenanted  that  Foster  should  have 

one-half  the  tract  for  locating  it,  and  Chancellor  the  other 
half  for  taking  out  the  warrant  and  surveying  it,  and  then 
gave  in  evidence  the  will  of  John  Foster,  dated  the  10th  Feb- 

ruary, 1786,  by  which  he  devised  this  tract  to  the  plaintiff, 

and  directed,  "  that  part  of  said  tract,  that  is  the  property  of 
Robert  Chancellor,  I  allow  to  be  purchased  at  the  expense  of 

my  son  James,"  jmd  devised  other  lands,  to  James. 

The  plaintiffs  then  offered  in  evidence  a  letter  of  the  24th 

June,  1773,  from  David  Kennedy  who  was  then  a  confiden- 
tial clerk  in  the  office  of  the  secretary  of  the  land  office,  to 

John  Foster  in  which  he  states,  "  that  it  did  not  suit  him  to 

advance  the  money  on  his  location,  adjoining  Glover's,  but  had 
given  it  to  the  bearer  Robert  Chancellor,  who  had  taken  out 
a  warrant  for  it,  and  given  an  agreement  to  convey  to  Foster 

one-half ;"' having  first  given  in  evidence  the  original  applica- 
tion, taken  from  the  file  in  the  secretary's  office,  and  proved 

to  be  in  the  hand  writing  of  John  Foster,  except  that  John 

Foster's  name  was  scored,  and  Robert  Chancellor's  substituted 
by  an  interlineation,  which  was  in  the  hand  writing  of  David 
Kennedy.  At  the  foot  of  this  application  there  was  a  note, 
in  the  hand  writing  of  David  Kennedy,  signed  D.  K.,  in  these 

words  ;  "  John  Foster  sent  down  to  take  out  a  warrant  for 
the  half ;  but  it  did  not  suit  me  to  advance  the  money  ;  I 

gave  it  to  the  above  young  man."  Ibis  letter  was  objected 
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1821.      to  by  the  defendants,  and  rejected  by  the  Court,  and  an  ex- 
ception taken  by  the  plaintiffs. 

and  another       The  defendants  offered  to  give  in  evidence,  an  exemplifi- 
SHAW.       cation  of  a  deed  poll,  dated  the  18th  December,  1792,  from 

I0tker'  Robert  Chancellor  to  James  Foster,  purporting  to  be  a  convey- 
ance to  James  Foster  in  fee  of  the  whole  right,  title,  and  in- 

terest of  Chancellor  in  the  warrant.     This  was  not  offered  as 

a  genuine  deed,  but  admitted  to  be  fabricated.     The  plain- 
tiffs excepted  to  this  evidence,  but  the  Court  admitted  it,  and 

the  plaintiffs  took  another  exception. 

The  defendants  also  offered  in  evidence  the  proceedings, 

and  order  of  the  Board  of  Property,  on  the  petition  of  Tho- 
mas Matthews.  To  this  evidence  the  plaintiffs  objected, 

but  the  Court  admitted  it,  and  sealed  another  bill  of  excep- 
tions. 

The  defendants  also  offered  in  evidence  the  record  of  the 

Supreme  Court,  of  a  trial  and  verdict,  in  a  suit  brought  by 

Morrison's  Lessee,  against  James  Foster  and  another,  in  1795, 
as  introductory  to  other  evidence,  which  he  meant  to  produce, 
to  prove  that  a  witness  who  was  examined  on  his  behalf  on 
this  trial,  gave  the  same  evidence  on  that  occasion,  which  he 

gave  on  this  ;  the  plaintiffs  having  examined  witnesses  to  im- 
peach his  credit,  by  proof  of  inconsistent  statements  made  by 

him.  This  evidence  was  also  objected  to  by  the  plaintiffs, 
and  admitted  by  the  Court,  who  sealed  a  bill  of  exceptions. 

The  defendants  thereupon  offered  in  evidence,  the  notes 

taken  by  Judge  YEATES,  who  sat  on  the  trial,  of  the  testi- 
mony given  by  the  witness  before  mentioned,  after  proving 

by  one  of  the  jury,  that  the  witness  was  sworn  on  the  former 
trial.  This  evidence  was  objected  to  by  the  plaintiffs,  but 
the  Court  admitted  it,  and  sealed  another  bill  of  exceptions. 

The  defendants  also  offered  in  evidence,  a  deed  dated  the 
1st  April,  1796,  from  Robert  Morrison  to  Thomas  Matthews, 

proved  by  one  of  the  subscribing  witnesses  to  have  been  exe- 
cuted in  Ireland,  and  certified  by  the  sovereign  of  Belfast 

under  the  seal  of  the  corporation.  The  deed  was  ob- 
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jected  to  by  the  plaintiffs,  but  the  Court  admitted  it,  and      1821. 

another  exception  was  taken.  Sunbury. 
FOSTER 

The  opinion  of  the  Court  was  delivered  by  and  another 
DUNCAN  J. — The  warrant  which  gave  rise  to  the  contro-      SHAW. 

very,  issued  from  the  land  office,  on  27th  June,  1773,  in  the   andanother- name  of  Robert  Chancellor. 

The  plaintiffs  claim  an  undivided  hall  part  of  the  land 
surveyed  on  it,  under  the  will  of  their  father,  John  Foster, 
who  they  allege  took  up  the  land,  and  agreed  with  Chan- 

cellor that  he  should  take  out  the  warrant  in  his  name,  and 

that  Foster  should  have  one-half  for  locating  the  lands  ;  a 
very  common  custom  at  that  day. 

The  defendants  claim  the  whole  under  a  conveyance  of 
15th  April,  1796,  from  Robert  Morrison  devisee  of  Robert 
Chancellor  to  Thomas  Matthews. 

The  plaintiffs  gave  in  evidence  articles  of  agreement  of  7th 
August,  \  773,  between  Robert  Chancellor  and  John  Foster, 
by  which  it  was  covenanted  that  Foster  should  have  one-half 
the  tract  for  locating  it,  and  Chancellor  the  other  half  for 
taking  out  the  warrant  and  surveying  it.  And  they  gave  in 

evidence  the  will  of  John  Foster,  dated  10th  February,  1786, ' 
by  which  he  devised  this  tract  to  the  plaintiffs,  and  directs 

**  that  part  of  said  tract  that  is  the  property  of  Robert  Chan- 
cellor, I  allow  to  be  purchased  at  the  expense  of  my  son 

James,"  to  whom  he  devised  other  lands. 
They  then  offered  in  evidence,  a  letter  of  24th  June,1!  773, 

from  David  Kennedy,  a  confidential  clerk  of  the  secretary  of 
the  land  office,  to  John  Foster,  In  which  he  states  "  that  it  did 
not  suit  him  to  advance  the  money  on  his  location  adjoining 

Glover's,  but  had  given  it  to  the  bearer,  Robert  Chancellor, 
who  had  taken  out  a  warrant  for  it,  and  given  an  agreement 

to  convey  to  Foster  one-half."  Having  first  given  in  evi- 
dence the  original  application  taken  from  the  files  in  the  se- 

cretary's office  and  proved  it  to  be  in  the  hand  writing  of  John 
Foster,  except  the  interlineation,  John  Foster's  name  scored, 
and  Robert  Chancellor's  substituted,  which  was  the  hand 
writing  of  David  Kennedy. 

At  the  foot  of  the  application  is  a  note  in  the  hand  writing 

of  David  Kennedy,  and  signed  D.  K.,  in  these  words  ;  "  John 
Foster  sent  down  to  take  out  n  warrant  for  the  half,  but  it 
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did  not  suit  me  to  advance  the  money,  I  gave  it  to  the  above 

young  man." The  letter  was  rejected  and  exception  taken. 
and  another       In  questions  respecting  the  beneficial  interest  in  warrants 

SH^'W       where  the  names  of  others  are  so  generally  used,  the  strict 
and  another.  rules  of  evidence  have  been  relaxed.  The  hand  writing  of  the 

original  application,  indorsements  on  it,  surveying  fees  paid, 
accounts  in  the  office  of  deputy  surveyor  charging  the  fees 
for  surveying,  and  other  acts  of  ownership,  have   been  re- 

ceived in  evidence  to  indicate  the  real  application. 

The  rule  of  the  land  office  which  then  obtained,  that  a  per- 
son could  not  be  permitted  to  take  out  a  warrant  or  location 

for  more  than  30O  acres,  was  probably  first  introduced  to 
prevent  the  engrossing  of  large  bodies  of  land,  and  perhaps 
was  continued  afterwards  for  the  emolument  of  the  officers. 

But  it  is  well  known  that  in  general  the  name  of  the  war- 
rantee was  merely  nominal,  and  used  as  a  kind  of  scaffolding 

to  build  up  a  regular  and  formal  title.  This  rule  rendered 
from  necessity  these  circumstances  admissible  as  evidence  of 
ownership. 

This  letter  alone,  standing  by  itself,  would  be  very  ques-» 
tionable  evidence,  but  accompanied  as  it  is,  with  the  origi- 

nal application  and  memorandum  filed  in  the  office,  it  affords 
satisfactory  evidence  that  Kennedy  acted  as  the  agent  of 
both  parties  when  he  substituted  the  name  of  Chancellor  for 
Foster,  and  made  the  agreement  with  Chancellor  ;  and  the 

subsequent  ratification  of  this  agreement  by  the  correspon- 
dent covenants  of  the  parties  ;  all  these  taken  together  form 

irrefragable  evidence  of  the  interest  which  Foster  and  Chan- 
cellor held  in  the  warrant,  and  the  lands  to  be  surveyed  on  it, 

and  ought  all  to  have  been  received  in  evidence. 

The  defendants  were  permitted  to  give  in  evidence,  the  ex- 
emplification of  a  deed  poll  purporting  to  be  a  convey- 

ance from  Robert  Chancellor  to  James  Foster,  and  his  heirs 

and  assigns,  of  his  whole  right,  title,  and  interest  in  the  war- 
rant. It  was  not  offered  as  a  genuine  deed,  but  as  a  fabricated 

instrument.  Plaintiffs  disclaimed  it,  and  excepted  to  its  ad- 
mission. 

This  paper  could  not  be  evidence  in  any  way,  unless  to 
affect  the  plaintiffs  with  fraud,  and  an  abandonment  of  all 
claim  under  their  father.  But? if  it  could  be  evidence  for  this 
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or  any  other  purpose,  their  participation  in  the  fraud  and      1821. 
forgery  should  have  been  shown  in  evidence.     This  was  not 

HA 

attempted.     If  James  Foster  whose  own  estate  was  charged      FOSTER 

with  purchasing  out  at  his  expense,  for  the  use  of  his  own  and  Bother 
brothers,  the  plaintiffs,  the  part  of  the  tract  which  was  Ro-       SHAW 
bert  Chancellor's,  forged  this    deed,   I  cannot  see  why  this 

should  strip  them   of  their  father's  part  under  the  original 
agreement  with  Chancellor.     Even  had  the  forged  deed  been 
direct  to  them,  if  it   was  prepared   and   manufactured  by 
James,  who  was   to   make  the  purchase  for  them,  it  ought 
not  to  prejudice  them  ;  much  less  reason  is  there  that  it  should 
do  so,  where  it  is  not  to  them  or  in  trust  for  them,  but  to 
James,  and  his  heirs  and  his  assigns  in  absolute  property. 
How  could  it  be  material  to  the  issue  ?   Why  should  this 
forged  deed  be  put  on  them,  they  forced  to   claim,  nolens 
volens,  under    a  spurious  and  false^deed,  when  they  held  a 
true  one. 

It  is  a  just  and  wise  maxim  of  the  law,  that  nothing  irre- 
levant to  the  issue  should  be  received  in  evidence.  It  not 

only  tends  to  the  great  delay  of  the  public  business,  but  has 
a  more  mischievous  tendency,  to  bewilder  the  jury,  and  draw 
their  attention  from  the  rights  of  the  parties,  and  fix  it  on  some 
extraneous  matter  ;  on  the  acts  and  conduct  of  third  persons, 

which  though  they  might  benefit,  ought  not  to  injure  the  par- 
ties. Here  the  intention  of  the  jury  would  be  occupied  with 

the  attempt  of  James  to  defraud  Chancellor  of  the  whole, 

and  attaching  this  fraud  to  John  and  William,  might  fill  them 
with  indignation,  and  render  John  and  William  the  victims  of 

their  brother's  fraud,  a  fraud  injurious  as  well  to  them  as  to 
Chancellor. 

The  evidence  ought  not  to  have  been  admitted. 

The  Board  of  Property  has  no  legitimate  power  to  vacate 
a  patent  on  the  ground  that  it  had  been  obtained  by  a  forged 
conveyance.  Their  authority  is  confined  to  cases  of  imper- 

fect titles,  warrants,  locations,  rights  of  preemption,  promises. 
2  Smith  13,  Act  of  5th  April,  1782.  But  this  body  pos- 

sesses no  judicial  power.  It  is  for  them  to  say  in  the  first 
instance  to  whom  the  patent  shall  issue.  But  this  does  not 
decide  the  rights  of  the  claimants.  It  is  open  to  them  for 
trial  by  jury  as  if  no  decision  of  the  board  had  been  made. 
But  they  can  issue  no  scire  facias  to  repeal  a  patent,  to 

VOL.  VII.—  Y 
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1821.      call  in  and  cancel  one  patent  and  issue  another.     The  Le- 
gislature have  conferred  no  such  power  on  them.     This  pro- 

Fosru;      ceeding  was  a  mere  nullity,  coram  nonjudice,an<\  the  minutes 

andamither  not  cvjdence  of  any  thing.     Independent  of  this  radical  ob- 
s.nw      jcctioii  to  the  proceedings,  it  was  exposed  to  others;  it  was 

and  unoilier.  /•       •  •  ..... 
not  a  hnal  order,  in  was  ex  parte,  in  which  it  was  not  con- 

templated to  bring  in  John  and  William,  by  notice  to  be 

served.  This  interlocutory  order,  ex  parte,  and  not  war- 
ranted by  any  law,  ought  not  to  have  gone  to  the  jury.  It 

was  all  excess  of  authority  ;  for  when  a  patent  is  issued,  their 
power  is  at  an  end  ;  they  have  performed  their  business. 

For  if  they  possessed  authority  to  condemn  and  cancel  a  pa- 
tent, this  condemnatory  power  would  be  the  exercise  of  the 

highest  judicial  authority,  higher  than  exercised  by  the 
highest  judicial  tribunal  in  this  State,  and  be  conclusive  on 

the  rights  of  the  parties,  and  without  review  and  without  ap- 
peal, giving  it  an  effect  greater  than  a  verdict  and  judgment  in 

ejectment,  which  is  but  a  possessory  remedy,  its  whole  object 
to  put  the  party  in  possession  ;  for  in  truth  and  substance,  a 
judgment  in  ejectment  is  a  recovery  of  possession,  without 
prejudice  to  the  right,  however  it  may  appear  afterwards. 
Even  between  the  parties,  he  who  enters  under  it,  can  only 
be  possessed  according  to  his  right,  prout  lex  proatulat ;  if 
he  has  a  freehold,  he  is  in  of  a  freehold  ;  if  a  chattel  interest, 
he  is  in  as  a  termor ;  his  possession  varies  according  to 

his  right,  and  if  he  has  no  title,  he  is  in  as  a  trespasser.  Tay- 
lor Lessee  of  Atkyns  v.  Horde,  1  Burr.  113. 
The  record  of  the  Supreme  Court,  was  clearly  evidence 

for  the  purpose  for  which  it  was  offered  It  was  introduc- 
tory to  other  evidence  to  prove  that  a  witness  who  was  ex- 

amined on  the  trial,  gave  the  same  evidence  he  did  in  this  ; 
to  corroborate  his  credit  which  had  been  impeached  by  tes- 

timony of  inconsistent  statements  made  by  him.  But  the 
notes  of  Judge  YEATES  of  what  the  witness  swore  at  the 

former  trial,  ought  not  to  have  been  received  for  any  pur- 
pose, either  to  corroborate  or  contradict  what  he  on  this  trial 

testified,  or  as  evidence  in  chief.  This  question  was  fully 

considered  in  Miles  v.  O'-Hara,  4  Binn.  108.  It  is  not  to 
be  distinguished  in  principle  from  this.  The  death  of  the 
Judge  cannot  stamp  his  notes  with  higher  credit  than  they 
possessed  at  his  death.  They  were  rejected  on  the  ground 
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that  no  man  could  be  heard  without  oath  ;  for  however  ele-      1821. 

vated  the  station  of  the  officer  may  be,  his  verification  must  Sunbury- 
be  on  oath,  unless  where  the  law  directs  him  to  do  an  official      FOSTER 

act,  for  there  it  receives  his  certificate  as  sufficient  evidence  an(lanothep 

•v. 

of  the  
act  

being  
done.     

This   
holds  

as  well  
in  the  

case  
of       

Sm.w 
judicial  officers,  as  all  others.  The  taking  notes  of  evidence 
is  not  an  act  required  by  any  law,  and  therefore  his  certifi- 

cate or  notes  are  no  evidence  that  they  contain  the  truth. 
It  is  not  evidence  on  oath.  In.  giving  evidence  of  what  a 
witness  swore  at  a  former  trial,  great  strictness  is  required 
as  to  the  verv  words  uttered  by  him.  Yet  I  do  not  give  any 
opinion  how  far  a  case  of  necessity  might  justify  in  a  civil 

action  the  admission  of  a  deceased  Judges'  notes,  as  a  long 
acquiescence  in  a  former  verdict,  the  death  of  the  juror,  a 
sedulous  inquiry  without  effect  to  procure  living  testimony, 
when  the  trial  was  between  the  same  parties  and  privies. 

The  deed  of'  15th  April,  1796,  from  Morrison  to  Thomas 
Matthews,  proved  by  one  of  the  subscribing  witnesses  to 
have  been  executed  in  Ireland,  and  certified  by  the  sovereign 
of  Belfast,  under  the  seal  of  the  corporation,  was  received  in  • 
evidence  without  any  evidence  of  the  seal.  A  conveyance 

executed  out  of  the  State,  proved  by  one  of  the  subscribing 
witnesses  before  any  mayor  or  chief  officer  of  the  cities, 
towns  or  places,  where  such  conveyance  is  executed,  and 
certified  under  the  common  or  public  seal,  such  probate  so 
certified,  is  made  valid  as  if  proved  in  the  county  where  the 
land  lies,  by  Act  of  23d  May  1715.  1  Sm.  94. 

The  seals  of  all  public  Courts  established  here,  are  re- 
ceived in  evidence,  without  extrinsic  proof  of  the  genuine- 

ness ;  but  the  seal  of^.a  corporation  whether  foreign  or  do- 
mestic ought  to  be  proved  by  a  witness  acquainted  with  the 

impression.  It  is  not  however  required  to  prove  the  seal  of 
a  corporation  in  the  same  manner  as  the  seal  of  an  individual, 
that  is,  by  producing  a  witness  who  saw  the  seal  affixed  to  the 
identical  instrument.  But  where  a  seal  purports  to  be  under 
the  seal  of  a  corporation,  it  will  be  sufficient  to  show  that  the 
seal  is  the  official  seal  of  the  corporate  body.  Phil.  Evid.  290. 
And  such  was  the  opinion  of  this  Court  with  respect  to  the 
corporate  seal  of  the  bank  of  North  America,  in  Leazure  v. 

Hillegas,  decided  at  Chamber  sburg,  (post.}  There  can  be  no 
difference  whether  it  is  to  prove  a  grant  or  contract  made  by 
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1621.      the  corporation  itself,  or  the  seal  is  used  as  a  medium  of  proof 
Suntntry.        to  authenticate  an  instrument  executed  by  others.     Here  no 

evidence  was  given.     The  seal  it  was  contended  proved  it- 
and  another  seif.  Nothing  could  be  more  unreasonable  than  to  give  such 
SHAW  effect  to  any  impression  called  a  seal.  Public  convenience 

and  another.  ̂   requjreti  Courts  to  recede  from  the  strict  formal  proof 
demanded  as  to  private  seals  ;  but  the  relaxation,  the  admis- 

sion of  proof  by  witnesses,  of  the  impression  used  by  a  cor- 
poration, though  they  did  not  see  the  seal  affixed,  is  suffi- 

ciently liberal  j  farther  than  this  the  Courts  have  not  yet  gone, 
nor  ought  they  to  go.  This  statute  proof  of  execution  of  a 

deed  should  be  complied  with,  and  when  the  Legislature  re- 
quired the  proof  of  deeds  executed  out  of  the  State  to  be 

certified  by  a  chief  officer,  and  under  a  common  or  public 

seal,  they  intended  that  when  such  deed  was  offered  in  evi- 
dence, the  seal  should  be  proved,  and  when  the  seal  is  proved* 

and  not  before,  is  the  requisite  proof  of  the  ex-ecution  made  ; 
otherwise  any  instrument  conveying  lands,  with  any  seal  to 
it,  might  be  produced  in  Court  as  certified  under  the  seal  ot 
the  corporation  where  it  purports  to  have  been  proved.  In 

England,  the  only  seal  of  a  corporation  which  Courts  will  ju- 
dicially acknowledge,  is  the  seal  of  the  corporation  of  the  city 

of  London.  The  deed  was  not  recorded,  nor  exemplification 
from  the  record  offered ;  but  the  original  was  received  in 
evidence,  which  without  some  proof  of  the  seal,  ought  not 
to  have  been  admitted.  For  these  reasons  judgment  is  re- 
versed. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

MLLER  against  MOORE. 

IN  ERROR. 
June. 

An  award  ERROR  to  the  Court  of  Common  Pleas  of   Union 
by  arbitrators   COUnty. 
appointed  by 
the  agreement  of  some  of  the  children  of  an  intestate  and  the  husbands  of  some  others,  directing  one 
of  the  parties  to  the  submission  to  take  the  land  of  the  intestate  at  I  he  appraisement,  and  to  pay  a  cer- 

tain sum  to  the  children  of  the  intestate,  is  bad,  first  because  it  cannot  vest  the  land  in  such  party  with- 
out a  conveyance,  which  is  not  directed;  secondly  because  the  husbands  submitted  without  their  wires. 
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This  was  an  action  upon  an  award.     William  Moore  the  de-      1821. 

fendant  was  a  son  of  William  Moore,  deceased,  and  Samuel  ®mbury' 
Miller,  the  plaintiff,  was  the  husband  of  Frances,  one  of  the  MIU.EB. 

daughters  of  the  said  William  Moore,  deceased.  Both  plain-  ̂ - 
tiff  and  defendant,  together  with  one  John  Wilson,  James 
Backhouse,  John  Covert,  Isabella  Moore,  and  James  Moore, 
bound  themselves  to  each  other  respectively,  in  the  sum  of 

50O  dollars  penalty,  on  condition  «'  to  stand  to  the  verdict, 
agreed  on  by  a  number  of  auditors,  chosen  by  said  parties, 

to  settle  the  estate  of  William  Moore,  deceased."  John  Wil- 
son, James  Backhouse,  and  John  Covert,  were  the  husbands 

of  daughters  of  the  said  William  Moore,  deceased.  There 
were  other  children  of  the  said  William  Moore,  who  did 

not  sign  the  agreement  of  arbitration.  The  arbitrators  award- 
ed, "that  William  Moore,  is  indebted  to  the  heirs  of  William 

Moore,  deceased,  657  pounds,  18  shillings,  and  1O  pence. 
William  is  to  take  the  land  at  the  appraisement ;  that  is  to  say, 

at  3  pounds,  14  shillings,  per  acre  ;  the  one-third  to  be  paid 
against  the  first  day  of  May  next ;  the  next  third  to  be  retain- 

ed in  the  hands  of  William  Moore  or  his  successor,  with  him 

paying  the  interest  during  the  widow's  life  ;  at  her  death  the 
gale  then  retained,  is  to  be  paid,  and  equally  divided  amongst 
the  heirs;  likewise  the  widow  is  to  receive  the  interest  of  the 

first  gale.  Said  Moore  is  to  give  sufficient  security  for  the 
performance  of  the  above  articles.  Given  under  our  hands 

and  seals  this  18th  day  of  March,  1800."  Samuel  Miller,  the 
plaintiff  in  this  suit,  demanded  one-eighth  part  of  the  whole 
sum,  awarded  against  the  defendant,  being  the  portion  to 
which  he  was  entitled  in  right  of  his  wife  Frances.  The 
Court  of  Common  Pleas  charged  the  jury,  that  the  action 
could  not  be  supported,  and  the  plaintiff  tendered  a  bill  of 
exceptions.  The  jury  found  a  verdict  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 
TILGHMAN,  C.  J   The  Court  of  Common  Pleas  was  of 

opinion,  that  the  action  could  not  be  supported.  This  de- 
pends on  the  validity  of  the  award.  The  question  is  then, 

whether  the  award  be  good,  or  not.  It  was  no  doubt  the  in- 
tention of  the  parties,  to  procure  a  partition  of  the  estate  of 

William  Moore,  deceased,  by  arbitration,  instead  of  going  into 

the  Orphans'  Court.  But  they  have  been  unfortunate  in 
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1821.  their  plan.  The  Orphans*  Court  would  have  had  power  to 
vest  the  legal  estate  of  the  land  in  William  Moore^  the  defen- 

MILL«R  dant,  without  any  conveyance  from  the  other  heirs,  taking 

''•  security  from  him,  to  pay  the  others  their  respective  portions, 
in  the  manner  prescribed  by  the  Act  of  Assembly  in  such 
case  provided.  But  arbitrators  had  no  such  power.  The 

defendant  cannot  obtain  the  legal  estate,  without  a  convey- 
ance from  the  others.  But  this  award  directs  no  convey- 

ance. Therefore  it  is  neither  mutual,  nor  final.  The  defen- 

dant is  to  pay  for  his  father's  land,  without  getting  a  title  to 
it.  Besides,  the  submission  to  these  arbitrators,  is  not  made 

by  all  the  proper  parties.  The  husbands  have  submitted, 
without  their  wives.  The  wives  therefore  are  not  bound. 

So  that  if  the  defendant  were  to  pay  the  husbands,  the  title 

of  their  wives  to  their  father's  land  would  not  be  extinguish- 
ed. The  award  is  radically  bad.  It  is  impossible  to  support 

it.  This  Court  is  therefore  of  opinion,  that  the  judgment  of 
the  Court  of  Common  Pleas  should  be  affirmed. 

Judgment  affirmed. 

SELIN  and  others  against  SNYDER  and  others. 

IN  ERROR. 
June. 

~A  leading  in-         ERROR   to  the   Court   of  Common  Pleas   of  Union 
terrognorv  is,  _, 

wh.nitisex-  'county. preswd  in 
Bot-h  a  man- 

ner, m  in  indicate  to  the  witness  the  answer  which  it  is  wished  he  should  make ;  and  if  there  be  no 
such  indication  the  interrogatory  is  fair. 

It  it  be  stated  in  a  record  of  the  Orphans'  Court,  of  the  proceedings  for  the  sale  of  an  intestate's 
'  lands,  that  certain  administrators  of  such  intestate  came  into  Court,  and  requested  the  sale,  one  of 
th>«e  administrators  cannot  afterwards  be  received  in  a  suit  respecting  the  lands,  as  a  witness  to 
prove  th»t  she  did  not  consent  to  the  sale. 

The  truth  of  the  record,  concerning  matters  within  the  jurisdiction  of  the  Orphans'  Court,  can- 
not br  disputed. 

It' the  noiicn  be  that  depositions  will  be  taken  at  a  certain  house  in  the  borough  of  Lancaster,  and 
all  that  appears  is,  that  the  deposition  offered  was  taken  in  the  county  of  Lancaster ;  it  cannot  be 
read  in  evidence,  if  taken  in  the  absence  of  the  opposite  party.  But  the  appearance  of  the  adverse 
party  cares  every  defect  of  notice. 
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This  was  an  action  of  ejectment  brought  by  Anthony  Sny-      1821. 

der  and  others,  heirs  of  John  Snyder,  deceased,  against  An-  "_^ 
thony   Selin  and  others,  heirs  of   Anthony  Selin,  deceased.       SELIN 

The  defendants  claimed  under  a  sale  of  the  land  in  dispute,    an  °the 
part  of  the  estate  of  the  said  John  Sntjder,  deceased,  made     SNYDER 

r  r   L     *-T    L        »  ̂ .  r  AT     +L        L          and  others. 
by  virtue  ot  an  order  of  the  Orphans  Court  or  Northumber- 

land County,  on  the  petition  of  Mary  Sny  der,  widow  of  the  said 
John,  (who  afterwards  intermarried  with  Jacob  Kendig,)John 
Miller  and  Simon  Snyder,  deceased,  administrators  of  the  said 
John  Snyder.  The  principal  ground  on  which  the.  plaintiffs 
rested  their  title,  was,  that  the  sale  made  by  Selin  was  void, 
because  of  his  fraudulent  misrepresentations  and  threatening 

language  at  the  time  of  the  sale,  by  which  persons  were  in- 
duced not  to  bid,  or  deterred  from  bidding.  In  the  course 

of  the  trial,  the  deposition  of  Mary  Kendig  was  offered  in 

evidence  by  the  plaintiffs,  to  certain  parts  of  which  the  de- 
fendants objected,  and  being  admitted  in  evidence  by  the 

Court,  the  defendants  excepted  to  their  opinion.  One  of  the 

parts  objected  to,  was  the  deponent's  answer  to  the  second 
interrogatory.  The  interrogatory  was  in  these  words.  "  Did 
you  ever  acknowledge  the  deed  made  for  the  land  in  question, 
to  Anthony  Selin  ?  How  and  when  drd  you  make  the  acknow- 

ledgment ?"  Answer.  "  I  never  acknowledged  the  deed  in 
any  other  way  than  I  have  stated  ;  that  is,  I  said  in  the  pre- 

sence of  Frederick  Evans,  Esq.  that  I  signed  the  deed  to  my 

sorrow."  The  signature  of  Mary  Kendig  to  the  deed  for 
these  lands,  as  one  of  the  administrators  of  her  husband  John 

Snyder,  and  her  acknowledgment  of  it  before  Frederick  Evans 
Esq.,  certified  by  him,  were  in  evidence. 

Another  question,  the  fourth  proposed  to  Mrs.  Kendig, 

and  her  answer,  were  as  follows.  «*  Were  you  or  not  ever 

consulted  about  applying  to  the  Orphans'  Court,  to  have  an 
order  to  sell  the  land,  or  did  you  ever  consent  to  the  sale  ?" 
Answer.  "I  was  never  asked  to  apply  to  the  Orphans' 
Court,  for  the  sale  of  the  land  in  question,  nor  did  I  ever 

consent  to  have  it  sold."  The  record  of  the  Orphans'  Court 
had  been  given  in  evidence,  which  shewed  that  Mary  Snyder, 

(before  her  marriage  with  Kendig^)  John  Miller,  and  Simon 
Snyder,  presented  a  petition  for  the  sale  of  the  land  of  John 
Snyder  y  in  order  to  pay  his  debts,  and  that  after  the  land  had 
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1821.      been  sold  to  Selin,  Jacob   Kendig,  and  Mary  his  wife,  (late 
Sunbury.       widow  Snyder,}  John  Miller,  and  Simon  Snyder,  made  a  re- 

port  of  their  proceedings  to  the   Court,    by  whom  the  sale 
and  others    was  confirmed.     The  record  stated  that  Kendig  and  his  wife, 

•  DEB     (late   Mary  Snyder,)  John  Miller,  and  Simon  Snyder,  ad- 
and  others,  ministrators  of  John  Snyder,  deceased,  came  into  Court,  and 

prayed,  &?c. 

The  depositions  of  Daniel  Witmer  and  Peter  Gonter,  read 
in  evidence  on  behalf  of  the  plaintiffs  below,  were  also  ex- 
cepted  to.  These  depositions  were  taken  ex  parte,  under  a 
rule  of  Court.  The  plaintiffs  gave  notice  to  Simon  Snyder, 

that  the  depositions  would  be  taken  4«  at  the  house  of  Adam 
Weaver,  innkeeper  in  the  borough  of  Lancaster,  on  Tuesday 

the  8th  of  August,  at  ten  o'  clock  in  the  morning."  The  de- 
positions were  taken  on  the  day  appointed,  before  Paul  Zant- 

zinger,  a  justice  of  the  peace  for  the  county  of  Lancaster,  but 
it  did  not  appear  where  they  were  taken,  except  that  they  were 
taken  in  the  county  of  Lancaster. 

Bellas  and  Burnside,  for  the  plaintiffs  in  error. 
1.  In  the  first  place,  Mrs.  Kendig  is  received  to  deny  that  she 

acknowledged  the  deed  before  the  magistrate,  though  such  ac- 
knowledgment is  certified  by  him.  Parol  evidence  is  not  admis- 

sible to  contradict  a  deed.  Snyder's  Lessee  v.  Snyder,  6  Binn* 
484.     The  consequences  would  be  mischievous,  if  parol  evi- 

dence were  admitted  to  contradict  the  certificate  of  the  jus- 
tice.    The   law    entrusts  the  justice    to  take  the  acknow- 

ledgment and  make  the  certificate,  and  .gives  faith  to  them 

when  done.     In  1  Harr.  &P  M1-  Henry,  211,  in  chancery  in 
Maryland,  it  is  decided,  that  no  evidence  can  be  received 

to  invalidate  the  acknowledgment  of  a  deed  before  two  jus- 
tices, agreeably  to  the  laws  of  Maryland.     But  a  further  ob- 

jection to  this  answer  is,  that  the  question  is  a  leading  ques- 
tion, and  therefore  the  answer  ought  not  to  have  been  recei- 

ved.    The  former  case  ofSnyder's  Lessee  v.  Snyder,  6  Binn. 
483,  furnishes  a  precedent  on  this  point. 

2.  But  a  point  of  more  importance  and  more  clear  is,  that 
Mrs.  Kendig  ought  not  to  have  been  allowed  to  give  evidence 
contradicting  the  record  of  the  Orphans'  Court,  viz.  that  she 
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never  consented  to  the  sale.  The  defendants  are  purchasers 

on  the  faith  of  a  gale  by  order  of  the  Orphans'  Court,  and 
many  titles  depend  on  such  sales.  It  is  well  settled  by  nu- 
merous  decisions,  that  no  averment  can  be  received  against 
a  record.  18  fin.  73.  Cruise  on  Jines,  35. 

3.  It  does  not  appear  that  the  depositions  of  Witmer  and 
Confer  were  taken  at  the  house  and  at  the  time  stated  in  the 

notice.  The  rule  to  take  depositions  is  for  the  benefit  of  the 
person  taking  it,  and  it  is  incumbent  on  him  to  prove,  that 
he  has  complied  with  the  rule.  There  is  no  evidence  on  re- 

cord at  what  place  the  depositions  were  taken.  The  defen- 
dant was  sick  when  notice  was  served  on  him,  and  he  did  not 

attend  the  taking. 

Lashells,  contra. 
1.  In  answer  to  the  first  error  assigned,  we  say  that  the 

answer  of  Mrs.  Kendig  did  not  affect  the  deed  ;  she  did  not 
deny  that  she  had  acknowledged  the  deed.     She  admits  that 
she  said  in  the  presence  of  the  magistrate,    that  she  had 
signed  the  deed  :  and  refers  to  her  having  sworn  so  before, 
in  a  former  part  of  the  deposition,  which  was  read  without 
objection.     Bat  if  she  had  contradicted  the  acknowledgment, 
it  would  form   no  exception  to  her  evidence.     A  deed  is 
good  without  acknowledgment  ;  it  is  not  a  material  part  of 
the   deed.      And   the    decisions    shew    that  such  acknow- 

ledgment may  be  explained  and  controlled  by  parol  evidence. 
Hurst  v.  Kirkbride,   1  Binn.  616.     Gratz  v.  Evalt,  2  Binn. 

95.      Baring  v.  Shippen,  2  Binn.  154.     M'-Ferrand  v.  Pow- 
ers, ±  8erg.  &?  Raivle,  102.  4  Johns.  161.  4  Johns.  230. 

2.  Might  not  M  rs.  Kendig  prove  that  she  never  consented  to 

the  sale,  by  order  of  the  Orphans'  Court  ?     There  was  no 
act  of   Mrs.   Kendig  appearing  in   the  record.     John    Kid 
clerk  of  the  Court,  signed  the  names  of  the  administrators 
to  the  report  of  the  sale.     Stating  that  she  never  consented 
to  the  sale,  does  not    contradict    the  record  ;    because  she 

might  have  petitioned  for  the  sale,   and  yet  objected  to  it 

when  made.     The  Orphans'  Court  is  a  Court  of  limited  ju- 
risdiction, and  their  proceedings  may  be  questioned  collate- 

rally in   another  suit.     Messinger  v.  Kintner^  4  Binn.  97. 

Fines,  recoveries,  and  other  conveyances,  obtained  by  means 

of  forged  deeds  or  fraud,  may  be  avoided,  Courtrtght  v.  Pul- 
VOL.  VII.—  Z 

1821. 

and   thers 

SNTDER 
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1821.      teny,  2  Atk.  380.     Baker  v.  Pritchard,  2  Atk.  387.     Engle- 
Jield  v.  Englejield,  1    Tern.  443.     Cruise  on  fines,  221.     In 
this  case  we  contended  below,  that  the  conveyance  was  ob- 

tained from  Mrs.  Kcndig,  by  means  of  fraud  and  of  impo- 
sition. 

3.  As  to  the  depositions  of  Witmer  and  Gonter.  The 
objection  is,  that  it  does  not  appear  that  the  depositions  were 

taken  at  the  house  of  Adam  Weaver.  Nothing  however  ap- 
pears to  the  contrary,  and  therefore  it  should  be  presumed 

they  were  taken  according  to  the  notice.  In  Sweitzer's  Les- 
see v.  Meese,  5  Binn,  5OO,  the  notice  was,  that  depositions 

would  be  taken  at  the  house  of    Spongier :  and  deposi- 
tions taken  at  the  house  of  Samuel  Spongier,  were  held  to  be 

well  taken.  In  the  present  case,  the  justice  makes  a  note 
that  the  defendant  though  notified  did  not  appear.  Now 
this  must  be  understood  that  he  did  not  appear  at  the  place 
notified,  and  consequently  that  the  depositions  were  taken  at 
that  place.  The  defendant  received  no  injury.  It  lies  on 
those  claiming  under  him  to  shew  that  he  attended  at  Wea- 

vers, and  sustained  damage  by  the  depositions  not  being  ta- 
ken there. 

The  opinion  of  the  Court  was  delivered  by 
TILGHMAN,  C.  J.  [After  stating  the  facts  on  the  first 

point.]  The  reason  offered  by  theydefendants'  counsel,  against 
this  evidence  is,  that  the  law,  having  entrusted  Frederick 

Evans,  a  justice  of  the  peace,  with  authority  to  take  the  ac- 
knowledgment of  deeds,  and  he  having  certified,  that  Mary 

Kendig  did  acknowledge  this  deed  before  him,  his  certificate 
cannot  be  contradicted.  But  that  question  does  not  arise, 
because  Mary  Kendig  did  not  contradict  the  certificate.  She 
confesses  that  she  acknowledged  the  deed,  but  was  sorry  that 
she  ever  signed  it.  This  was  what  the  plaintiffs  wanted  to 
prove.  It  was  material  for  them  to  show,  that  although 
Mary  Kendig  executed  the  deed,  and  acknowledged  it,  yet 
she  was  never  satisfied  with  the  sale  to  Selin.  I  am  of  opi- 

nion therefore,  that  the  evidence  was  properly  received. 
There  was  another  objection,  not  to  the  answer,  but  to  the 

interrogatory  itself  as  being  a  leading  one.  The  interroga- 
tory might  have  been  put  in  a  more  unexceptionable  manner. 

"  Did  you  or  did  you  not,  ever  acknowledge  the  deed  ?"  &c. 
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But  I  do  not  think  that  the  form  in  which  it  is  put,  is  so  im-  1821. 

proper  as  to  render  it  necessary  to  suppress  the  answer.  Sunbury. 
Some  very  nice  distinctions  have  been  taken,  as  to  what  is, 
or  is  not  a  leading  interrogatory.  But  I  take  the  true 
mark  of  a  leading  interrogatoy  to  be,  its  being  expressed  in 
such  a  manner  as  to  indicate  to  the  witness,  the  answer  which 
it  is  wished  he  should  make;  in  that  case  it  is  said,  to  lead 
him  to  the  answer.  The  interrogatory  now  under  considera- 

tion is  not  so  expressed.  I  do  not  perceive  in  it  any  disclo- 

sure of  the  plaintifls'  wish,  as  to  the  answer  to  be  given.  In- 
deed, taking  the  interrogatory  altogether,  it  is  fair  enough. 

The  witness  is  called  upon,  in  general  terms,  to  declare  how 
and  in  what  manner  she  made  the  acknowledgment.  It  seems 
to  be  taken  for  granted,  that  an  acknowledgment  was  made, 
but  there  is  not  the  least  intimation  of  any  particular  fact  or 
circumstance,  which  the  plaintiffs  desire  to  draw  from  the 
witness.  It  cannot  therefore  be  called  a  leading  interrogatory. 

The  4th  question  proposed  to  Mary  Kendig^  and  her  an- 

swer, are  also  objected  to.  Question,  *«  Were  you,  or  not,  ever 
consulted  about  applying  to  the  Orphans'  Court,  to  have  an 
order  to  sell  the  land,  or  did  you  ever  consent  to  the  sale  ?" 
Answer. — "  I  was  never  asked  to  apply  to  the  Orphans'  Court, 
for  the  sale  of  the  land  in  question,  nor  did  I  ever  consent  to 

have  it  sold."  It  appears  by  the  record  of  the  Orphans' 
Court,  that  Mary  Snyder,  (before  her  marriage  with  Kendig^) 
John  Miller ,  and  Simon  Snyder,  presented  a  petition  for  the 
sale  of  the  land  of  John  Snyder,  in  order  to  pay  his  debts, 
and  that  after  the  land  had  been  sold  to  Selin,  John  Kendig 

and  Mary  his  wife,  (late  widow  Snyder^  John  Miller  and 
Simon  Snyder,  made  a  report  of  their  proceedings  to  the 
Court,  by  whom  the  sale  was  confirmed.  It  is  expressly 

stated  on  the  record,  that  Kendig  and  wife,  (late  Mary  Sny- 
der^  John  Miller,  and  Simon  Snyder,  administrators  of  John 
Snyder,  deceased,  came  into  Court  and pr.ayed^  fcfc.  So  that 
the  evidence  is  in  direct  contradiction  of  the  record.  The 

Orphans'  Court  were  acting  within  their  jurisdiction.  They 
had  power  to  receive,  and  to  grant  the  petition  for  a  sale  of 

John  Snyder's  land,  and  therefore  what  is  averred  on  the 
record  cannot  be  contradicted.  The  sale  may  be  avoided,  if 

unfairly  made,  but  the  assertion  in  the  record,  that  the  par- 
ties appeared  in  Court,  must  be  taken  for  absolute  verity. 
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1821.       In  18  Vin.  Ab.  title  Record,  pa.  17.  pi.  34,  several  cases  are 

unhury.       cited  in  the  note,  on  this  subject.     "  One  cannot   aver   that 

SEU!(       the  jury  was  not  sworn,  as  the  record  avers,  nor  that  the 

and  others   jurors  gave  other  verdict  than  is  entered  on  the  record.     If 
SHTDKB     the  Sheriff  return,  that  the  party  was  summoned,  the  party 

»d  others    ̂ ^  not  be  received  to  say,  that  he  was  not  summoned,  for 
he  cannot  contradict  the  return  directly,  but  he  may  say,  that 
which  stands  with  the  record,  as,  that  he  was  not  summoned 

according  to  the  law  of  the  land,'*  »«•  he  may  show  matters  of 
fact,  out  of  the  record,  but  shall  not  falsify  the  record."    The 
purchaser  is  bound  to  look  to  the  jurisdiction  of  the  Orphans' 
Court ;  and  in  some  instances,  the  validity  of  their  proceed- 

ings, even  within  their  jurisdiction,  has  been  contested  in  the 
Courts  of  Common  Law.     But  the  truth  of  their  records, 

concerning  matters  within  their  Jurisdiction,  cannot  be  dis- 
puted.    Orders  for  the  sale  of  the  lands  of  deceased  persons, 

are  among  the  most  frequent  business  of  the  Orphans'  Court, 
and  if  administrators,  who  have  petitioned  for  a  sale,  and 

prayed  the  Court  to  confirm  it,  shall  be  permitted,  after  many 
years,  to  deny  their  assent  to  the  sale,  it  will  occasion  great 
inconvenience  and  confusion.     I    am   therefore  of  opinion 

that   Mary  Kendig's  evidence  in   contradiction  of  the   re- 
cord, ought  not  to  have  been  received. 

Exceptions  were  also  taken  in  the  Court  below,  to  the  ad- 
mission of  the  depositions  of  Daniel  IVitmer,  and  Peter  Gon- 

ter.  These  depositions  were  taken  ex parte,  under  a  rule  of 
Court.  The  plaintiffs  gave  notice  to  Simon  Snyder,  that  the 

depositions  would  be  taken,  "at  the  house  of  Adam  Weaver,  Inn- 
keeper in  the  borough  of  Lancaster,  on  Tuesday  1st  August, 

at  10  o'clock  in  the  merning."  The  depositions  were  taken, 
on  the  day  appointed,  before  Paul  Zantzinger,  a  justice  of  the 
peace  for  the  county  of  Lancaster ;  but  it  does  not  appear 
where  they  were  taken,  except  that  they  were  taken  in  the 
county  of  Lancaster.  This  is  a  fatal  defect.  It  is  incum- 

bent on  the  party  who  offers  a  deposition  in  evidence,  to 
prove  that  it  was  taken  according  to  notice,  unless  the  ad- 

verse party  attended,  in  which  case  any  defect  of  notice  is 
cured.  When  this  notice  was  served  on  Mr.  Snyder ,  he  was 
sick,  and  he  did  not  attend  at  the  taking  of  the  depositions. 
The  defendant  might  have  proved,  by  parol  evidence,  that 
the  depositions  were  taken  according  to  the  terms  of  the  notice, 
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although  omitted  to  be  so  certified  by  the  magistrate.     But      1821. 

no  proof  of  that  kind  was  produced,  the  depositions  were  offer- 
ed  by  the  plaintiffs,  with  no  other  evidence  than  what  appear- 

cd  on  their   face.     Inasmuch  then,  as  it  does  not  appear    and  others 

that  those  depositions  were  taken  at  the  house  of  Adam  Wea-     SNYDEK 

ver,  in  the  borough  of  Lancaster,  I  am  of  opinion  that  they   aud 
ought  not  to  have  been  admitted  in  evidence.  Upon  the  whole 
matter,  the  judgment  is  to  be  reversed. 

Judgment  reversed  and  a  venire  facias 
de  novo  awarded. 

OVERFIELD  against  CHRISTIE  and  another. 

IN  ERROR.  June> 

ERROR   to  the  Court  of  Common  Pleas  of  Luzerne    Infa"eje± 
mcnt  to  reco- 

county,  in  an  ejectment  brought  by  Jacob  OverjielcL  against  ver  land  in 
Jerusha  Christie  and  Hugh  Osterhout,  in  which  there  was  a  immaterial 

verdict  and  judgment  for  the  defendants.  no^thedefen- 
dant  claimed rni         *   •    *.•  re  •          -j  !•  *.\~  title  under  the 

The  plaintiff  gave  in  evidence,  an  application  in  the  name  susquehanna 
of  Samuel  Lefevre,  dated  the  3d  April.  1  769,  on  which  a  Company,  if 

the  ejectment survey  was  made  4th  October,  1773,  and  a  patent  issued  to  were  not 
Joseph   Wharton   17th  August,  1784.     On  the    7th   June, 

1813,  Joseph  Wharton  conveyed  to  the  plaintiff,  in  conside-  than  two  years 
'yr     f  '  from  the  pas- ration  of  122  dollars,  5O  cents.  sage  of  the 

Act  of  25th 
March,  1813. 

The  defendants  claimed  under  Nathan  Abbott,  who  made    Itissuffi- 

a  settlement  and  improvement  in  1788.     Abbott  sold  his  im-  j'mige  charge 
provement   to  Lazarus  Ellis,  'who  sold  to   Peter  Osterhout,^^'^ '  in  order  to 

deceased,  his  son-in-law,  the  husband  of  Jerusha  Christie,  make  defence 
under  the 
Statute  of Limitations,  there  should  have  been  a  possession  adverse  to  the  plaintiff's,  for  twenty-one  years. 

It  is  not  necessary  he  should  go  farther  :nul  chatge  that  if  the  defendant  entered  without  colour 
of  title  hi*  adverse  possession  WHS  not  sufficient  to  bar  the  plaintiff. 

One  who  enters  on  land  as  a  trespasser,  clears  it,  builds  a  house  and  lives  in  it,  acquires  some- 
thing which  IK  may  transfer  by  deed  or  descent  :  and  if  the  possession  of  such  persons  and  others 

claiming  under  him,  added  together  amounts  to  twenty-one  years,  And  was  adverse  to  him  who 
had  the  legal  title,  the  Act  of  Limitations  is  a  bar  to  a  recovery. 
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1821.      (daughter  of  Ellis,)  one  of  the  defendants,  and  father  of  the 

_  other  defendant,  Hugh  Osterhout. 
OVERFIELD 

CHHISTIB  ̂ he  defendants  rested  their  defence  on  the  Act  of  Limita- 
and  another,  tions  ;  to  avoid  which  the  plaintiff  gave  evidence  tending  to 

shew  that  after  the  death  of  Osterhout,  Mr.  Ovcrton,  the  at- 
torney in  fact  of  Joseph  Wharton,  was  on  the  land  in  the  year 

1812  or  1813,  and  offered  to  sell  it  to  the  widow  Christie  (one 
of  the  defendants)  who  was  then  living  on  it,  who  said  she 
was  unable  to  purchase  it,  and  that  Mrs.  Christie  and  the 
plaintiff  about  the  time  the  plaintiff  purchased  of  Overton,  as 
attorney  of  Wharton,  were  in  treaty  concerning  the  sums 
which  the  plaintiff  should  pay  to  her  as  a  compensation  for 
the  improvements  made  by  her  husband.  These  matters 
were  submitted  to  the  jury  by  the  President  of  the  Court  of 
Common  Pleas,  who  told  them,  that  in  order  to  make  defence 

under  the  Act  of  Limitations,  it  was  necessary  that  there 
should  have  been  a  possession  adverse  to  Whartorfs  for 

twenty-one  years.  The  plaintiff  contended  also,  that  the  de- 
fendants could  not  avail  themselves  of  the  Act  of  Limita- 

tions, because  the  persons  under  whom  they  claimed  were 
seated  on  the  land  under  a  title  derived  from  the  State  of 

Connecticut \  and  that  having  shewn  no  title  under  Pennsyl- 

vania,  it  was  to  be  presumed  that  their  title  was  under  Con- 
necticut. But  the  Judge  was  of  opinion  that  no  such  pre- 

sumption ought  to  be  made,  because  a  settlement  under  a 
Connecticut  title  was  criminal  under  the  law  of  Pennsylvania. 

The  Judge's  charge  which  was  excepted  to  by  the  plaintiff, 
was  placed  on  the  record,  and  the  objections  to  it  were  now 
reduced  to  three  points. 

1.  That  there  was  error  in  saying  *<  that  it  was  incumbent 
on  the  plaintiff  to  prove  that  the  defendants  claimed  under 

Connecticut.'9 
2.  That  the  Judge  ought  to  have  instructed  the  jury,  that 

if  the  defendants  entered  without  colour  oftitlet  their  adverse 

possession  was  not  sufficient  to  bar  the  plaintiff  from  reco- 
vering. 

3.  That  he  ought  to  have  charged,  that  Nathan  Abbott, 
having  entered  without  title,  was  a  trespasser,  and  so  were 

all  those  who  came  after  him ;  and  consequently  no  conti- 



OF  PENNSYLVANIA.  170 

nuity  of  possession,  which  is  essential  where  one  defends      1821. 
himself  solely  by  the  Act  of  Limitations. 

OVERFIELD 
Duer  and  Hall,  for  the  plaintiff  in  error,  cited  Act  of  As-      „   "• 9  CHHISTIB 

sembly,  March  26th,  1785,  Purd  D.  349.  March  llth,  1800,  and  another, 
3  Sm.  L.  421.    March  25th,  1813,  Pamph.  180.    Aj>rillliht 
1795,  3Sm.  L.  209.  457.  February,  16th,  1801,  Ib.  458.459. 
Co.  Lit.  103,  b.  271.  a.  385.    17  Via.  Ab.  533,  534.  568.  593. 
Old  Nat.  Brev.  117. 

Greenough,  contra. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN  C.  J. — 1.  By  the  Act  of  Limitations,  26th 
March,  1785,  no  person  can  support  an  action  to  recover  the 
possession  of  land,  unless  he,  or  the  persons  under  whom  he 

claims,  have  had  possession  within  twenty-one  years  next  be- 
fore the  commencement  of  the  suit.  But  in  order  to  protect 

those  persons  who  derived  titles  from  the  State  of  Pennsyl- 
vania, against  the  unlawful  possession  of  those  who  in  con- 

tempt of  the  Government,  pretended  to  derive  title  from  the 
State  of  Connecticut,  it  was  enacted,  by  the  Act  of  llth 

March,  1800,  that  the  Act  of  26th  March,  1785,  "  should  be 
repealed,  and  have  no  effect  within  what  was  called  the  seven- 

teen townships,  in  the  county  of  Luzerne,  nor  in  any  case  where 
title  is  or  has  at  any  time  been  claimed  under  what  is  called 

the  Susquehanna  Company,  or  in  any  way  under  the  State 
of  Connecticut,  for  any  lands  or  possessions  within  this  Com- 

monwealth."  The  land  for  which  this  ejectment  was  brought, 
does  not  lie  within  the  seventeen  townships,  so  that  the  case 
could  only  be  affected  by  the  defendants  claiming  under  the 
Susquehanna  Company,  or  the  State  of  Connecticut.  But 
there  is  another  Act  of  Assembly,  passed  the  25th  March, 

1813,  to  be  taken  into  consideration,  in  order  to  form  a  judg- 
ment on  this  case,  and  from  that  Act  it  will  appear,  that  whe- 

ther the  defendants  derived  title  under  Connecticut  or  not, 
was  of  no  importance,  as  regarded  the  Act  of  Limitations. 
By  this  last  mentioned  Act,  it  is  provided,  that  in  two  years 
from  the  passing  thereof,  the  Act  of  llth  March,  1800, 
should  be  repealed,  and  the  Act  of  26th  March,  1785,  (the 
general  Limitation  Act,)  should,  after  the  expiration  of  the 



176  CASES  IN  THE  SUPREME  COURT 

1821.      said  two  years,  be  taken  and  construed  to  extend  as  fully 
and  effectually  to  that  part  of  the  Commonwealth,  against 

OM.HUU.U    every  person  and  persons  whatsoever,  except  those  who  shall 

CHIUSTIS    have  brought  their  action  for  the  recovery  of their  possessions > 
and  another,  within  the  said  period  of  two  years,  as  in  any  other  parts  of 

the  same.  The  policy  and  intent  of  this  Act,  are  extremely 
clear.  Before  the  passing  of  it,  the  Connecticut  claimants 

had  pretty  generally  submitted  to  the  title  under  Pennsyl- 
vania^ the  Legislature  having  made  very  great  and  expensive 

efforts  to  effect  a  compromise  between  those  who  claimed 
under  the  two  States.  It  was  therefore  thought  prudent,  to 
restore  full  effect  to  the  Act  of  Limitations,  in  that  part  of 
the  State  to  which  the  pretended  title  under  Connecticut  ex- 

tended, taking  care  at  the  same  time,  to  do  justice  to  the 
Pennsylvania  claimants,  by  allowing  them  ample  time  to 
bring  their  actions,  before  the  Act  could  attach  against  them  ; 
and  for  that  purpose  the  period  of  two  years  was  judged 

sufficient.  Now  the  plaintiff's  action  was  not  commenced 
within  two  years,  and  therefore  to  him  it  was  perfectly  im- 

material whether  the  defendants  had  claimed  under  Connec- 

ticut or  not.  It  is  unnecessary  then  to  enquire  whether  the 

Judge  was  right  or  wrong,  in  saying,  that  the  law  implied 
no  presumption  of  a  claim  under  Connecticut,  the  point  being 
irrelevant.  Even  if  the  fact  of  such  a  claim  had  been  con. 

ceded,  the  plaintiff  would  have  been  bound,  not  having 
brought  his  action  within  two  years.  I  do  not  mean  how* 
ever  to  insinuate  any  doubt  of  the  correctness  of  the  charge 
on  this  point.  I  incline  to  think  it  was  right. 

2.  I  cannot  perceive  the  force  of  the  second  objection.  It 

grants  the  possession  to  be  adverse,  and  yet  calls  for  some- 
thing more — for  some  colour  of  title.  To  be  sure  if  a  man 

enters,  without  pretence  of  title  of  any  kind,  into  land  which 
he  knows  to  be  appropriated,  there  is  considerable  reason  to 
suppose,  that  he  does  not  mean  to  deny  the  title  of  the  owner, 
but  merely  to  occupy  the  land,  with  an  intent  to  become  a 
purchaser ;  especially  if  the  owner  lives  at  a  distance.  But 
this  presumption  may  be  rebutted  by  proof  that  he  set  the 
owner  at  defiance.  Whether  Abbott  knew  of  the  survey  on 

Lefevre's  application,  when  he  first  settled,  does  not  appear. 
If  he  did  not,  he  no  doubt  intended  to  hold  for  himself 

against  the  world.  I  think,  however,  that  the  Judge  put 
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that  matter  fairly  to  the  jury,  upon  the  fact,  of  adverse  pos-      1821. 
Snnburu. session  or  not. 

3.  As  to  privity  between  trespassers.     If  one  enters  and    OVKRFIELD 
commits  a  trespass,  and  then  goes  off,  and   another  comes    Clll.^Tri 
after  him,  and  commits  a  trespass,  I   grant  that  there  is  no  and  nnoiher. 
privity  between  these  persons,  nor  can  the  possession  be  said 
to  be  transferred  and  continued  from  one  to  the  other.     But 

I  cannot  see  that  the  present  case  falls  within  that  principle. 
Here  has  been  a  possession  of  four  or  five  and  twenty  years, 
transferred  in  the  two  first  instances,  for  a  valuable  conside- 

ration, and  finally  transferred  from  father  to  son.     Each  new 

possessor  has  been  substantially  connected  with  his  prede- 
cessor.    The  law  pays  great  regard  to  a  possession  trans- 

mitted from  father  to  son  ;  so  great  indeed,  that  where  there 
was  a  disseisin  and  a  descent  to  the  heir  of  the  disseisor,  the 

entry  of  the  disseisee  was,  at  common  law,  taken  away.  Lord 
MANSFIELD  has  told   us,  that  of  seisin  and  disseisin  very 
little  was  known  in  his  time,  but  the  name.     In  Pennsylvania 
we  certainly  have  not  been  in  the  habit  of  going  deeply  into  that 

antiquated  subject  ;  nor  is  it  material  to  inquire  whether  Ab- 
bot or  those  who  came  after  him  acquired  a  seisin  according 

to  the  strict  import  of  the  term.     Our  law  permits  all  per- 
sons whether  in  or  out  of  seisin   or  possession,  to  transfer 

their  claim,  such  as  it  is,  good  or  bad,  by  deed  or  will.     And 
I  have  no  manner  of  doubt,  that  one  who  enters  as  a  tres- 

passer, clears  land,  builds  a  house  and  lives  in  it,  acquires 

something-  which  he  may  transfer  to  another  ;  and  if  the  pos- 
session of  the  two  added  together,  amounts   to  twenty-one 

years,  and  was  adverse  to  him  who  had  the  legal  title,  the  Act 
of  Limitations  will  be  a  bar  to  his  recovery.     It  would  be 
extraordinary  indeed,  if  a  possession  acquired  without  force 
could  not  be  transferred,  when  we  hold  that  prior  possession 
alone,  is  good  title  to  recover  in  ejectment,  against  all  but  him 
who  shews  better  title.     But  when  possession  has  been  con- 

tinued for  a  number  of  years,  and  has  passed  from  hand  to 
hand  for  valuable  consideration,  or  by  descent  from  parent  to 
child,  it  has  something  respectable  in  it.     The  argument  of 
the  plaintiff  leads  plainly  to  this   consequence,  that  the  Act 
of  Limitations  can  never  take  effect  in  favour  of  a  defective 

title,  unless  one  man  lives  twenty-one  years  ;  because  every 
one  who  enters  under  a  defective  title  is   a  trespasser,  and 

VOL.  VII — A  a 
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1821.      being  a  trespasser,  he  cannot,  according  to  the  doctrine  con- 
tended tor,  transfer  his  possession  to  another,  or  even  trans- 

OVKHHELD    nr»it  it  bv  descent  to  his  heir,  so  as  to  make  a  connected  con- 

CHRISTIB     tinurd  possession.     If  that  be  the  case,  there  is  little  use  in 
and  another,  the  Act  of  Limitations.     But   I  am  decidedly  of  opinion 

that  the  law  is  not  so,  and  that  it  was  well  laid  down  in  the 

charge   of   the   Court  of  Common  Pleas.     The  judgment 
should  therefore  be  affirmed. 

Judgment  affirmed. 

June. 

CLYMER  and  others  against  THOMAS  and  another. 

IN  ERROR. 

A  bill  of  ERROR  to  the    Court   of  Common    Pleas   of  Union exceptions 
and  writ  of  er-  county. 
ror  lie  on  the 
refusal  of  the 

Court  of  Com-      This  was  an  action  of  trespass  brought  by  Henrif  Clumer 
monPLas,  to  .   .     .JT    .  .  „ 
alto*  to  the     and  four  others,  the  plaintifTs  in  error,  against  Henry  and 

m£tmJ££  John    Thomas,  before  a  justice    of  the    peace,  for  cutting 

the ti. i  (.tihe  timber  of  the  plaintiffs,  growing  on  their  land  in  the  county 
cans    which          __....  ,_,,       ..  .  ri          I--/T-  i 
v.,s  nmiurof  of  umon.  I  he  justice  gave  judgment  tor  the  plaintiffs,  and 

th^kr"^"^  tne  defendants  appealed  to  the  Court  of  Common  Pleas.  The 
o»  \iHi-ch,  declaration  filed  in  the  Common  Pleas  laid  the  trespass  in 
by  the  verdict  the  township  of  Reaver,  in  the  county  of  Union,  but  having 

gassed  against  in  jact  been  committed  in  the  township  of  Centre,  the  plain- 
Noes-  tiffs  moved,  after  the  jury  were  sworn,  for  leave  to  mend 

thepri'n,iss.on  their  declaration,  either  by  inserting  Centre  instead  of  Beaver 
or  r.fusai  of  township,  or  by  striking  out  the  township  altogether  ;  but  the 
low,  of  an  a-  Court  refused  to  permit  the  amendment,  whereupon  the 

TOrni'nonlaw1,  plaintiffs  excepted  to  their  opinion.  The  jury  found  a  ver- 
orbybomHSta-^jct  for  the  defendants,  and  iudgment  was  rendered  accor- tuti-suheseare  •*       ° 

•within  their       dingly. 
disci-e-tion. 

In  tres- 
pass tor  an  act,  which  the  declaration  states  to  have  been  committed  in  the  township  of  Beaver  in  a 

cointy,the  plaintiff  on  thfirinl  lias  a  right,  under  the  Act  of  the  21st  of  March,  1806,  to  amend  the 
declaration,  by  making  it  the  township  of  Centre  so  as  to  correspond  with  the  fact. 
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Lashells,  for  the  plaintiffs  in  error.  1821. 

The  sixth  section  of  the  Act  of  the  21st  of  March,  1806,  Sunbury. 

is  peremptory,  that  when  in  the  opinion  of  the  Court  mtbr-      CL*MKR 
mality    will  affect  the    merits   of  the  cause   in  controversy,    atul  otllers 
.  V. 

the  plaintiff  shall  be  permitted  to  amend  his  declaration  THOMAS 

or  statement,  and  the  defendant  may  alter  his  plea  or  defence  an  a 
on  or  before  the  trial  of  the  cause.  The  amendment  prayed 
was  entirely  matter  of  form.  The  motion  to  strike  out  the 
township  of  Beaver,  would  have  made  the  cause  of  action 
exactly  conformable  to  the  suit  before  the  justice,  in  which 

no  township  was  mentioned.  In  Cunning-ham  v.  Day, 
2  Serg.  &?  Raivle,  1.  the  Court  permitted  an  amendment,  by 
adding  a  special  count,  after  the  jury  were  sworn,  and  this 
Court  in  error  held  the  amendment  to  be  proper,  and  that  it 
ought  to  be  allowed,  provided  the  plaintiff  adheres  to  the 
cause  of  action  on  which  the  suit  was  brought.  It  cannot 
be  pretended,  that  the  granting  or  refusing  an  amendment 
authorised  by  this  Act,  rests  in  the  discretion  of  the  Court. 
Its  words  are  positive,  that  the  plaintiff  shall  be  permitted  to 
amend.  It  would  be  extremely  injurious  if  the  law  should 
be  so  construed,  as  to  leave  the  amendments  permitted  by 
it,  in  the  discretion  of  the  Court  below.  In. the  present  case 
the  cause  was  lost  merely  for  want  of  this  amendment. 

Bradford",  contra. 
Granting  that  the  plaintiff  may  have  been  injured  by  the 

refusal  of  the  Court  below,  yet  there  are  many  things  in 
which  that  may  be  the  case,  and  yet  no  writ  of  error  lies, 
1  Binn.  226.  A  bill  of  exceptions  ought  to  be  on  some 
point  of  law,  either  in  admitting  or  denying  evidence,  or  a 
challenge,  or  matter  of  law  arising  upon  a  fact  not  denied,  in 
which  either  party  is  overruled  by  the  Court.  1  Bac.  Ab. 

528.  Bull's  N,  P.  515.  Phi/I.  Ev.  214.  A  writ  of  error 
will  not  lie  to  a  decision  upon  a  matter  within  the  discre- 

tion of  the  Court  below.  As  upon  a  motion  to  set  aside  a 
nonsuit  and  grant  a  new  trial,  United  States  v.  Evans, 
5  Crunch,  58O.  Nor  upon  a  refusal  to  reinstate  a  cause 
after  it  has  been  dismissed,  Welsh  v.  Mandeville,  7  Cranch, 

152.  Nor  upon  a  judgment  of  nonsuit,  Van.  Ness  v.  Buelt 
4  Wheat.  74.  It  cannot  be  assigned  for  error,  that  the  Court 
below  refused  a  continuance  of  the  cause  after  issue  joined, 
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1821.      on  account  of  the  absence  of  a  material  witness,  Woods  v. 
Toung,  4  Cranch,  237  ;  or  refused  to  grant  a  new  trial,  Ma- 

CLT.MKH     fine  Insurance  Company  v.  Hodgson,  6  Cranch  217;  254.  or 

mnd'-th.rs    to  aj|ow  a  piea  to  j)e   amendtd,  or  a  new  one  filed,  Marine 
Tin. MAS      Insurance  Company  v.    Hodgson,  9   Cranch,  217.    254.     So 

there  can  be  no  hill  of  exceptions  for  refusing  to  allow  the 
removal  of  an   action   brought   in   the   State    Court   to  the 
Circuit  Court  of  the  United  States,  Carey  v.  Cobbett,  2  Teates, 
277.     Our  Act  of  Assembly  is   not  more  operative  than  the 
English  statutes  of  amendment  and  jeofail,  or  the  rules  of 
the  common  law.     The  amendment  was  not  merely  matter 
of  form,  to  which  alone  the  Act  of  1806  extends.     It  went 
to  introduce  a  new  cause  of  action,  viz.  a  trespass  in  Centre 
township,  which  is  a  different    matter  from  a   tresspass  in 
Heaver  township. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN.  C.  J. — Where  the  Court  has  a  discretion,  to 
permit  or  refuse  an  amendment,  no  exception  lies  to  its  opinion. 
This  is  the  case  of  all  amendments  at  common  law,  and  some 
of  the  amendments  by  statute.  But  the  most  extensive  and 
efficacious  of  the  British  statutes  do  not  admit  of  a  question 
of  this  kind,  because  they  give  relief,  not  by  ordering  an 
amendment,  but  by  providing  that  the  judgment  $hall  be  good 
notwithstanding  the  defect  in  process  or  pleadings.  It  was 
decided  by  the  Supreme  Court  of  the  United  States,  in 
Woods,  &fc.  v.  Young,  4  Crunch,  237,  that  the  refusal  of  the 
Court  to  grant  a  continuance,  could  not  be  assigned  for  error, 
because  it  was  a  matter  of  discretion.  The  same  Court  deci- 

ded, in  the  Marine  Insurance  Company  of  Alexandria, v.  Hodg- 
son, 6  Cranch,  217,  that  the  refusal  to  receive  an  additional 

plea,  or  to  amend  one  already  filed,  cannot  be  assigned  as  er- 
ror. And  the  reason  given  for  these  decisions  is  satisfac- 

tory ;  that  amendments  of  this  kind  depend  more  on  the  par- 
ticular circumstances  of  each  case,  than  on  any  precise  and 

known  rule.  Upon  the  same  principle  we  decided  in  Burd 

v.  Dansdale's  Lessee,  2  Binn.  80,  that  the  refusal  to  grant  a 
new  trial  could  not  be  assigned  as  error  ;  and  we  have  re- 

peatedly held,  that  when  the  Court  below  decides  on  mo- 
tions, in  which  it  is  necessary  to  inquire  into  facts  not  on  the 

record,  and  in  which  the  decision  must  rest  on  the  discre- 
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tion  of  the  Court,  as  in  motions  to  open  judgments,  there      1821. 

can  be  no  redress  in  a  Court  of  error,  however  great  the  in-  Sun&ury. 
jury,   which  either  party  has  sustained.     But  the  case  be-      CLTMER 
fore  us  is  not  of  an  amendment  at  common  law,  or  one  in    and  others 

•v. 

which  the  Court  was  at  liberty  to  exercise  its  discretion.  It  THOMAS 

was  the  right  of  the  plaintiffs,  under  the  Act  of  the  21st  of  and 
March,  1806.  sect.  6,  by  which  it  is  enacted,  that  "where  it 
appears  to  the  Court,  that  there  is  an  informality  in  the  de- 

claration, or  pleadings,  which  will  affect  the  merits  of  the 

cause,  the  plaintiff  shall  be  permitted  to  amend  his  declara- 
tion or  statement,  and  the  defendant  may  alter  his  plea  or 

defence,  on  or  before  the  trial  of  the  cause  ;  and  if  by  such 

alteration  and  amendment,  the  adverse  party  is  taken  by  sur- 

prise, the  trial  shall  be  postponed  to  the  next  Court-"  Now 
in  the  present  case,  the  substance  of  the  plaintiffs'  case,  was 
a  trespass  committed  by  the  defendants,  by  cutting  timber 

growing  on  the  plaintiffs'  land,  in  the  county  of  Union.  It 
was  unnecessary  to  name  the  township,  but  being  named,  the 
plaintiff  was  bound  by  it,  and  estopped  from  proving  the 
truth  of  his  cause.  It  could  not  but  appear  to  the  Court, 

that  this  error  in  form,  was  fatal  to  the  plaintiffs'  cause,  and 
therefore  it  is  our  opinion,  that  the  Act  of  Assembly  was  im- 

perative in  favour  of  the  amendment.  We  do  not  say,  that 
in  every  instance,  the  amendment  must  be  granted.  We 
have  heretofore  decided,  that  where  a  plea  in  abatement  is 
kept  back  until  after  the  swearing  of  the  jury,  it  was  not  the 

intention  of  the  Act,  that  the  defendant  should  be  permit- 

ted to  alter  his  plea,  and  thus  defeat  the  plaintiffs'  action. 
So  when  a  plea  is  kept  back,  which  ought  to  have  been  put 
in,  puts  darrein  continuance.  And  many  other  cases  may  oc- 

cur, not  within  the  scope  and  intent  of  the  Act.  But  the 
case  before  us,  is  a  simple  informality,  destructive  of  the 

merits  of  the  plaintiffs'  cause,  and  never  discovered  till  after 
the  jury  were  sworn.  It  appears  to  us,  therefore,  to  fall  di- 

rectly within  the  provision  of  the  Act,  and  consequently  the 
amendment  was  not  matter  of  favour  or  discretion,  but  of 

right.  It  is  our  opinion  that  the  judgment  should  be  rever- 
sed, and  the  record  returned  to  the  Court  of  Common  Pleas, 

in  order  that  the  amendment  may  be  made,  and  the  cause 
tried  again. 

Judgment  reversed. 
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1821. 

Stinfi-iry. 

TEETOR  against  ROBINSON. 

IN  ERROR. 
June. 

An  inwi-  ERROR  to  the  Common  Pleas  of  Luzerne  county. 
vent  ilrbtor 
who  has  been 

discharged  by  Trover  by  Conrad  Teetor  the  plaintiff  below,  against  John 

iawofNew1"  W>  Robinson  for  a  horse.  Teetor  was  discharged  in  New 
York  and  as-  Tork  under  the  insolvent  law  of  that  State,  and  assigned  his signed  among  ,  .  .    .  .  •        r 
oiher property  property,  among  which  was,  "  a  claim  to  a  horse  in  hands  ot 

handTrf I  ckl- Jo/m  W'  R°ton*on,"  for  which  horse  this  suit  was  now 
zenofPenn-  brought.  Teetor  gave  bond  with  security,  according  to  the 

not^ftTr'wards  law  of  New  2ork,  to  deliver  all  the  assigned  property  to  the 
!lringV^ver    assignees  in  three  months, ror  such  horse. 

The  defendant  obtained  a  verdict  and  judgment  belowr. 

Baldwin,  for  the  plantiff  in  error,  cited  2  Johns.  344. 
W  Johns.  4OO.  II  Johns.  490. 

The  Court  stopped  Mallory,  for  the  defendant. 

PER  CURIAM.— The  plaintiff  was  discharged  under  the 
insolvent  law  of  New  Tork,  and  assigned  among  other  things 
the  horse,  for  which  this  action  of  trover  was  brought.  After 
the  assignment,  the  property  was  out  of  the  plaintiff,  and 

therefore  the  present  action  cannot  be  supported.  The  judg- 
ment must  therefore  be  affirmed. 

Judgment  affirmed. 
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1821. Stmbwy. 

REED  and  others  administrators  of  MEREDITH  against 
CIST. 

IN  ERROR. 
June. 

ERROR  to  the  Court  of  Common  Pleas  of  Luzerne    Administra- 

action  under 
thf  Act  of 

John  Reed  and  others,  administrators  of  Samuel  Meredith,  28th  March, 
deceased,  brought  this  action    of  debt  against  Jacob  Cist,  coverpenlhies 

late  treasurer  of  Luzerne  county,  to  recover  various  penalties  |°£  illegal  fees 
of  fifty  dollars  each,  for  taking  greater,  and  other  fees  than  officer  from 

the   law  allows,  for  advertising  42  tracts  of  land,  -viz.  one  ;,^Vitfe  time. 
dollar   fifty  cents   for  each  tract,  which  penalties  amounted  *hoash  they r  may  recover 
in  the  whole,  to  the  sum  of  2100  dollars.     The  action  was  back  the  sums 

founded  on  the  Act  of  Assembly  :of  the  28th   March,   1814,  Ka 
and  the  case  was  left  to  the  Court  without  argument.     The     Query> 
_  .     ,  _        ,       ,    _       ,         °  whether  they Court  below  gave  judgment  tor  the  defendant.  could  sue  if the  act  had 

given  cumula- 
The  opinion  of  the  Court  was  delivered  by  tive  damages 
T-»  T        -I-L  •  i  •        •          •  r  •     i     i  i  ,     .     .     to  the  party 
DUNCAN  J  .  —  I  here  is  one  objection,  it  it  holds  good,  it  is  grieved. 

laying  the  axe  to  the  root  of  the  action.  Can  administrators 
sustain  an  action  for  the  penalty,  under  the  Act  of  28th  March, 
1814,  (Purd.  223,)  for  establishing  a  fee  bill.  That  act  after 
prescribing  the  fees  of  the  several  officers,  including  County 
Treasurer  and  his  fees,  provides,  that  if  any  officer  shall  take 
greater  or  other  fees  than  is  expressed  and  limited,  for  services 
done,  he  shall  forfeit  and  pay  the  party  injured  50  dollars. 

The  fee  for  advertising,  including  printer's  charge,  is  fifty 
cents.  The  charge  made  and  paid,  was  one  dollar  fifty  cents, 
for  advertising  and  other  costs,  on  42  tracts;  the  accumulated 
penalties  would  amount  to  2,100  dollars,  the  sum  demanded. 
It  was  a  principle  of  the  common  law,  that  when  the  cause  of 
action  was  founded  on  a  misfeasance  or  a  nonfeasance,  arose 
ex  delicto,  that  the  personal  action  died  with  the  person, 
and  this  rule  still  holds  with  respect  to  the  person  by  whom 
the  injury  was  done;  but  as  to  him  on  whom  it  was  done,  the 
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1821.      4.  Ed.  3.   C.  7y  de  bonis  asportatis   in  vita  testntoris^  has 

made  considerable  alterations,  and  by  an  equitable  construc- 
U«D        tion,  the  executor  or  administrator,  shall  have  the  same  action 

and  others    for  any  jnjurv  done   to   the   personal   estate   of  the  testator. ailminiilrHt.'is  /        j       . 

of  MKREDITH  or  intestate,  whereby  it  becomes  less  beneficial  to  them,  as  the.  de- 
CIST.  ceased  might  have  had,  whatever  the  form  of  action  might  be. 

So  far  has  the  equity  been  extended,  that  debt  will  lie  by  an 
executor  or  administrator,  for  the  penalty  given  by  the  statute 
to  the  party  grieved  hy  snbstraction  of  tithes.  The  penalty  was 
treble  damages.  But  this  was  because  there  was  a  duty  as 

well  as  a  *vrong ;  it  was  not  altogether  penalty  and  punish- 
ment. I  Vent.  30.  Mercian's  case. 

The  principle  to  be  extracted  from  all  the  cases,  is  this: 
that  although  the  most  beneficial  action  dies  with  the  person 
because  founded  in  tort,  yet  the  action  by  which  the  value  of 
the  thing  might  be  recovered,  would  remain  against  executors 
or  administrators.  But  here  the  action  is  purely  personal,  it 
is  a  punishment;  the  sum  to  be  recovered,  is  no  part  of  the 
excess;  it  is  not  damages  accumulative  to  the  damages  sustain- 

ed, but  is  vindictive  totally,  having  no  relation  to  a  connection 
with  compensation  or  contract.  There  was  no  duty  owed  to 
intestate^  for  which  his  representatives  claimed  compensation; 
it  was  all  penal  infliction  for  a  wrong  done  to  him.  I  give  no 

opinion  how  it  might  be  considered  if  the  Act  had  given  ac- 
cumulative damages,  to  the  party  grieved,  making  the  real 

damages  the  standard,  and  then  doubling  or  trebling  that. 
There  the  act  is  not  strictly  penal. 

The  plaintiffs  could  recover  back  any  thing  paid  beyond 
the  legal  fees,  but  not  for  the  forfeiture  or  penalty.  That  is 
in  toto  penal.  No  evidence  could  have  supported  this  action  of 
debt  for  penalty  incurred  in  the  life  time  of  the  intestate.  It 
died  with  him,  and  did  not  survive  to  his  administrators. 

Judgment  affirmed. 

l<& 
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1821. 
Sunbury. 

HUBCEY  against  VANHORNE  and  others. 

IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Columbia    Surveys made  in  April, 

County.  1777,  by  an 

agent  tor  the 
person  who 

Ejectment  to  August  Term,  1816,  brought  by  Bernard^  been  the 

Hubley,  against  James  Vanhorne,  Robert  Montgomery,  Tho-  ̂ yoiMi rider 
mas  M'- Henry,  John  M'-Farran,  and  William  Scott,  landlords tht  Pr°Prie- 

-  „  *'•'  tary,are  void, 
OI  VantlOrne,  and  give  no 

•,.-..    ,  title  again stan interveiiing 

The  plaintiff  claimed  title  by  warrant  of  the  16th  Au srust  survey.  They nn^lit  hftvt  flc* 

1773,  to  Randall  Michael,  for  30O  acres  adjoining  John  Koyle,  quired  validity 

and  by  warrant  of  the  same  date,  to  Joseph  Hubley,  for  300u?1'Le.Vt!'5A-cu8 '  *  J  otl7th  March, 

acres  adjoining  Thomas  Polegreen  ;  and  gave  in  evidence,  re-  i"80,0r  sth 

ceipts  for  the  purchase  money  of  both  tracts,  dated  the  16th  biu'Vthe  pro* 

of  August,  1773.  Joseph  Hubley  and  Randall  Michael  by  their  v'"»°ns  of 
deeds  of  the  17th  of  August,  1773,  conveyed  to  Ludwig  Lau-  were  not  con- 

man,  Michael  Deffendorfer,  Christian  Wirtz,  Everhart  Mi-  theTare"™* 
chael,    William  Bush,   William   Atlee,  Adam   Hubley,  John™™    The 
Musser  and  John   Hubley.     By  deed  of  the  4th  of  April,  April,  irsi, 

1775,  Bernard  Hubley,  Ludwick  Lauman,  Michael  Dejfen-  ""mber  1*793 
dorfer,  John  Musser,  Adam  Hubley,  William  Atlee,  William  'lo  not  reach 
Bush  and  Everhart  Michael,  conveyed   to  Christian  Wirtz     Avoid  sur- 

and  John  Hubley.     Upon  these  warrants  there  was  a  survey  tkie  To'T  "er- 
made  by  Joseph  J.  Wallis  for  Charles  Lukens,  (who  had  been  *>n  procuring 

•v  i^/^i  /-    *       • ,  _   a  subsequent 
the  deputy  surveyor,)  upon  the  16th  and  17th  or  April,  1777.  survey. 

Upon  the  llth  of  April,  1793,  a  caveat  was  entered  against  wa^.^tr^sanot 
the  receiving  of  the   returns  of  these  surveys  so  far  as  they  precisely  de- 

r         j        'in-         «         ~,         i  rrM         r»  i       'rscrii)tive,  hut 
interfered  with  Benjamin   Chews   survey.      I  he  Board  of  on|j ̂ toa  corn- 
Property,  by  their  order  of  the  15th  November,  ̂ ^.re-?"1^^**^ 
quired  William  Montgomery,  the  then  deputy  surveyor  of  that  tachesoniy 

district,  to  make  return  of  these,  together  with  other  surveys  8Urv^ya.Ct 
made  for  the  same  company,  and  in  pursuance  of  this  order,  .-T1"1  Plain- 
William  Montgomery  surveyed  upon  Randall  Michael's  war-  sign  for  rror 

rant,  279  acres,  and  28   perches,  and  upon  Joseph  Hubley*s  giv^by't'he 
warrant,   112   acres,  and   37  perches.     Both  these  surveys  Court  which 
were  made  upon  the  24th  November,  1 796,  and  were  returned  bie  as  his  re- 

VOL.  VII.— B  b  q««t. 
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1821.      the  27th  of  June,  1797,  by  William  Montgomery,  the  deputy 
'"'y'        surveyor.     It  was  in  evidence,  that  upon  the  2Oth  November, 1796,  the  surveying  fees  were  paid,  and  that  the  taxes  had 

ljcen  Pa'd  regularly  by  the  plaintiff.  The  leading  warrant 
•mi  others,  ̂ was  in  the  name  of  Bernard  Hubley,  which  .was  thus  de- 

scribed :  "  for  300  acres  of  land,  to  include  a  deer  lick,  and 
a  small  run  ;  waters  running  a  westerly  course,  about  twenty- 
five  miles  from  fort  Augusta,  and  about  nine  miles  from  the 
north  east  branch  of  the  Susauehanna."  The  other  warrants 
of  the  company  were  adjoining  this  and  each  other  until  they 
came  to  Randall  Michael  and  Joseph  Hubley. 

The  defendants  title  commenced  by  warrant  of  the  23d 
of  February,  1790,  to  William  Scott  for  100  acres,  bounded 

by  land  in  possession  of  Abraham  Kline  on  Green  creek,  in- 
cluding a  small  cabin  in  the  county  of  Northumberland  ; 

upon  this  warrant  there  was  a  survey  of  95  acres,  and  70 
perches,  made  upon  the  llth  of  November,  1796,  by  William 
Montgomery*  deputy  surveyor  ;  and  by  another  warrant  of 

the  same  date,  to  John  M'-Farran,  for  120  acres,  on  the  wa- 
ters of  Green  creek,  adjoining  Millers,  on  the  east  side  of 

said  creek.  A  survey  was  made  on  this  warrant  upon  the 

llth  of  November,  1796,  by  William  Montgomery,  the  de- 
puty surveyor,  of  126  acres,  and  118  perches.  Upon  the 

return  of  their  surveys  it  was  noted  by  William  Montgomery, 
that  the  whole,  or  nearly  the  whole  of  these  surveys,  were 
included  in  a  survey  made  for  the  Lancaster  Company.  The 
purchase  money  of  these  warrants  it  appeared,  was  paid  on 
the  day  they  bore  date. 

On  the  trial  in  the  Court  below,  the  charge  of  the  Court 
was  as  follows  : 

In  comparing  the  title  of  the  plaintiff  and  defendants,  it 

will  be  found  that  the  plaintiff's  warrants  of  the  16th  of  Au- 
gust, 1773,  are  prior  to  those  of  the  defendants,  which  are 

dated  upon  the  23d  of  February,  1790.  But  the  surveys  of 
the  defendants,  which  were  made  upon  the  llth  of  Novem- 

ber, 1796,  are  before  any  legal  survey  made  for  the  plaintiff, 
which  was  not  made  by  Montgomery  until  the  24th  of  No. 

vember,  1796.  The  survey  made  for  the  plaintiff  by  J.  J. 
Wallis  in  1777,  was  not  a  legal  survey,  no  person  having  au- 

thority at  that  time  to  make  a  survey.  Warrants  are  gene- 



OF  PENNSYLVANIA,  187 

rally  considered  of  three  kinds;  those  which  are  descriptive      1821. 

of  the  land  to  be  surveyed  upon  them  ;  those  which  are  only  Anbury. 
descriptive   to  a  reasonable    intent ;    and    those  which  are     HUBLET 

called   lost  or  removed  warrants.     Upon  descriptive  war-    ,      v- VANHOHNH 

rants,  the  title  commences  from  their  date,  provided  a  survey  aud  others, 
is  made  within  a  reasonable  time  ;  but  upon  those  which  are 
only  descriptive  to  a  reasonable  degree,  the  title  commences 
from  the  time  of  their  survey.  Upon  what  are  called  lost 
or  removed  warrants,  the  title  does  not  commence  before  the 

return  of  survey.  If  the  warrants  both  of  the  plaintiff  and 

defendants  are  descriptive  only  to  a  reasonable  degree,  -which 
is  a  fact  for  the  decision  of  the  jury,  the  title  of  the  defendants 
should  be  preferred,  as  they  have  the  Jirst  legal  survey.  But 

if  the  jury  believe  that  the  plaintiff's  warrants  are  descriptive 
of  the  land,  has  he  used  due  diligence  in  obtaining  a  survey  ? 

The  plaintiff's  first  application  to  the  Board  of  Property  was 
in  1793,  which  was  after  the  date  of  the  defendants'  warrants  ; 
and  the  order  of  the  Board  of  Property  of  the  15th  of  No- 

vember* 1796,  was  after  the  defendants'  survey  of  the  llth  of 
November,  1796.  Those  surveys  made  by  Wallis  in  1777, 
have  already  been  decided  by  the  Supreme  Court -to  be  ille- 

gal and  without  authority  j  the  Court  do  not  consider  those 
surveys  notice  to  the  defendants  which  would  postpone  their 
claim  upon  their  warrants  obtained  in  1790.  A  deed  which 
has  been  recorded,  without  having  been  previously  legally 
proved,  is  not  considered  as  legal  notice  to  an  opposite  clai- 

mant, much  less  would  marks  made  upon  the  ground,  when 
no  surveyor  was  authorised  to  make  surveys.  Those  sur- 

veys were  permitted  to  be  given  in  evidence  to  shew  with 
what  diligence  the  plaintiff  has  pursued  his  claim,  and  for  no 
other  purpose. 

The  defendants  had  also  set  up  on  the  trial,  as  a  bar  under 

the  Statute  of  'Limitations,  a  possession  of  twenty  years,  in 
themselves  and  in  Joseph  Brittain  and  Jacob  Force,  whose 
right  they  alleged  they  had  purchased.  The  plaintiff,  among 
other  points  submitted  to  the  Court,  requested  them  to  charge 
the  jury,  as  the  5th  point)  that  neither  Brittain  or  Force,  dur- 

ing their  occupancy  of  the  house,  ever  designated  their  boun- 
daries as  improvers,  or  claimed  any  particular  number  of 

acres,  and  therefore  even  if  the  defendants  were  protected  by 
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1821.      tne  Statute  of  Limitations  at  all,  it  could  only  be  for  the  ex- 
Sunbnry.       act  quantity  actually  enclosed  and  occupied  twenty -one  years 

~  before  the  ejectment  was  brought. 

aniTothers15  T^e  Court  charged,  that  whether  the  boundaries  of  Brit- 
tain  and  Force  were  designated  twenty-one  years  before  the 
commencement  of  this  ejectment,  was  a  fact  for  the  jury. 
There  must  be  definite  boundaries  ;  otherwise  the  defendants 

would  be  confined  to  what  they  actually  occupied  twenty-one 
years  before  action  brought. 

The  following  errors  were  now  assigned  in  this  cause  by 
the  plaintiff. 

1.  Error  in  stating  to  jury,  that  the  surveys  of  plaintiff, 
made  in  1777,  were  void. 

2.  In  stating,  that  under  the  circumstances  of  this  case, 
the  surveys  of  Wullis  were  not  notice. 

3.  In  stating,  that  the  defendants  having  the  first  survey- 
have  the  best  title,  if  the  warrants  are  descriptive  only  to  a 
reasonable  intent. 

4.  The  fifth  point  proposed  to  the  Court,  was  not  an- 
swered, or,  if  answered,  it  was  answered  wrong. 

Marr,  for  the  plaintiff  in  error. 

Hepburn  and  Grecnough,  contra. 

GIBSON  J.  delivered  the  opinion  of  the  Court. 
The  construction  attempted  to  be  given  to  the  fifth  section 

of  the  Act  of  28th  January,  1 777,  cannot  be  sustained.  The 

proprietary  estate,  previous  to  the  revolution,  was  undoubt- 
edly their  absolute  property,  and  subject  to  their  disposition 

without  the  control  of  the  popular  branch  of  the  government ; 
but  the  motive  for  the  act  lay  deeper  than  a  mere  change  of 
the  form  of  government.  To  have  suffered  the  Penn  family 

to  retain  those  rights  which  they  held  strictly  in  their  pro- 
prietary character,  would  have  been  inconsistent  with  the 

complete  political  independence  of  the  State.  The  province 

was  a  fief  held  immediately  from  the  crown,  and  the  revo- 
lution would  have  operated  very  inefficiently  towards  com- 

plete emancipation,  if  the  feudal  relation  had  been  suffered 
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to  remain.  It  was  therefore  necessary  to  extinguish  all  to-  1821. 

reign  interest  in  the  soil,  as  well  as  foreign  jurisdiction  in  Stlnbury- 
matters  of  government.  But  there  was  an  obvious  distinc-  RUBLE* 
tion  between  what  the  proprietaries  had  appropriated  to  VATfHoRICE 
themselves  as  their  private  estate,  and  the  mass  of  unappro-  and  others, 
priated  land  which  they  held  only  as  proprietaries.  To  the 
first,  they  had  the  same  title  both  legal  and  equitable,  which 
every  other  member  of  the  community  had  to  his  estate,  and 
at  the  revolution  were,  as  to  those  lands,  as  much  within  the 

policy  of  protection  under  the  distribution  of  the  public  lands 
therefore  made,  as  any  other  individual :  to  the  second  they 
had  only  the  grant  in  the  charter,  which  depended  for  its  va- 

lidity on  a  connection  that  had  been  recently  severed.  Go- 
vernor John  Penn,  who  was  in  Philadelphia  at  the  declaration 

of  independence,  must  have  anticipated  the  events,  which 
have  since  taken  place  ;  for  although  the  land  office  was  kept 
open  to  the  December  following,  little  or  nothing  was  done  : 
and  after  the  passing  of  the  Act  in  question,  it  was  formally 
closed  and  the  officers  ceased  to  act.  This  contemporaneous 
construction,  and  submission  on  the  part  of  Mr.  Penn,  shew 
clearly  what  was  meant.  But  it  would,  independent  of  this, 
take  much  to  shew,  after  the  subsequent  Acts  of  Assembly 
of  the  17th  March,  1780,  and  the  decision  in  Hubley  v.  Chew, 
2  Sm.  Laws,  258.  2  Teates,  133,  that  all  proprietary  offices 
not  particularly  excepted,  were  not  terminated  by  this  Act. 
The  opinion  of  the  Court  in  Hubley  and  Chew,  upon  the  very 

title  now  in  question,  although  formed  at  Nisi  Prius,  is  en- 
titled to  every  respect  that  a  decision  can  receive  from  extra- 

ordinary abilities  in  the  counsel  who  argued,  and  intimate 
knowledge  of  the  subject  matter  in  the  Judges  who  decided 
it.  Those  Judges  were  contemporary  with  the  transactions 
under  consideration,  and  had  an  intimate  knowledge  of  the 
customs  and  history  of  the  land  office.  The  surveys  then, 
having  been  made  in  April,  1777,  by  Joseph  Wallis,  under 
Charles  Lukens,  who  had  been  the  deputy  surveyor  under  the 

proprietary  government,  were  unquestionably  without  autho- 
rity and  could  give  no  right  at  the  time  they  were  made. 

Have  they  been  recognised  or  acquired  validity  pursuant 
to  any  legislative  Act?  Under  the  Act  of  the  17th  March, 

1780,  they  might  have  acquired  validity  if  they,  had  been  re- 
turned pursuant  to  its  provision  ;  but  that  is  not  pretended. 
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They  were  actually  returned  however  before  the  Act  of  the 

5th  of  April,  1782,  the  6fth  section  of  which,  gave  the  sur- 
veyor  general  a  discretionary  power,  unlimited  in  point  of 
timei  to  act  on  l^e  subject  of  receiving  surveys  made  by  the 

and  others,  late  deputy  surveyors,  under  circumstances  similar  to  those 
which  existed  in  the  case  before  us.  The  returns  had  been 

taken  to  the  office  before  this  Act,  but  under  what  circum- 
stances we  know  not  :  all  that  is  certain  is,  that  the  surveyor 

general  never  acted  on  them*  or  received  them  under  the  Act. 
By  what  other  laws  then,  can  they  have  been  validated  ? 

The  Act  of  the  9th  of  April,  1781,  which  enables  the  own- 
ers of  warrants  granted  before  the  lOth  of  December,  1779, 

(at  which  period  the  officers  of  the  land  office,  under  the  pro- 
prietaries, entirely  ceased  to  act,)  to  obtain  patents  on  pay- 

ment of  the  purchase  money,  is  said  to  have  been  in  this  par- 
ticular, a  substantial  alteration  of  the  provisions  of  the  Act 

of  the  28th  of  January,  1777.  I  cannot  perceive  it.  The 
divesting  Act  of  the  £7th  of  November,  1779,  had  validated 
all  grants  of  the  late  proprietaries  before  the  4th  of  July,  1776, 
and  it  was  thought  proper  by  the  Act  of  1781,  to  extend  the 
time  to  the  10th  of  December  following  j  but  there  is  not  a 
word  said  about  unauthorised  surveys  on  any  of  these  rights. 
If  a  survey  had  been  made  by  the  proprietary  deputy,  before 
the  28th  of  March,  1777,  it  might,  by  the  Act  of  the  4th  of 
September,  1793,  be  returned  by  him,  provided  he  were  ia 
office  under  the  Commonwealth,  at  any  time  within  nine  years 
previous  to  the  time  of  making  such  return  ;  but  this  last  Act 
clearly  related  to  surveys  before  the  28th  of  March,  1777, 

when  the  officers  under  the  proprietary  government  had  au- 
thority ;  for  it  is  expressly  stated  that  the  surveyors  must 

have  acted  under  legal  appointments.  And  in  all  cases  where 

surveys  had  not  been  made  by  the  deputies  of  the  proprieta- 
ries, while  they  continued  to  act  under  valid  appointments, 

the  owner  of  the  warrant  or  location  might,  under  the  fifth 
section  of  the  Act  of  the  9th  of  April,  1781,  obtain  an  order 
to  the  surveyor  general  to  have  the  survey  made  under  the 

authority  of  the  Commonwealth.  All  these  laws,  taken  to- 

gether, form  a  system,  by  which  it  was  provided  that  pro- 
prietary grants  previous  to  the  10th  of  December,  1776,  should 

be  protected  ;  and  that  if  surveys  on  such  grants  had  not 
been  made  by  the  proprietary  deputy  surveyors,  while  they 
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had  authority  to  act,  they  might  nevertheless  be  made  by  de-      1821. 
puty  surveyors  acting  under  the  authority  of  the  Common- 

wealth.    But  even  where  surveys  were  made  by  the  proprie- 

tary deputies,  after  the  expiration  of  their  authority,  those    v   *• 
surveys  might  have  been  rendered  valid  under  certain  con-    and  others, 
ditions;  which  have  not  however  been  complied  with  in  the 
case  under  consideration,  and  the  surveys  must  therefore  be 
taken  to  be  void. 

It  is  insisted  that  granting  them  to  be  so,  they  were  still 
notice  of  a  prior  appropriation  of  the  land,  so  as  to  prevent 

an  appropriation  of  the  same  land  by  subsequent  purcha- 
sers ;  and  that  the  Court  should  have  so  directed  the  jury. 

But  that  would  have  given  to  them  an  operation  and  qualities, 
that  would  result  only  from  a  valid  and  binding  appropriation 
of  the  land.  Of  what  could  they  be  notice,  but  that  void 
surveys  had  been  made,  which  could  affect  the  rights  of  no 

one,  and  which,  therefore,  could  prevent  no  one  from  appro- 
priating the  land  on  a  subsequent  warrant.  The  returns 

could  be  received,  under  the  laws  subsequently  enacted,  only 
in  case  no  intervening  right  had  attached  ;  for  those  surveys 
were  not  to  be  established  to  the  prejudice  of  subsequent  pur- 

chasers, who  had  appropriated  the  same  land  under  subse- 
quent surveys,  which  were  lawful  when  they  were  made. 

This  is  not  even  as  strong  as  the  case  of  a  deed  improperly 

registered,  which  has  been  held  not  to  be  constructive  no- 
tice ;  for  the  existence  of  such  deed  is  a  fact  which  will  al- 

ways affect  the  party,  where  actual  notice  is  brought  home  to 
him  ;  but  here  the  very  fact  of  which  the  survey  was  said  to 
be  constructive  notice,  was  altogether  immaterial. 

It  is  objected,  that  the  jury  were  directed  that  the  defendants 
having  the  earliest  survey,  would  have  the  best  title,  neither 
of  the  warrants  being  precisely  descriptive  of  the  land,  but 
each  being  descriptive  to  a  common  intent.  The  law  is  clear 
beyond  dispute,  that  in  such  a  case  the  title  can  attach  cnly 
by  actual  survey.  It  is  also  objected  that  the  plaintiff  having 

prayed  the  Court  to  direct  the  jury,  that  the  tenants  in  pos- 
session, having  never  designated  their  boundaries  as  im- 
provers, nor  claimed  any  definite  quantity  of  land,  would,  if 

protected  at  all  by  the  Statute  of  Limitations,  be  so  only  for 

"  the  quantity  actually  enclosed  and  occupied,"  the  Court  left 
the  facts  to  the  jury  with  a  direction  that  there  must  be  defi- 
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1821.      mte  boundaries,  otherwise  the  defendants  would  be  confined 

to  what  they  "  actually  occupied  ;"  and  this,  it  is  said,  was  not 
HCBLII      a  direction  as  favourable  as  the  plaintiff  was  entitled  to  have, 

v    "•         because  it  might  extend  the  protection  of  the  Statute  to  what 
and  others,    was  not   actually  enclosed.     But  actual  occupancy  means  a 

pedis  possessio,  which  can  only  be  of  ground  enclosed.     The 
constructive  possession  supposed  to  result  from  defined  boun- 

.       daries  had  nothing  to  do  with  the  cause,  for  there  cannot  be 
such  thing;  but  the  direction  being  full  as  favourable  to  the 
plaintiff,  as  he  had  desired  in  his  prayer,  there  is  no  error  of 
which  he  can  take  advantage.     The  judgment  is  affirmed. 

Judgment  affirmed. 

NASS  against  VANSWEARINGEN  and  others. 

Monday , 
June  15. IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Mifflin A  co-heir  of 
lands  descen- 

ded from  an     county . 
intestate,  may 
be  called  by 

33*8  witnesT  Vanswearlngen  and  others,  the  plaintiffs  below,  were  chil- 
to  testify  a-  dren  and  coheirs  with  one  other  person  of  Thomas  Vans-wear' gainst  the  o-  ,r 
ther  co-heirs,  ingen,  deceased,  and  brought  this  ejectment  to  recover  their 

tiffs'  whenfhe  portion  of  a  tract  of  land  which  had  belonged  to  their  father, 
is  not  a  party  who  died  intestate.  The  defendant  below,  George  Nass, 
to  the  suit.  .  .  ° 

The  lands  who  was  in  possession,  claimed  the  land  under  a  deed  from 

SSiES  the  Sheriff  of  Mifflin  county,  who  had  sold  the  land  to  him, 
on  a  judgment  by  virtue  of  an  execution  issued  on  a  judgment,  recovered 
against  the  ex-     '  f       .  .  .  J       .  P     . 
ecutorde»ore  by  confession  against  Samuel  VansTveartngen^  one  of  the 

""it  seems  children  of  Thomas  Vanswearingen,  as  executor  de  son  tort 
that  a  person    of  his  father, 
may  be  com- 

pelled to  testi- 
fy, though  his 

evidence  On  the  trial  in  the  Court  below,  the  defendant  called  Sam- 

r^nstTfsTn-  uel  Vanswearingen  as  a  witness,  who  said  that  he  was  a  son 
terest.in  ano-  and  heir  of  Thomas  Vansivearineen,  and  would  not  be  sworn ther  action.  ° 
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give  evidence  in  chief,  unless  the  Court  declared  he  must,  1821. 

and  being  sworn  on  his  voir  dire,  stated  the  same  th  ng.  Sunbnry. 
The  Court  thereupon  refused  to  compel  him  to  be  sworn  in  NASS 
chief,  and  the  defendant  excepted.  VANSWEAH- 

The  defendant  then  offered  evidence  of  the  declarations 

of  Samuel  Vansivearingen*  relative  to  the  title,  and  also  that 
all  the  personal  property  belonging  to  his  father,  had  been 
sold  by  the  constable.  The  plaintiffs  objected  to  this  evi- 

dence, and  the  Court  overruled  it.  Whereupon  the  defen- 
dant tendered  another  bill  of  exceptions. 

The  Court  below  instructed  the  jury,  that  there  was  no 
case  in  their  knowledge  in  Pennsylvania,  in  which  a  sale  of 
lands  on  a  judgment  confessed  by  an  executor  deson  tort,  had 
been  held  valid,  and  deemed  to  vest  a  title  in  the  purchaser, 
and  they  felt  no  disposition  to  make  the  precedent. 

Hale,  for  the  plaintiff  in  error,  now  contended, 

1.  That  Samuel  Vans-wearingen  was  a  legal  witness  for  the 
defendant.   He  had  not  joined  with  the  plaintiffs  in  this  suit; 
he  was  in  no  respect  a  party  to  it,  and  had  no  interest  in  it. 
If  the  plaintiffs  recover,  he  cannot  enter,  or  take  part  of  the 
profit  with  them,  nor  can  he  take  advantage  of  this  verdict. 
To  disqualify  him,  a  direct  interest  in  the  event  must  be 
shewn  ;  the  verdict  must  be  evidence  for  him.     A  mere  hope 
or  expectation  is  no  objection  ;  nor  a  right  existing  in  the 

imagination  of  the  witness.  Peake*s  Evid.  144,  145,  146. 
2.  If  he  was  not  a  legal  witness,  on  the  ground  of  his  being  a 

party  concerned,  it  follows  of  course  that  his  declarations  were 
evidence. 

3.  As  to  the  main  point  :  we  contend  that  a  sale  of  land, 
under  a  judgment  against  a  defendant  as  executor  de  son  tortt 
is  valid.     An  executor  de  son  tort  is  usually  sued  and  con- 

sidered in  all  respects  as  executor,  and  is  liable  to  the  amount 
of  the   assets,   with    which   he   has  intermeddled.     He   is 

chargeable  with  debts,  so  far  as  assets  come  to  his  hands. 
2  Black.  Com.  507.  3  Bac.  Ab.  26.     In  this  State,  lands  have 
always  been  assets  for  the  payment  of  debts.     1  he  land  in 
this  case  was  sold  for  700  dollars,  its  full  value,  and  the  de 

VOL.  VII.—  C  c 
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1821.      fendant  has  made  valuable  improvements,  to  the  amount  of 
BOO  dollars. 

HAM 
v-  Burnside,  contra. VAHSWKAB- 

IHGK*  A  judgment  obtained  against  an  executor  at  son  tort,  does 

er4'  not  authorise  a  sale  of  land.  He  cannot  retain  for  his  own 
debt.  He  has  BO  interest  in  the  property  of  the  deceased, 
and  can  maintain  no  action  to  recover  it.  Toll,  on  Ex.  189. 

11  fin.  215.  A  rightful  administrator  may  falsify  a  reco- 
very against  the  executor  de  son  tort,  3  Bac.  Ab.  24.  He 

may  recover  a  negro  sold  by  the  executor  de  son  tort.  2  Hay. 

179.  It  is  decided  that  the  heir  may  recover  land  from  a 

purchaser  at  Sheriff's  sale,  under  a  judgment  and  exe- 
cution against  an  executor  de  son  tort.  Mitchell  v.  Lnnty 

4  Mass.  Rep.  654.     In  Pennsylvania,  as  well  as  Massachus- 
sets,  the  personal  estate  must  be  exhausted,  before  the  land 
can  be  sold. 

2.  One  considering  himself  interested  is  not  a  witness, 

5  Munf.  148.  Phil.  Ev.  43,  44.     The  witness  here  was  in- 
terested, because  the  plaintiffs  being  part  owners  with  him, 

their  recovery  would  be  for  his  benefit,  and  because  this  ver- 

dict would  be  evidence  in  an  ejectment  hereafter  brought.by 
him. 

Reply. — Samuel  Van  Swearingen  was  left  out  with  a  view 

of  depriving  the  defendant  of  the  benefit  of  his  testimony. 

The  decision  in  4  Mass.  Rep.  654,  as  to  the  sale  of  the  land 

on  a  judgment  against  an  executor  de  son  tort,  was  founded 

on  an  Act  of  Assembly,  which  may  perhaps  be  different 
from  ours. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON  J. — Samuel  Vansivearingen  and  the  plaintiffs  be- 

low were  children  and  co-heirs  of  Thomas  Vanswearingen, 
who  died  in  possession  and  intestate.  The  record,  therefore, 

presents  the  case  of  a  tenant  in  common,  but  not  a  party  in 

the  cause,  called  by  the  defendant  to  testify  against  the 

plaintiffs,  his  co-tenants  ;  and  I  think  it  quite  clear,  that  no 
interest  which  he  may  be  supposed  to  have  had,  could  protect 

him  from  giving  evidence.  He  was  not  a  party  on  the  re- 

cord, and  if  his  evidence  had  even  gone  to  prejudice  his  in- 
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terest  in  another  action,  he  ought  to  have  been  compelled  to      1821. 
testify.     But  I  cannot  see  that  he  had,  in  fact,  any  interest 
in  the  event  of  the  action  then  trying.    The  estates  of  tenants       NA.SS 

in  common  are  several  ;  and,  consequently,  each   recovers  yA 
his  own  purpart.     In  ejectment,  it  is  true,  the  right  of  pos- .  .    ,  ,      ,  f  and  others. 
session  is  the  essential  matter,  and  the  possession  ot  one  te- 

nant in  common  is  also  the  possession  of  the  other  ;  but  that 
is  true  only  where  one  of  them  is  in  the  exclusive  possession  ; 
for  as  the  right  of  possession  depends  on  the  title,  which  is 
several,  a  recovery  by  one  will  restore  him  only  to  a  moiety 
of  the  possession  against  the  .disseisor,  who  will  hold  the 
other  moiety  with  him  in  common.  It  would,  I  grant,  be 
different  with  joint  tenants,  who,  having  a  joint  estate,  can 
recover  only  jointly  ;  but  tenants  in  common,  whether  they 

sue  jointly  or  severally,  lay  several  demises,  and  recover  se- 
parately, each  for  himself,  the  recovery  of  one  being  in  no 

case,  the  recovery  of  the  other  ;  although  an  entry  by  one 
will,  to  avoid  the  Statute  of  Limitations,  enure  to  the  benefit 
of  all.  I  do  not  see,  therefore,  how  the  verdict  in  this  suit 
could  be  evidence  against  Samuel  in  an  action  to  recover  his 

share  of  his  father's  estate  ;  and  being  a  legal  witness  him- 
self, it  is  clear  his  declarations  were  not  evidence  ;  the 

Court  therefore  erred,  in  not  compelling  him  to  be  sworn, 
but  were  right  in  rejecting  his  declarations. 

The  question  whether  the  lands  of  a  deceased  person  can 
be  sold  on  a  judgment  against  an  executor  de  son  tort,  is  new 
in  this  State,  and  with  the  exception  of  Mitchel  v.  Lunt,  * 
4  Mass.  Rep.  654,  determined  by  the  Supreme  Court  of  Mas- 

sachusetts, I  believe  it  has  not  been  decided  in  any  case  else- 
where.  But,  independent  of  the  respect  so  justly  due  to  the 
opinions  of  that  Court,  I  am  convinced,  that  upon  principle  the 
judgment  in  that  case  was  right.  Although,  by  our  laws, 
lands  are  assets  for  the  payment  of  debts,  the  executor  has 

no  direct  authority  or  control  over  them  ;  nor  can  he  bring 
them  into  a  course  of  administration,  except  when  the  per- 

sonal estate  is  insufficient  ;  and,  even  then,  only  through  an 

order  of  the  Orphans'  Court.  He  can,  it  is  true,  confess  a 
judgment  on  which  they  may  be  sold  ;  but  his  power  in  this 
respect  is  collateral,  and  merely  incidental  to  his  character 
as  the  personal  representative  of  the  testator,  against  whom 
all  suits  for  contracts  made,  or  duties  owing  must,  by  our 
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1821.      practice,  be  brought.     The  difference  of  power,  as  respects 

Simbury        ̂ e  assets,   between  a  rightful  executor,  and  an  executor  of 
his  own  wrong,  seems  mainly  to  depend  on  the  difference 

*>•          between   the    principles  on  which  each   is  respectively  an- 
SWKAH-  ,.  _,,        _          .      ..      ,  / 

i  M.KN  swc  rable  to  the  creditors.  1  he  first  is  liable  generally,  in 

tmlothen.  consequence  of  representing  the  person  of  the  deceased,  un- 
dt  r  authority  delegated  in  the  will,  or  in  letters  testamentary, 
or  of  administration  granted  by  the  ordinary  ;  and  being 

therefore  liable  to  the  extent  of  the  assets,  his  authority  ne- 
cessarily extends  to  every  part  of  them  :  the  second  is  liable 

I  only  in  consequence  of  having  intermeddled  with  the  goods, 
and,  from  the  nature  of  things,  only  to  the  extent  of  inter- 

meddling. \  Wherefore,  then,  should  he  have  authority  over 
what  he  does  not,  and  cannot,  intermeddle  with?  The  law  is 
clear  that  he  is  executor  of  no  more  than  what  is  in  his 

possession.  He  cannot  bring  an  action  to  recover  the  assets  ; 
and,  although  he  may  receive  debts,  he  cannot  release  them  ; 
and  if  he  does,  the  release  is  void  even  against  himself,  in 
case  he  afterwards  obtains  letters  of  administration.  Finer, 

Executors  D.  a.  placita  2,  3.  Ib.  (E.  a  2)  pi.  2.  Neither 
can  he  be  executor  of  a  term  in  reversion,  for  no  entry  could 

be  made  by  the  lawful  executor.  Ib.  (C.  a.  2)/>/.  1.  As  to 
the  goods  he  has  actually  intermeddled  with,  the  law  is  in- 

disputable that  he  may,  by  lawful  acts,  such  as  paying  debts 
in  their  proper  degree,  change  the  property  even  as  against 
the  rightful  executor,  who  will  have  an  action  only  against 
the  wrongful  executor  for  obtruding  himself  into  the  office 
of  executor  ;  but  in  which  he  will  recover  only  nominal  da- 

mages for  lawful  acts,  and  substantial  damages  for  what  has 
been  misapplied  :  as  if  the  executor  de  son  tort,  has  com- 

mitted waste  of  a  term  in  possession,  the  reversioner  may 
recover  it  from  him,  and  the  rightful  executor  will  recover 
damages  ;  but  he  shall  not  have  the  land  again.  Viner. 

(Executor  D.  a.)  pi.  7.  Thus  we  see  the  executor  of  his  own 
wrong  must  always  necessarily  be  a  trespasser  against  the 

rightful  executor  —  a  trespasser  on  the  inheritance  is  an- 
swerable only  to  the  heir.  Then,  as  an  executor  de  son  tort 

can  be  so  only  as  to  such  goods  as  he  has  capacity  to  meddle 

with,  and  such  as  would  be  legitimately  subject  to  his  con- 
troul  if  he  were  rightful  executor,  and  as  the  office  of  exe- 

cutor has  no  relation  to  the  freehold,  it  follows  that  no  one 
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can  be  executor  of  his  own  wrong  as  to  land ;  at  least  for  any      1821. 

thing  bevoncl  a  term  for  years.     There  is  no  occasion  to  sub-  Svnbury- 
ject  lands  to  sale  on  a  judgment  against  a  man  who  has  no       ^ASS 
interest  in  seeing  to  the  fairness  of  the  claim,  and  thus  to  cast  ...     v- VAHSWEAR. 

on  the  heirs  the  necessity  of  shewing  that  the  recovery  was       INGEN 

collusive  ;  for,  sooner  or  later,  there  is,  in  every  instance,  a    * 
legal  representative  to  answer  demands  against  the  estate  of 
the  decedent.     The  Court  therefore  were  right  in  directing 
the  jury  that  the  sale  was  void  ;  but  on  the  first  assignment 
of  error  the  judgment  must  be  reversed,  and  a  venire  facias  de 
novo  awarded. i 

Judgment  reversed,  and  a  venire  facias 
denovo  awarded. 

SCOTT  and  another  administrators  of  HART  late  Sheriff 

against  GREENOUGH. 

IN  ERROR.  Tuesday. 
June  26. 

ERROR  to  the  Court  of  Common   Pleas  of  Columbia     Query, 

COUnty.  Whether.m *  case  a  venaitt- 

oni  exponas'be This  was  an  action  by  the  administrators  of  Jacob  Hart,  issued  by  the 
j     i  CM       TT     r-     r  •  T-I  Court  of  one 

deceased,  late  Sheriff  of  Luzerne  county,  against  Lbenezer  countv,m the 

Greenough,  Esq.,  to  recover  the  purchase  money  of  a  tract  fhhj,.'^nty"°" 
of  land,  sold  by  Hart  to  Greenoue-h.  by  virtue  of  a  writ  of  theShenft.at- 

,.   .       .  .  r,  r»i  rtersal'-,may 
•oenditiom  exponas,  issued  by  the  Court  of  Common  rleas  or  m«kea  valid 

Northumberland  county.  The  land  sold  to  the  defendant  had  ̂ ^l^5" 
been  levied  on  and  condemned,  on  a  writ  of  testatum  fieri  deed,  br tore 
facias,  issued  by  the  Court  of  Common  Pleas  of  Northum-  hisowncoun- 

berland  county,  on  a  Judgment  obtained  by  Thomas  Crai?  V*  befoi;(l  the J       6  '•  °  return  of  the 
writ? 

The  Sheriff  has  a  right  to  demand  payment  of  the  purchase  money,  from  one  who  purchases  at 
Sheriff's  sale,  before  he  tenders  a  deed  acknowledge!. 

If  a  purchaser  at  Sheriff's  sale,  accept  a  d^nt  acknowledged  by  the  Sheriff  and  keep  possession  of 
it,  without  objection,  he  cannot,  when  sued  tor  the  purchase  money,  object  that  the  acknowledg- 

ment was  defective. 
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1821.      against  John  Easterly.     The  venditioni  exponas,  on  which 
the  land  was  sold,   was  returnable  to  August  Term,    181O, 

SCOTT      and  some    days    before    the  return  d;»y,    Sheriff  Hart    ac- 

°hn    knowledged  his  deed  to  the  defendant,  before  the  Court  of 
of  HAKT  Common  Pleas  of  Luzerne  county,  and  delivered  it  to  the  de- 

e  lend  ant,  who  accepted  it,  and  had  it  in  his  possession  from 
the  time  of  delivery  to  the  time  of  the  trial  of  this  cause. 

The  President  of  the  Court  gave  it  in  charge  to  the  jury> 

«»  that  the  Sheriff's  deed  being  acknowledged  before  the  re- 
turn day  of  the  writ,  was  not  good,  and  not  such  a  deed  as 

it  was  necessary  for  the  Sheriff  to  tender,  before  he  made  a 
legal  demand  of  the  money,  and  that  the  receiving  of  this 

deed  by  the  defendant,  does  not  preclude  him  from  deman- 
ding a  legal  deed,  before  he  pays  his  money,  unless  he  re- 

ceived it  with  a  knowledge  of  the  imperfection,  and  a 

knowledge  of  his  rights."  To  this  opinion,  the  plaintiffs 
excepted. 

Marr  and  Biddle,  for  the  plaintiffs  in  error. 
The  Court  below  erred  in  two  respects  :  1st,  In  saying  that 

the  deed  was  not  good  ;  2d,  In  not  charging  that  the  defen- 
dant had,  by  his  conduct,  waved  any  objection  to  the  imper- 

fection of  the  deed. 

1.  On  the  first  point,  they  referred  to  the  Act  of  Assembly 
of  the  31st  of  April,  1791,  Sect.  11,3  Sm.  JL  31.     Adams  v. 
Thomas,  6  Binn.  154.     2  Teates,  454. 

2.  The  acceptance  of  the  deed  was  a  waver  in  law.     The 

Sheriff  is  an  agent  of  the  law.     He  could  not  make  a  new  ac- 
knowledgment, because  the  defendant  kept  possession  of  the 

deed.     The  defendant,  if  a   defect  existed,  was  bound  to 

point  it  out  to  the  Sheriff,  and  require  it  to  be  amended.     He 

must  have  known,  that  it  was  acknowledged  before  the  re- 
turn of  the  writ,  because  it  was  a  sale  on  a  testatum.     The 

defendant  by  accepting  the  deed,  also  prevented  the  She- 
riff from  making  another  sale. 

Las  hells,  contra,  on  the  1st  point  cited  Young  v.  Taylor, 
2  Binn.  218.  Act  of  1700,  Purd.  Ab.  174. 

2.  The  defendant  might  have  accepted  the  Sheriff's  deed 
without  examining  it,  and  knowing  its  defect,  and  the  Court 
left  it  to  the  jury  to  decide  whether  he  knew  of  the  defect. 
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The  jury  were  told,  the  defendant  would  have  no  defence      1821. 

against  this  action,  if  he  knew  the  defect  and  was  not  igno- 
rant  of  his  rights.     1  he  evidence  on  which  the  cause  went      SCOTT 
to  the  iurv  cannot  be  known  to  this  Court.  He  cited  Glanceu  and  another J      J  ~  administrators 
v.  Jones,  4  Teates,  212.     Act  of  6th  of  April,  1802,  Purd.      ofHart 

Dig.  511.  ••-••;•  late  Sheriff 
GREENOTOH. 

The  opinion  of  the  Court  was  delivered  by 
TILGHMAN,  C.  J.  —  Whether  in  case  of  a  venditioni  ex- 

ponas,  issued  by  a  Court  of  Common  Pleas  of  one  county 
directed  to  the  Sheriff  of  another  county,  the  Sheriff  who 
sells,  may  make  a  valid  acknowledgment  of  a  deed  before 
the  Court  of  his  own  county,  before  the  return  day  of  the 

writ,  I  do  not  think  it  necessary  to  decide,  because  even  sup- 
posing the  acknowledgment  in  this  case  not  to  have  been 

good,  there  are  other  circumstances  sufficient  to  establish  the 

plaintiff's  right  of  recovery.     The  Court  of  Common  Pleas 
went  too  far,  in  saying,  that  before  the  Sheriff  can  demand 
his  money,  he  is  bound  to  tender  to  the  purchaser,  a  deed  le- 

gally acknowledged.     The  law  cannot  be  so.     The  Sheriff  is 
not  bound  to  acknowledge  his  deed  before  he  demands  the 
money,  because  it  may  be  that  the  purchaser  will  not  pay, 
and  in  that  case  the  Sheriff  has  a  right  to  put  up  the  land  to 
sale  again,  or  to  return  that  it  remains  unsold,  Sec.     The 
purchaser  runs  no  risque  of  loss,  in  paying  the  money  and 
accepting  the  deed  before  its  acknowledgment,  because  the 
Court  will  compel  the  Sheriff  to  make  the  acknowledgment  ; 
and  in  case  of  his  death  before  it  is  made,  the  Court  may  or- 

der the  title  to  be  perfected  by  his  successor  in  office.    What 
could  Sheriff  Hart  have  done  in  the  present  instance  ?  The 
defendant  accepted  the  deed  acknowledged  as  it  was,  and 
retained  the  possession  of  it.     The  Sheriff  therefore  had  it 
not  in  his  power  to  make  another  acknowledgment,  which 
he  might  have  done  had  the  defendant  requested  it.     But  it 
does  not  appear,  that  the  defendant  complained,  or  that  the 
Sheriff  had  the  least  suspicion  of  any  imperfection  in  the 
deed.      Why  then  could  not  the  defendant  pay  the  purchase 
money  ?  It  cannot  be  said,  that  he  has  received  no  consi- 

deration —  he  has  a  good  title  in  equity—  he  has,  or  might 
have  had,  if  he  chose  it,  possession  of  the  land.     If  he  has 
not  the  complete  legal  title,  it  is  owing  in  part  at  least  to  his 
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1821.      own  negligence  or  default,  and  he  may  have  the  title  per- 
fccted  whenever  he  thinks  proper  to  pursue  the  legal  steps 

SCOTT       for  that  purpose.     When  Sheriff  Hart  made  return  on  the 
and  another  venditioni  cxponas  that  he  had  sold  to  the  defendant,  and administrators  ' 

of  HART  had  the  money  ready  in  Court,  as  by  the  writ  he  was  com- 
manded, he  become  immediately  responsible  to  Thomas 

GBEESOUGH.  £raig  for  tne  whole  amount  of  the  purchase  money.  It  may 
be,  that  in  the  present  situation  of  the  country,  the  land  would 
not  now  bring  what  the  defendant  agreed  to  pay  for  it,  and 
it  would  be  extremely  hard  indeed,  if  the  loss  would  fall  on 
the  Sheriff.  It  is  not  on  the  hardship  of  the  case  however 
that  this  Court  is  to  decide.  The  question  is,  was  the  charge 
of  the  Court  of  Common  Pleas  correct  ?  Was  it  neces- 

sary for  the  Sheriff  to  tender  a  deed,  legally  acknowledged, 
before  he  demanded  the  purchase  money?  I  am  of  opinion 

that  it  was  not.  In  that  respect  the  charge  was  erroneous. 
The  judgment  must  therefore  be  reversed,  and  a  venire Jacias 
de  novo  awarded. 

Judgment  reversed  .and  a  venire  facias 
de  novo  awarded. 

END  OF  JUNE  TERM,  1821. 
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WESTERN  DISTRICT,  SEPTEMBER  TERM,  1821. 

PEAL'S  executors  against  DEAL. 

IN  ERROR.  Tuesday, 

September  11. 

ERROR  to  the  Court  of  Common  Pleas  of  Allegheny  wh^S'an 
COUnty.  action  of  ac- count render 

could  bearbi- 

Account  render  brought  by  John  Deal,  senior,  against  ̂ helTtof 
William  Deal,  junior,  in  which  the  executors  of  the  plaintiff  20th  March, 

below,  were  substituted  after  his  death.  1'he  plaintiffs  took  igut  jf  ;t 
out  a  rule  of  arbitration.     The  arbitrators  met  and  heard  the  °°ul(1«  the  re- ferees should 

*case,  and  filed   an  award   in   favour  of  the   defendant,  for  first  have  de- 
502  dollars,  27  cents,  on  the  25th  October,  1819.    The  defen-  fhVdefendanr 

dant  issued  a  fieri  facias  returnable  to  August  Term,  1821,  *as  «<?«>unta- J         J  *  '  bit-,  alter 
and  the  Court  below  on  motion  of  the  plaintiffs,  granted  a  which  another 
rule  to  shew  cause  why  this  execution  should  not  be  set  aside  g^M  IWTO 
The  writ  of  error  removed  only  the  judgment  in  this  cause,  beenhwl  for '  settlement  of 

and  not  the  execution.  the  account. 
They  ought 

not  to  have 
Denny  and  Hopkins,  for  the  plaintiff  in  error,  now  assigned  treated  it  a« 

several  errors  in  the  judgment  and  proceedings  below. 
1st.  They  contended  that  an  action  of  account  render, 
VOL.  Vli.—D  d 



20S  CASES  IN  THE  SUPREME  COURT 

J821.      's  not  within  the  arbitration  Act  of  20th  March,   1810.     It 

Pitttburf.    became  nectssary  to  pass  an  Act  of  Ass<-mbly,  for  this  par- 
ticular purpose,  as  was  done  by  thp  Act  of  40th  Mnrch,  1821, 

executors     Puinphlet.  152.    1  he  proceedings  in  this  case  being  prior  to 
D*AL.       ̂ at  Act  of  Assembly,  are  irregular  and  void. 

2d.  Even  if  a  compulsory  arbitration  might  have  been  had, 
the  arbitrators  had  no  authority  to  award  a  sum  of  money  in 
favour  of  the  defendant.  It  appears  to  have  been  the  opi- 

nion of  the  Court,  in  M*Call  v.  Crousillat,  3  Serg.  &  Rawle  7, 
that  auditors  have  no  right  to  find  the  defendant  in  surplu- 

sage. If  the  arbitrators  could  exercise  the  powers  of  audi- 
tors, their  first  award  could  only  authorise  a  judgment  quod 

computet,  and  not  a  final  judgment. 
3.  They  objected  to  the  execution,  because  it  issued  after 

the  year  and  day  without  a  scire  facias. 

Mk  Donald,  contra. 
The  plaintiffs  took  out  the  rule  of  arbitration,  and  ought 

not  to  be  permitted  to  except  to  it.  The  plaintiffs  below  were 
entitled  to  a  stay  of  execution  for  twelve  months,  and  there- 

fore the  execution  might  lawfully  issue,  within  the  year  and 

day  after  the  expiration  of  the  stay  of  execution.  The  ar- 

bitration Act  extends,  '<  all  civil  suits  or  actions,"  and  em- 
braces within  its  letter  and  spirit,  an  action  of  account  reoider, 

as  well  as  any  other  species  of  action.  When  the  arbitrators 
are  organised  under  itr  they  are  a  new  tribunal,  proceeding 
according  to  the  directions  of  the  Act  of  Assembly,  and  not 
according  to  the  common  law  system  before  auditors.  It  has 
never  been  decided  that  an  action  of  account  render  may  not 
be  arbitrated.  The  Act  of  20th  March,  1821,  can  be  con- 

sidered only  as  explanatory  of  the  prior  Act ;  and  not  as  a 
legislative  declaration,  that  the  law  was  to  be  changed. 

PER  CURIAM. — This  is  an  action  of  account  render,  in 
which  a  rule  of  reference  was  entered  by  the  plaintiffs.  The 
refrrets  treated  it,  as  a  common  action  of  assumpsit,  and 
made  an  award  in  favour  of  the  defendant,  for  502  dollars, 

27  cents.  This  was  erroneous,  for  even  if  an  action  of  ac- 
count render,  were  comprehended  in  the  Act  of  Assembly, 

on  which  the  rule  of  reference  was  founded,  the  referees 

should  in  the  first  place  have  decided  whether  the  defendant 
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was   accountable,  and   made   an    award   accordingly;   after  1821. 

which  another  proceeding  should  have  been  had,  for  the  set-  ̂  
tlement  of  the  account.     By  a  late   Act  of  Assembly,  re-  DUAL'S 

ferees  in  account  render,  may  decide  as  in  case  of  an  action  executors 
of  assumpsit.     But  the  present  case   is  not  affected  by  that  DEAL. 

Act.     It  is  the  opinion  of  the  Court  therefore,  that  the  judg- 
ment should  be  reversed. 

Judgment  reversed  and  a  venire  facias 
de  novo  awarded. 

DARNES  against  WELSH. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Ple,as     Under  the 
__  3d  sect,  of  the 

of  Washington  county,  in  an  ejectment  brought  by  Henry  \ctof  i:  3th 

Welsh,  the  plaintiff  below,  against  George  Darnes,  the   late  ̂ 'ofTe7'"* 
husband  of  Lastit'ia  Darnes,  the  plaintiff  in  error  and  de  fen-  death  of  a 
i          i     i  T-L          L    j  i  j-         •        i          •  r      party  in  eject-' dant  below.      1  here  had  been  a  verdict  in  the  ejectment  torment,  the 
George  Darnes,  the  defendant,  and  the  Court  granted  a  new  f 

trial.     After  which  George  Darnes  died.     A  rule  was  then  may  be  com- 
111*-.  T       •   •       i-»  i  i       pelled  to  ap- 

granted  by  the  Court  on  Lcetitia  Darnes,to  shew  cause  why  pear. 
she  should  not  be  substituted  as  the  person  next  in  interest, 
agreeably  to  the  provisions  of  the  3d  sect,  of  the  Act  of  13th 

April,  180r.  She  appeared  on  this  rule,  and  refused  to  be- 
come a  party,  whereupon  the  Court  having  proof  exhibited 

that  she  was  in  possession  of  the  premises,  and  claimed  title 
to  the  same  as  next  in  interest  to  George  Darnes,  deceased, 
ordered  her  to  be  substituted  as  defendant.  There  was  af- 

terwards a  verdict  and  judgment  for  the  plaintiff. 

Campbell,  for  the  plaintiff  in  error,  stated,  that  the  costs 
which  had  accrued  before  Lcetitia  Darnes  was  compelled  to 
become  a  defendant,  were  more  than  the  property,  which 
consisted  of  a  lot  in  the  town  of  Washington,  was  worth. 
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1821.      He  contended  that  the  3d  section  of  the  Act  of  13th  April, 
1807,  which  enacts,  that  no  writ  of  ejtctment  shall  abate  by 

DARNKS     reason  of  the  death  of  any  plaintiff  or  defendant,  but  the  per- 
_   v-         son  or  persons  next  in  interest  may  be  substituted  in  the  place 

of  the  plaintiff  or  defendant  who  shall  have  died  pending  the 
writ,  contemplated  only  a  voluntary  substitution. 

Waugh,  contra,  was  stopped  by  the  Court. 

PER  CURIAM. — The  intent  of  the  Act  of  Assembly  is 
that  the  person  next  in  interest  may  be  compelled  to  appear. 

As  to  the  costs  preceding  the  appearance,  it  is  a  different 
question,  and  one  not  now  before  the  Court. 

Judgment  affirmed. 

RE  A  against  GIBBONS. 

Tuesday,  _ 
September  11.  IN 

agreement  in  KRROR  to  the  Court  of  Common  Pleas  of  Allegheny 
•writing  to  re-   county, fer  under  the  • 
Act  of  1705, 

tht  tKward      The  Parties  to  this  suit>  Thomas  Rea  and  Edward  Gibbons, 
shall  be  under  on  the  10th  October,  1820,  entered  into  a  written  agreement the  hands  and         .         .     .     .         .  ,  r          ..     .     . 
seahof  thear-  under  their  hands  and  seals,  to  refer  all  their  accounts,  con- 

•wardTnder    tracts»  bargains,  and  differences  whatsoever,  to  J.  S.  J.  W. 
their  hands     £s?  y,  C.,  or  a  majority  of  them,  with  power  to  adjourn  from 

seals,  isbadT  day  to  day,  and  after  taking  into  consideration  all  the  said 
accounts,  contracts,  and  differences  whatsoever,  as  also  the 
case  then  subsisting  between  the  parties  so  far  as  the  same 
.should  be  laid  before  them,  the  said  referees  or  a  majority 
of  them,   shall  make  out  an  award  in  writing,  under  their 

hands  and  seals,  and  express  therein  such  settlements,  condi- 
tions, and  balances  due  betwetn  the  said  parties,  as  to  them 

or  a  majority  of  them  shall  seem  just  and  correct ;  by  which 
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award  so  to  be  made,  the  said  parties  agree  to  abide  punctu-  1821. 

ally,  faithfully,  and  strictly  under  the  penalty  of  1000  dollars.  PM<*«fff- 
It  was  further  agreed  that  the  said  referees,  or  a  majority  of  RKA 

them  should  have  power  to  make  such  division  of  all  the  G 
property  on  the  farm,  between  the  said  Edward  and  Thomas, 
as  they  or  a  majority  of  them  should  deem  just,  assigning  to 
each  party  his  own  share  in  their  said  award  :  and  to  this  the 
said  parties  bound  themselves  under  the  penalty  aforesaid. 
They  further  agreed  by  a  writing  annexed  thereto,  under 
their  hands  and  seals,  that  an  amicable  action  should  be  en- 

tered wherein  Thomas  Rea,  was  plaintiff,  against  Edward 

Gibbons,  defendant,  and  the  above  agreement  should  be  en- 
tered, considered,  and  proceeded  upon  as  a  rule  of  Court. 

On  the  12th  October,  the  action  was  entered  in  the  Court  of 
Common  Pleas,  and  on  the  12th  November,  18£0,  an  award  was 
made,  in  which  after  examining  the  accounts,  two  of  the  arbi- 

trators found  for  the  defendant  the  sum  of  sixty  dollars  with 
costs,  and  the  said  Gibbons  was  to  have  the  premises  in  three 
days  from  that  date,  and  to  return  to  Rea  all  the  hogs  on  the 
premises,  and  the  same  number  of  fowls  received,  and  all  the 
stock  with  its  increase,  and  to  return  to  Rea  his  team  and 

farming  utensils  in  as  good  order  as  received  :  the  said  Gib- 
bons to  take  the  horse  bought  of  Rea,  the  corn  and  fodder 

stocked  at  the  cabbin,  all  the  oats,  and  straw,  together  with 
his  own  household  furniture  and  cows,  brought  on  the  place 
with  him.  This  award  was  under  the  hands  of  the  arbitra- 

tors, but  not  sealed.  Exceptions  were  filed  in  the  Court  be- 

low on  behalf  of  the  plaintiff,  but  the  Court  ordered  judg- 
ment to  be  entered  on  the  award,  and  the  defendant  within 

a  year  issued  a  fieri  facias  against  Thomas  Rea,  to  compel 
the  payment  of  the  sixty  dollars.  A  motion  was  made  by 
the  plaintiff  in  the  Court  below,  to  set  aside  this  execution  ; 
but  the  motion  was  overruled  by  the  Court,  after  hearing 
affidavits  on  both  sides  on  the  question  whether  the  defendant 
had  performed  his  part  of  the  award. 

Hopkins,  for  the  plaintiff  in  error,  now  assigned  as  errors, 
1.  That  the  Court  below  should   have  awarded  an  issue 

to  try  whether  the  defendant  had  performed  his  part  of  the 
award. 
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2.  That  the  defendant  could  not  have  execution  against 

mrf"    the  plaintiff  without  a  previous  scire facias. 
KEA  3.  That  the  award  was  void  for  want  of  seals,  which  the 

agreement  expressly  stipulated.    He  cited  Blackburn  v.  Mar- 
kle,b  Binn.  174. 

Kingston  and  Biddle,  contra,  contended,  that  the  judgment 
on  this  award  was  justified  by  the  Act  of  21st  Marchy  1806, 
and  that  the  objections  to  the  want  of  seals,  ought  not  to  be 
regarded,  because  the  plaintiff  had  himself  taken  advantage 
of  the  award  so  far  as  it  was  in  his  favour.  As  to  the  exe- 

cution it  was  not  before  this  Court. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN.  C.  J. — In  this  case,  the  parties  entered  into 
an  agreement  of  reference  of  a  very  special  nature.  The  re- 

ferees were  authorised,  not  only  to  decide  all  accounts,  con- 
tracts, bargains  and  differences  subsisting  between  the  par- 

ties, but  also  to  make  a  division  of  a  certain  personal  pro- 
perty, and  the  award  was  to  be  made  by  the  three  referees 

or  a  majority  of  them,  under  their  hands  and  seals.  Two 

of  tht-  rr ferees  made  an  award  in  writing,  under  their  hands, 
but  not  under  their  seals;  and  on  this  award  judgment  was 
enured,  the  agreement  of  reference  having  been  made  a  rule 
of  Court.  It  is  now  said,  in  support  of  the  judgment,  that 
the  seals  of  the  referees  were  immaterial,  but  no  authority 
has  been  shewn  in  support  of  this  position.  A  case  has  been 

cited  from  Barnes's  Notes,  (Gatliffe  v.  Dunn?)  in  which  it 
was  decided,  that  an  award  not  indented  was  good,  though 
in  the  submission  to  arbitration,  it  was  provided,  that  it 
should  be  indented.  The  Court  are  said  to  have  made  very 
light  of  the  objection,  declaring,  that  indenting,  was  of  no 
more  consequence  than  writing  upon  gilt  paper.  Without 
questioning  the  authority  of  that  case,  it  may  be  observed, 
that  sealing  is  considered  in  law  as  a  matter  of  some  impor- 

tance, and  if  the  parties  who  submit  to  an  arbitration,  think 
proper  to  agree,  that  the  award  shall  be  under  seal,  I  know 
not  why  the  Court  should  contradict  them,  or  render  their 

agreement  a  nullity  by  declaring  that  a  seal  was  a  matter  of 
no  importance.  That  an  award  must  be  under  seal,  when 
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the  submission  requires  it,  was  decided  by  the  Supreme 
Court  of  New  Tork  in  Stanton  v.  Henry,  11  Johns.  133,  and 
the  law  is  so  laid  down  in  Kydon  Awards,  262  ;  and  was  so 
decided  in  the  case  of  Sallows  v.  Girling,  reported  in  Cro* 
Jac.  27,  and  2  eh.  203,  and  referred  to  in  3  Vin.  Ab.  116. 
From  a  view  of  the  agreement  in  this  case,  I  consider  the 
rule  of  reference  as  entered  under  the  old  Act  of  1705,  and 
therefore  not  subject  to  the  provisions  of  the  late  arbitration 
Acts.  Many  objections  to  the  award  have  been  urged  by 
the  counsel  for  the  plaintiff  in  error,  but  the  Court  confines 
itself  to  one,  which  it  considers  fatal,  viz.  the  want  of  seals. 

It  is  our  opinion  that  the  Judgment  should  be  reversed. 

••  Judgment  reversed. 
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1821. Pittsburgh 

REA 

tv 

GlBBOITS, 

CARLISLE  and  another  against  WOODS. 

IN  ERROR. 

Tuesday, 

September  11. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  j 
of  Allegheny  county.   A  replevin  had  issued  from  that  Court,  pears  to  be 
at  the  suit  of  Leonard  Dobbin,  against  Walter  Carlislet  direc-  tered  by  war- 
ted  to  the  defendant  in  error,  William  Woods,  as  Sheriff 

county,    who    took    from   Walter    Carlisle   and  will  not  on  er- _  „    .  .    .      ._     .  i-ij-     ror,  inquire  in 
James  Robertson,  the  plamtins  in  error,  a  replevin  bond  in  to  the  v«iidi- 

the  penal  sum  of  4OOO  dollars,  with  a  warrant  of  Attorney,  to  ̂h^hththe°nd 
enter  judgment  thereon.     Judgment  was  afterwards  enter-  warrant  ac- 
ed  generally  in  debt  for  4OOO  dollars  in  favour  of  Woods,  as  though  it  is 
Sheriff,  against  Carlisle  and  Robertson  by  confession,  at 

instance  of  an  Attorney,  who  stated  that  he  was  such  by  their  The  party 
.  '  should  apply warrant  constituted.  to  the  Court below  to  open 

the  Judgment. 
Hopkins,  for  the  plaintiffs  in  error,  now  assigned  for  error, 

that  it  was  illegal  in  the  Sheriff  to  take  a  judgment  bond 

from  the  defendant  in  replevin,  and  also  that  the  judg- 
ment, if  authorised  at  all,  should  have  been  entered  in  the 
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1821.     name  of  Woods,  for  the  use  of  the  plaintiffs  in  replevin,  and 
uOt  in  his  own  name. 

CAXLI-I  > 

and  another       Baldwin,  contra,  answered  that  the  defendants  had  mistaken 
WOODS,      their  remedy.  The  bond  is  not  on  the  record  :  and  the  proper 

course  for  the  defendants  to  pursue,  was   to  apply  to  the 
Court  below  to  open  the  judgment,  if  it  was  irregular. 

Hopkins,  then  prayed  the  Court,  if  they  inclined  against 
him,  to  allow  the  writ  of  error  to  be  nonprossed,  as,  if  the 

judgment  should  be  affirmed,  it  might  injure  their  applica- 
tion to  the  Court  below. 

Forward,  for  the  defendant  in  error,  objected  to  this  course, 

and  contended  that  affirming  the  judgment,  could  not  preju- 
dice the  plaintiffs  in  error  in  their  application  to  the  Court 

below. 

PER  CURIAM.—  On  inspecting  this  record,  the  Court 
see  nothing  but  an  action  of  debt,  in  which  a  judgment  was 
regularly  confessed  by  an  Attorney  of  the  Court  of  Common 
Pleas.  Nothing  else  appears  on  the  record  ;  for  as  to  the 
copy  of  the  bond,  on  which  the  judgment  was  entered,  which 
has  been  annexed  to  the  record  without  authority,  this  Court 

can  take  no  notice  of  it.  It  seems,  the  defendant's  counsel 
intended  to  have  argued,  that  the  bond  was  illegal  and  void. 
But  in  order  to  come  at  their  case,  they  should  have  applied 
to  the  Court  of  Common  Pleas,  in  which  the  judgment 
was  entered,  and  obtained  their  order  to  oprn  the  judgment, 
for  the  purpose  of  pleading  to  the  declaration.  As  the  re- 

cord stands,  every  thing  is  right,  and  therefore  the  Court 
must  affirm  the  judgment. 

Judgment  affirmed. 
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1821. 
Pittsburg; 

THOMPSON  and  others  against  SMITH.* 

IN  ERROR.  Tuesday, 
September  11. 

ERROR  to  the  Court  of  Common  Pleas  of  Westmore-    inhi-  plain- 
I***  county.  ±£d£ 

ing  thfiir  in- fancy more 

This  was  an  ejectment  brought  by  Samuel  Thompson  and  than  twt-nty- 
Jane  his  wife,  and  David  M'-  Briar  and  Elizabeth  his  wife,  fbrVthTcornl 

heirs  of  Archibald  Lochreu,  deceased,  against  George  Smith.  mencement  of '  a  suit,  and  a 

and  the  question  in  the  case  arose  upon  the  Act  of  Limita-  suit  isnot  cona- 

tions. The  title  of  Jane  Thompson  and  Elizabeth  M<-Briar,  morelhan'tea 
first  accrued  during  their  infancy,  more  than  twenty-one  years  y^fs  after 

•  .  .     .  .       J  .  ilieir  attaining betore  the  commencement  or  this  suit,  and  this  suit  was  not  full  age,  they 

commenced  more  than  ten  years  from  the  time  of  their  at-  ™"  aga}n"t°~ 
taining  full  age.     But  having  married  during  their  infancy  onehavinsad" 
it  was  contended  on  the  part  of  the  plaintiffs,  that  the  Act  of  sion  during 

Limitations  never  began  to  run,  because  the  said  Jane  Thomp-  ̂ hsia^d'toe*" 
son  and  Elizabeth  M'-Briar,  had  been  in  a  constant  disability  being  females 
r  i        •  .          i     -       •  i    f/«-  n-,,  »,-.   j       ,     i         they  married 
irom  the  time  that  thf  ir  title  first  accrued.      The  Court  below  during  their 

charged  the  jury  in  favour  of  the  defendant,  and  they  gave  1c"t"n^eadnd  • 
a  verdict  accordingly.  femes  covert 

at  ihe  com- mencement of 

Alexander,   for  the    plaintiffs   in   error,   cited  the   Act  ofthesuit' 
March  26,   1785,  (Pnrd.   Dig.   421,)  2  Sound.   121.   note  5. 
Stitrtv.  Mdiish,  2  Atk.  610.  8  Johns.  262.  3  Johns.  Chancery 
Rep.  129. 

Forward,  contra,  cited  Sfowell  v.  Zouch,  Ploruden^  356. 
5  Cruise,  193.  l  Lev.  31.  Salk.  420.  4  Bac.  Ab.  480.  1  Black. 

Rep.  287. 

••* 

TILGHMAN,  C.  J.  [After  stating  the  point.]  —  The  point 
has  never  been  decided  by  this  Court  ;  it  is  of  considerable 
importance  ,  and  not  free  from  difficulty.  Before  I  consider 
the  Act  of  Assembly,  it  may  be  proper  to  mention,  that  the 

limitation  of  actions  for  the  recovery  of  real  property  is  es- 

*  For  a  former  report  of  this  case,  see  2  Scrg.  &  Ravik,  49. 
VOL.  VII.—  E  e 
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and  otlii-rs 

Surra, 

sentirU  to  tin-  peace  of  society,  and  therefore  the  construction 

'tts  '"'sr'  of  S  a  utes  on  that  sur>je ct,  ought  not  to  be  extended  by  equity, so  as  to  contravene  the  main  ol>j  ct  of  the  Legislature,  by 
keeping  up  the  uncertainty  of  title,  for  a  great,  and  indefinite 
length  of  time. 

Our  Statute,  made  the  26th  March,  1785,  follows  with  very 
little  variation,  the  £rt£7;,y /^Statute  of  21  Juc.  I.  c.  16.  The 
principal  difference  is,  that  our  limitation  is  twenty-one  years, 
the  English,  but  twenty.  Our  Statute  begins,  with  enacting, 

"  that  no  person  shall  support  an  action  for  tin-  recovery  of  real 
propertv,  of  the  seisin  or  possesion  of  himself  or  his  ancestors, 

nor  declare  or  allege  any  other  seisin  or  possession  in  him- 
self or  them,  than  within  twenty-one  years  next  before  such 

action  commenced."  Then  follows  a  proviso,  "that  if  any 
person  having  such  right  or  title,  shall  be,  at  the  time  such 
right  or  title  first  descended  or  accrued,  within  the  age  of 

twenty-one  years,  feme  covert,  non  compos  mentis,  imprison- 
ed, or  beyond  the  seas,  or  from  and  without  the  United  States 

of  America,  then  such  person,  and  the  heirs  of  such  person, shall 

and  may,  notwithstanding  the  said  twenty-one  years  are  ex- 
pired, bring  his  or  their  action,  or  make  his  or  their  entry,  as 

he,  or  they  might  have  done  before  the  passing  of  this  Act, 
so  as  such  person,  or  the  heirs  of  such  person  shall  within 
ten  years  next  after  attaining  full  age,  discoverture,  soundness 
of  mind,  enlargement  out  of  prison,  or  coming  into  the  said 
United  States,  take  benefit  of,  or  sue  for  the  same,  and  no  time 

after  the  said  ten  years;  and  in  case  the  person  shall  die  with- 
in the  first  term  of- ten  years,  under  any  of  the  disabilities  af- 

foresaid,  the  heirs  of  such  person  shall  have  the  same  benefit, 
that  such  person  could  or  might  have  had,  by  living  until  the 

disabilities  should  have  ceased  or  been  removed."  Now  it 
is  pl/m,  that  independently  of  the  proviso,  the  plaintifls  would 
be  barred  from  their  action,  because  they  neither  made  an 

entry,  nor  prosecuted  an  action,  within  twenty-one  years  from 
the  time  of  their  titles  first  accruing;  but  their  case  fell  with- 

in the  proviso,  because  at  the  time  of  their  titles  first  accru- 
ing, they  were  infants.  Then,  according  to  the  words  of  the 

statute,  their  title  would  have  remained  good,  provided  they 
had  prosecuted  it  within  ten  years,  from  the  time  of  their 

coming  of  age.  But  they  did  not  so  prosecute  it ;  conse- 
quently they  are  not  helped  by  the  proviso.  The  ten  years 
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are  to  be  counted  from  the  time  of  the  ceasing  or  removing  1821. 

of  the  disability,  which  existed  when  the  title  first  accrued.  Pi^burg. 
If  other  disabilities,  accruing  <iftcrwards,  were  to  be  regard-  THOMPSON 

ed,  the  right  of  action  might  be  saved  for  centuries.  The  an(l  others 
descent  of  the  title  upon  infant  females,  and  the  marriage  of  SMITH. 

those  females  under  the  age  of  twenty-one,  might  succeed 
each  other  ad  injinitum.  The  construction  contended  for  by 
the  plaintiffs,  would  be  attended  with  public  inconvenience; 
it  militates  with  the  main  object  of  the  law,  and  is  not  agree- 

able to  its  words.  It  is  contrary  also  to  the  current  as  well  as 
the  general  spirit  of  authorities.  It  was  once  contended  on 

the  Stat.  4  H.  VII.  c.  24,  (concerning  fines,)  that  although  the 
period  of  five  years  allowed  for  claim,  began  in  the  life  of  the 
ancestor,  yet  it  should  be  suspended,  in  case  the  title  descended 
upon  an  infant  heir.  But  that  position  was  negatived  in  the 
case  of  Storvell  v.  Zouch,  in  the  twentieth  year  of  Queen 
Elizabeth,  Plowd.  356,  and  from  that  time  it  has  been  settled, 
that  when  the  Statute  has  once  begun  to  run,  it  shall  never  stop. 
This  decision  applies  to  the  statute,  21  Jac.  I,  and  to  bur 
Statute  of  Limitations.  It  is  not  the  point  directly  before  us, 
but  shews,  that  the  Judges  have  refused  to  extend  the  time 

of  entry,  or  action,  by  equity.  But  the  very  point  in  ques- 
tion has  received  a  direct  adjudication,  in  Courts  of  the 

highest  respectability.  In  the  case  of  Eager  and  wife  v.  The 
Commonwealth,  (4  Mass.  Rep.  182,)  the  question  was 
upon  the  time  of  limitation  in  writs  of  error.  The  savings 
in  the  proviso  of  the  Massachusetts  Statute,  concerning 
writ  of  error  are  pretty  much  like  those  in  our  Statute  of 
Limitations,  except  that  only  five  years  are  allowed,  from  the 
ceasing  of  the  disabilities.  A  female  infant,  was  entitled  to  a 
writ  of  error,  and  married  during  her  infancy.  Held,  that 
no  regard  should  be  paid  to  her  coverture,  but  she  was  li- 

mited to  five  years  from  the  time  of  her  attaining  the  age  of 

twenty-one.  In  Demarest  v.  Wynkoop,  3  Johns.  Cha.  Rep. 
129,  the  case  was  upon  the  New  Tork  Statute  of  Limitations, 
(very  much  resembling  our  own.)  The  title  accrued  to  a 
female  infant,  who  married  before  she  came  of  full  age.  The 
Chancellor  KENT,  decided,  on  great  consideration,  as  his 
learned  argument  shews,  that  no  regard  was  to  be  paid  to  any 
disability  but  that  which  existed  at  the  time  the  title  first  ac- 

crued, and  consequently  the  Statute  operated  as  a  bar,  unless  an 
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M.  action  was  brought  within  ten  \vars  from  the  time  of  tbc  infan- 

•  cv's  ceasing.  A  different  opinion  was  held  by  the  Judges  of  the 
,x  State  of  Connecticut,  in  the  case  of  Eaton  v.  Sandford,  2  Day, 

''  "  523.  With  great  deference  however,  to  that  opinion,  it  may  be 
SMITH:  remarked,  that  no  reasons  are  assigned  for  it,  and  from  the 

case  of  Bush  v.  Bradley^  4  Day,  298,  it  is  presumed,  that 
the  law  is  not  considered  as  settled.  I  find  no  decision  upon 
the  point  in  the  English  Courts,  prior  to  our  revolution. 
Their  subsequent  decisions  are  not  permitted  to  be  cited  in 
the  Couris  of  Pennsylvania,  and  if  they  were,  they  would 
probably  afford  but  little  satisfaction  on  this  subject.  The 

argument  in  support  of  the  plaintiffs'  construction  is  not  void 
of  plausibility.  There  are  certain  disabilities,  which  in  the 
opinion  of  the  Legislature,  ought  to  stop  the  commencement 
of  the  running  of  the  Statute  ;  it  is  reasonable  therefore,  to 

infer,  that  as  long  as. any  of  these  disabilities  exist,  the  Sta- 
tute should  not  begin  to  run  ;  because  one  disability  is  of  as 

much  weight  as  another.  To  this  argument  there  is  a  plain 
practical  answer  ;  that  if  the  principle  contended  for  applied 
to  its  full  extent,  the  Statute  would  be  paralyzed.  For  sup- 

pose that  during  the  ten  years  allowed  for  entry,  &c.,  after 
the  ceasing  of  the  first  disability,  a  second  disability  should 
occur,  why  shall  you  not  wait  until  that  has  ceased  ;  and  in 
the  meantime,  another  may  have  occurred  which  will  have 
an  equal  claim.  But  it  cannot  be  pretended,  that  after  the 
first  disability  has  ceased,  and  the  ten  years  have  begun  to 
run,  any  regard  shall  be  had  to  a  new  disability,  first  accruing 
during  the  ten  years.  Our  Act  of  Assembly  is  indeed  not 
clearly  or  accurately  expressed,  when  it  speaks  ot  a  persons 

dying  under  a  disability  -within  the  ten  years.  But  the  mean- 
ing is,  that  if  the  title  first  descends  or  accrues  to  a  person 

under  disability,  and  that  person  dies  before  the  disability 
cease  or  be  removed,  his  heir,  whatever  may  be  his  condition 

as  to  ability  or  disability,  shall  have  the  same  benefit  that 
he  himself  might  have  had,  by  living  until  the  disability  had 
ceased,  that  is  to  say,  he  shall  have  ten  years  from  the  death 

of  his  ancestor — but  if  the  person  to  whom  the  title  first  de- 
scends or  accrue,  being  then  under  a  disability,  shall  live  till 

the  disability  ce^se,  then  ten  years,  and  no  more,  shall  be 
allowed  to  him  and  his  her,  in  case  he  die  within  the  ten 

years.  There  is  no  expression  in  the  Act  which  has  a  regard 
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to  any  disability  but  one,  viz.  that  which  existed  when  the 
ifcfe  first  descended  or  accrued,  nor  to  the  disability  of  any 

person  but  one,  viz.  the  person  to  whom  the  title  first  des- 
cended  or  accrued.  The  good  effects  intended  by  the  Statute, 
might  be  frustrated  by  a  series  of  disabilities.  It  was  this  SMITH. 
consideration  which  induced  the  Judges  to  take  their  stand 
against  the  extension  of  time  by  an  equitable  construction, 
so  long  ago  as  the  reign  of  Elizabeth,  and  this  induces  me, 
after  turning  the  question  on  every  side,  viewing  it  in  all  its 
bearings,  and  following  it  to  all  its  consequences,  to  concur 
with  the  Judges  of  New  York  and  Massachusetts.  I  am  of 
opinion,  that  notwithstanding  the  marriage  of  Mrs.  Thompson 

and  Mrs.  M'-Briar,  during  their  infancy,  and  theft*  continued 
coverture  ever  since,  they  are  barred  from  their  action,  be- 

cause it  was  not  commenced  within  ten  years  from  the  time 
of  their  arrival  at  full  age.  The  judgment  is  to  be  affirmed, 

GIBSON  J.  was  sick  and  absent  at  the  argument,  and  deli- 
vered no  opinion. 

DUNCAN.  J.— *-The  question  of  abandonment  or  dereliction 
is  often  one  of  mere  fact;  but  acts  of  desertion  may  be  so 
strong,  absence  so  long  continued,  as  to  justify  the  Court  in 
considering  it  a  matter  of  law,  and  so  to  instruct  the  jury. 
It  was  in  this  case  left  to  the  jury;  so  was  the  question  of 

adverse  possession.  If  George  Smith  entered,  and  took  pos- 
session as  the  trustee  of  the  plaintiffs,  the  Act  of  Limitations 

would  not  run  ;  for  he  could  no  more  change  his  character 
of  trustee,  than  a  tenant  could  his  character  of  tenant;  he 

would  be  equally  bound  to  restore  the  possession  to  his  cestui 
que  trust,  as  a  tenant  would  to  his  landlord.  The  rule  that 

a  party  shall  not  change  the  ground  of  his  possession,  is  a 
just  one:  if  a  trustee  is  in  possesion,  and  does  not  execute 
his  trust,  the  possession  of  the  trustee  is  the  possession  of 
the  cestui  que  tru&f,  and  if  the  only  circumstance  is,  that 
he  does  not  perform  his  trust,  his  possession  operates  nothing 
as  a  bar,  because  his  possession  is  according  to  his  title  ;  just 
as  in  the  case  of  a  lessee  for  years,  though  he  does  not  pay 
his  rent  for  fifty  years,  his  possession  is  no  bar  to  an  eject- 

ment, after  the  expiration  of  this  term,  because  his  possession 
is  according  to  the  right  of  the  party,  against  whom  he  seeks 
to  set  it  up  ;  so  of  a  possession  obtained  by  fraud  ;  but  the 
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1 .  Statute  begins  to  run  from  the  discovery  of  the  fraud.  A 

r  '  '"""£'  Conn  of  Equity  cannot  impeach  a  transaction  on  the  ground of  h  aid  in  obtaining  the  possession,  if  the  fact  of  the  al- 

ihers  hgrd  fraud  Was  within  the  knowledge  of  the  party  twenty- 
Sunn,  one  years  before,  during  all  which  time  it  was  open  to  him 

to  prosecute  his  claim.  After  the  discovery  of  the  fraud,  a 
man  has  a  right  to  avail  himself  of  the  Statute  ;  but  so  long 
as  the  fraud  is  unknown,  pending  the  concealment  of  the 
fraud,  the  Statute  ought  not  to  run.  The  discovery  of  the 
fraud,  gives  a  new  right  of  action  ;  but  whether  the  posses- 

sion when  taken  was  an  adverse  act,  or  obtained  by  fraud, 
were  facts  for  the  jury,  and  to  them  it  was  submitted  ;  if  they 

have  drawn  erroneous  conclusions,  the  plaintiffs'  remedy  was 
by  motion  for  a  new  trial.  There  certainly  were  circum- 

stances, from  which  a  jury  might  have  inferred,  that  the  entry 
of  Smith  was  not  adverse,  or  that  it  was  fraudulently  obtained 

from  the  step-father  of  the  plaintiffs.  The  time  when  Smith 
took  possession,  directly  after  Guthrie  had  left  it,  the  time 
when  the  warrant  was  taken  out,  the  call  of  the  warrant  for 

improvement,  dating  it  back  to  the  original  settlement  of 
Archibald  Lochrey  ;  these  were  strong  facts,  and  would  have 

warranted  a  different  conclusion.  Guthrie's  possession  was 
the  possession  of  his  step-children,  he  would  be  presumed  to 
ent<rr  as  their  guardian,  and  if  he  covinously  delivered  up 
the  possession  to  Smith  ̂   as  there  has  been  no  conveyance  to 
a  third  person,  the  Statute  would  on!v  begin  to  run  against 
the  plaintiffs,  from  the  time  of  their  knowledge,  and  when 
they  were  under  no  disability.  To  encounter  this,  there  is  the 

long  acquiescence  of  the  plaintiffs  residing  in  the  neighbour- 
hood, affording  an  evidence  of  their  relinquishment,  inde- 

pendent of  statutory  provisions  ;  and  putting  them  out  of 
view,  the  dormitancy  of  such  a  claim  resting  on  mere  equity, 

and  depending  on  possession  and  residence  as  the  only  indi- 
cia of  the  right,  their  long  acquiescence  in  the  possession,  and 

looking  on  while  Smith  was  making  his  improvements,  were 
circumstances  which  ought  to  have  their  weight  with  a 

jury  ;  yet  it  must  strike  the  mind  with  force,  that  when 

Smith  took  the  possession,  there  was  nothing  like  abandon- 
ment. Had  the  children  of  Lochrey  been  even  adults,  the 

possession  could  scarcely  be  said  not  to  have  continued  in 
them :  it  was  not  a  vacant  and  abandoned  settlement  on 

which  Smith  entered.  It  is  the  not  reclaiming  the  possession 
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for  so  many  years,  their  suffering  Smith  to  proceed  with  his 
improvement,  the  acquiescence  in  his  right,  from  which  a 

presumption  might  arise,  that  in  their  own  view  of  the  sub- 
ject, something  had  taken  place,  the  evidence  of  which  might 

be  lost  in  the  lapse  of  time,  that  his  possession  was  rightfully 
obtained.  But  these  circumstances  were  left  to  the  jury  ; 
their  attention  was  called  to  them  by  the  Court,  and  they 
were  desired  to  draw  their  own  inference.  The  concluding 
part  of  the  charge  must  be  taken  in  connection  with  all  that 
precedes  it,  and  it  would  not  be  treating  the  charge  of  a 
Court  with  fairness,  to  decompose  it,  and  scan  and  scrutinize 
it  sentence  by  sentence  ;  no  human  production  could  stand 
against  such  test.  In  this  part  of  the  charge,  I  cannot  say 

that  I  find  any  thing  erroneous,  or  that  might  tend  to  mis- 
lead the  jury. 

But  if  the  entry  of  Smith  was  adverse  and  fraudulent, 
were  the  plaintiffs  within  the  exception  of  the  Act  of  the  26th 
of  March)  1785,  for  the  limitation  of  actions  to  be  brought 
for  the  inheritance  or  possession  of  real  property.  This  Act 
is  nearly  in  the  same  words  as  the  Statute  of  21st  Jac.  I, 
with  an  addition  hereafter  to  be  noticed.  The  ancestor  Ar- 

chibald Lochry,  died  in  1781  ;  the  plaintiff,  Jane,  was  born  in 
1776,  Elizabeth^  in  1779;  Jane  married  in  1793,  Elizabeth 
married  under  age.  This  action  was  brought  in  1813  j  the 
Court  decided  that  they  were  barred  by  the  Act  at  the  end 

of  ten  years,  after  their  arrival  at  twenty-one,  though  they 
married  during  the  disability  of  infancy,  and  have  remained 

covert.  It  is  a  rule  applicable  to  this  as  well  as  to  all  Sta- 
tutes barring  or  terminating  rights,  that  the  party  who  would 

extricate  himself  from  the  enacting  clause,  must  bring  his 

case  strictly  within  the  exceptions,  Innes  v.  Barnes,  2  Galli- 
son,  319.  The  plaintiffs  here  are  barred  by  the  enacting 
clause,  unless  their  case  falls  within  the  proviso.  It  is 
matter  of  surprise  to  find  that  in  England,  even  up  to  this 
time,  the  doctrine  of  successive  or  accumulative  disabilities  is 

not  settled;  the  Judges  of  the  King's  Bench  holding,  that  there 
cannot  be  such  succession,  within  the  benefit  of  the  proviso; 
while  in  the  Common  Pleas  they  hold,  that  the  ten  years  do 
not  run  during  the  continuance  of  disabilities  ;  all  disabilities, 
as  they  hold  it,  must  cease  before  the  ten  years  begin  to  run. 
A  very  judicious  author,  in  his  Law  of  Vendors,  Sudgen,  317, 

1821. 
Pittsburg, 

THOMPSON 
and  others 

v. 

SMITH. 
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1R21.      IS  °*  opinion,  that  the  latter  is  the  true  construction,  and  the 

'•in'S'    construction  invariable  in  practice  ;  while  another  writer  in  a 
xcl'.v  ucl1  arranged  treatise  on  the  Law  of  Ejectment,  supports 

"hers  the  former  construction,  Adams,  56.  The  succession  of  dis- 

,„,  abilities  here  is  in  the  same  persons,4  and  the  plaintiffs  con- 
tend, that  though  their  infancy  at  the  time  their  title  first  ac- 

crued, does  not  bring  them  within  the  benefit  of  the  pro- 
viso, yet  as  another  disability  accrued  before  the  termina- 

tion of  their  infancy,  they  are  brought  within  it,  because 
there  has  been  no  time  since  the  right  first  accrued,  in  which 
they  have  not  been  disabled.  This  appears  at  first  view  quite 
reasonable,  but  when  we  reflect  on  the  policy  of  the  law  and 

the  words  used  by  th<-  Legislature,  a  different  conclusion  must 
be  drawn.  The  disability  when  the  right  first  accrued  is  the 
disability  provided  for.  That  is  the  point  of  time  to  be 
considered,  and  that  is  the  disability  excepted  out  of  the  enac- 

ting clause  ;  it  would  be  extending  the  privilege  of  one  dis- 
ability by  an  equitable  construction,  far  beyond  the  letter  of 

the  law,  to  cover  all  disabilities,  as  they  rise  in  succession, 
and  against  the  spirit  of  all  the  limitation  enactments,  the  end 
being  to  extinguish  dormant  rights,  to  give  security  to  long 
and  undisturbed  possessions,  and  quiet  and  repose  to  those 

whose  possession  had  been  long  acquiesced  in  ;  but  if  dis- 
ability were  added  to  disability,  coverture  to  infancy,  claims 

might  be  protected  and  kept  nlive  to  an  indefinite  extent  of 
time,  and  the  Act  be  in  operation  for  centuries.  In  several 
of  the  States,  a  construction  has  been  put  on  similar  clauses, 
correspondent,  as  I  think  with  the  words  of  the  provision, 
and  the  intention  of  the  Legislature.  In  Massachusets9 

Eager  and  tvife  v.  The  Commonwealth,  4-  Mass.  182,  the  pre- 
cise point  arose  ;  the  plaintiff  was  an  infant,  and  before  the 

termination  of  her  infancy,  she  married  ;  it  was  held,  that  the 
latter  disability  not  existing,  when  the  right  first  accrued, 
she  was  not  within  the  benefit  of  the  provision.  In  Connec- 

ticut, Eaton  v.  Sandford,  2  Day,  523,  a  contrary  construction 
was  given,  but  the  question  was  still  considered  as  open, 

and  in  Bush  v.  Bradley,  4  Day,  298,  there  is  a  very  able  opi- 
nion of  Mr.  Justice  SMITH  opposing  it.  In  the  Court  oi 

Chancery,  A>w>  Tork,  3  John  Ch.  -/?.  129.  Demurest  v.  Wyn- 

hoop,  all  th  •  cases  down  from  Storvel  v.  Zouch,  Plowd.  358, 
are  reviewed,  and  that  was  likewise  this  very  case  ;  during 
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the  infancy  of  the  plaintiff,  a  second  disability  ensued  by  1821. 
marriage,  and  it  was  made  a  question,  whether  a  succession 
of  disabilities,  closing  one  on  each  other  could  be  permitted  THOMPSON 

as  an  excuse  within  the  proviso ;  it  was  decided  that  it  could  ail(J  others 
not,  but  that  the  disability  entitling  the  party  to  the  benefit  of  SMITH. 
the  proviso,  must  exist  when  the  right  first  accrues,  so  that 
if  during  the  ten  years  allowed  to  an  infant,  a  subsequent 
disability,  as  coverture  arise,  the  time  continues  to  run, 
notwithstanding  such  second  disability,  and  that  successive 
accumulating  disabilities  are  not  within  a  settled  and  sound 
construction  of  the  law ;  and  it  was  again  so  decided  in  the 
Supreme  Court  of  the  State,  18  Johns.  40.  But  there  is  an 
explanation  in  our  Act,  not  to  be  found  in  the  Statute  of 

James  I,  "  in  case  such  person  or  persons  shall  die  within  the 
said  term  of  ten  years,  under  the  disabilities  aforesaid,  the 
heir  or  heirs  of  such  person  shall  have  the  same  benefit,  that 
such  person  or  persons  could  or  might  have  had  by  living 
until  their  disabilitieshad  ceased  or  been  removed."  Thus  it 
is  evident,  that  the  Legislature  intended  that  in  all  cases  the 
bar  should  be  complete,  if  entry  was  not  made,  or  ejectment 
brought  within  ten  years  after  the  removal  of  the  disability 
existing  in  the  person  in  whom  the  title  first  accrued,  and 
when  it  first  accrued,  as  if  the  person  had  continued  to  live, 
and  never  intended  a  succession  of  disabilities  in  the  same 

person  ;  one  disability,  and  that  when  the  title  first  accrued, 
was  alone  contemplated  and  alone  provided  for.  The  words 
of  the  proviso,  the  plain  meaning  of  the  Legislature,  the 
spirit  and  policy  of  the  Act,  and  the  weight  of  authority,  are 
against  the  construction  contended  for,  by  the  plaintiffs  in 

error.  The  ten  years  began  to  run  the  moment  the  existing  dis- 
ability ceased  and  continued  to  run,  notwithstanding  other 

supervening  disabilities.  None  are  provided  for,  but  such  as 

exist  at  the  time  the  right  of  entry  first  accrues  ;  but  if  seve- 
ral disabilities  existed  at  the  time,  the  provision  would  ex* 

tend  to  all,  or  the  one  which  continued  the  longest. 

Judgment  affirmed. 
VOL.  VII.— F  f 
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1821. 
Pittsbnrf. 

Lie  GET  against  The  Bank  of  Pennsylvania. 

Tuesday,  IN  ERROR. 
September  11. 

Ifti.edraw-          ERROR  to  the  Court  of  Common  Pleas  of  Allegheny er  or  previous  °         W 

inddisf  r  oi'a     COUHty. 
prgruisst>''y note  is  "fferrd 

as»  witmssin  This  case  was  argued  by  D.  S.  Watter  and  Hopkins,  for 
subs-  quent  in-  the  plaintiff  in  error,  and  Riddle,  for  the  defendant  in  error. 
doi'ST,  to 
prove  that  the 

plaintiff  had         The  opinion  of  the  Court  was  delivered  by 
iliscllHl  *r*'li 

the  subse-  TILGHMAN  C.  J.  —  This  was  an  action  brought  by  the  Bank 

•  "p'"anld"islob-  °f  PcMMffoolua,  against  Thomas  Ligget,  on  two  promissory 
joctKi  to  by  notes,  of  which  one  Dtivid  Pride  was  the  drawer,  and  the 

and^-ejewrd'  defendant,  Ligget,  the  third  indorser.  The  defendant  gave 
by  the  Court,  jn  evidence  a  mortgage  from  the  drawer  of  these  notes,  to an<l  after— 

•wards  the        the  bank,  as  security  for  the  payment  of  the  notes,  and  then 

draws  hi^'ob"  offered  to  prove  by  the  oath  of  Pride^  the  drawer,  that  by  a 
jeetions,  ami  subsequent  arrangement  between  him  and  the  bank,  the  de- the  defendant 

exa-  fendant  was  discharged  from  his  responsibility  as  indorser. 
is  evidence  the   plaintiff  objected,  and  the  Court   de- 

If  the  draw-  cided  that  it  ought  not  to  be  admitted  ;  upon  which  the 
dorsed  note  plaintiff  offered  to  admit  the  evidence,  but  the  defendant  re- 

i%  bearine"  fust>^  to  examine  the  witness,  and  exempted  to  the  opinion 
the  same  date  of  the  Court.  Another  exception  was  taken  to  the  Court's 
as  the  not*-,  .     .  .    ,  ,       .  r      i  •  j  e 
though  not      opinion,  with  respect  to  the   admission  ot   the  evidence  or 
extcati.i  till    Christian  Latshaiv,  one  of  the  indorsers  of  these  notes,  who some  nays  -<tt- 

ter,  torstcur-  \vas  offered  as   a  witness  by  the  defendant,  and  rejected  by 

the"     the    Court.     In   this  instance,  also,  the   plaintiff  offered   to 
not*-,  u  does    acjmit  the  evidence  afttr  the  Court   had  decided  the  point. not  merge  the  . 
noteordis-  but  the  defendant  refused  to  examine  the  witness.  It  is  im- 

dorser.th  ""  material  whether  the  Court  decided  right  or  wrong,  because 
the  defendant  was  not  injured  by  the  decision.  The  evi- 

dt-nce  was  in  the  defendant's  power,  and  therefore  it  lies  not 
in  his  mouth  to  complain  of  its  rejection.  But  his  counsel 
have  contended,  that  he  was  injured,  because  the  jury  would 
have  been  prejudiced  against  evidence,  which  in  the  opinion 

of  the  Court  was  illegal.  There  is  no  weight  in  this  objec- 
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tion.     When  the  plaintiff  offered  to  admit  the  evidence,  it      1821. 
became  legal,  although  before  it  might  have  been  illegal.  As 

soon  as  the  plaintiff's  consent  was  given,  the   Court  would      IJGG..T 
have  permitted  it  to  go  to  the  jury.     And  the  jury  having  Th   Ba.ik  of 
heard  it  with  the  Court's  permission,  it  is  not  to  be  presumed  Pennsylvania. 
that  they  would   have   been  prejudiced   against  it.     When 
evidence  is  offered,  and  admitted  by  the  Court,  if  the  party 
who  offered   it,  means   to   take  an  exception,  he   must  do  it 
immediately,  and  the  reason  is,  that  the  adverse  party  is  en- 

titled to  the  option   of  admitting  the  evidence,   rather  than 
have  his  cause  involved  in  the  trouble  and  hazard  of  a  writ 

of  error.     It  is  frequently  done,  and   I  never   before  heard 
it  suggested,  that  after  an  offer  to  admit  the  evidence,  an 
exception  could  be  supported. 

2.  The  Charge  of  the  Court  has  been  objected  to  ;  because 
the  jury  were  told  that  the  indorsers  were  not  discharged  by 
the  mortgage  of  the  drawer.  This  is  a  point  too  plain  to 
admit  of  doubt.  Certainly  the  indorsers  were  not  discharged. 

The  defendant's  counsel  have  compared  the  mortgage  to  a 
bond,  which  operates  as  a  merger  of  a  note.  But  there  is  no 
analogy  between  the  cases.  A  note  is  merged  in  a  bond, 
because  a  bond  is  an  instrument  of  a  higher  nature  than  a 
note,  and  both  being  debts,  the  inferior  is  absorbed  in  the  su- 

perior. There  could  be  no  possible  advantage  in  preserving 
a  note,  when  a  bond  was  given  by  the  same  person,  for  the 
same  debt.  But  a  mortgage  is  only  a  security,  and  its  na- 

ture is  quite  different  from  the  debt  secured  by  it.  It  is  a 
conveyance  of  land,  and  it  is  of  great  importance  that  it  should 
not  be  confounded  with  the  debt.  The  title  of  the  mortgage 
may  prove  defective,  and  the  debtor  may  then  be  resorted 
to,  personally,  by  suit  on  the  note.  The  mortgage  con- 

tains no  covenant  to  pay  the  money.  It  is  a  security  alto- 
gether collateral  to  the  note.  So  far  from  a  mortgage  being 

considered  as  a  merger  of  a  debt  due  by  simple  contract,  it 
is  a  very  common  species  of  security.  It  is  not  intended  by 
the  parties  as  a  merger.  In  this  very  mmtgage  the  debt  due 
by  note  is  recited,  and  the  mortgage  is  declared  to  be  a  se- 

curity for  the  payment  of  the  note,  and  is  to  be  void  if  the 
note  is  paid.  Both  note  and  mortgage  bear  the  same  date, 

and  were  intended  to  be  simultaneous  acts,  though  it  hap- 
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1821.      pened  that  the  mortgage  was  not  executed  till  some  days 

It  is  the  opinion  of  the  Court,  that  upon  both  points,  the 
,  law  is  clearly  with  the  defendant  in  error,  and  therefore  the 1  he  Hunk  of  • 

•.judgment  should  be  affirmed. 

Judgment  affirmed. 

MORRIS  against  TRAVIS. 

MORRIS  against  WILKINS, 

Tuesday,  IN    ERROR. 
September  II.  .    ,  - 

A  survey,  ERROR  to  the  Court  of  Common  Pleas  of  Armstrong 
•Kline  has    county,  and  bills  of  exceptions  to  the  charge  of  the  Court. 
IK  en  run  *nd 
mark-  <)  On  the  _  .                                              i       i          x>                   rrr     +  r          • 
ground  is  not  Ejectments  brought  by  Casper  W.  Morris^  against  Robert 

dant  hud  in- 

S»"  'iTn.Tof  m      The  plaintiff  on  the  trial  in  the  Court  below,  produced 
!h*(J)la'ntiff's  warrants  and  surveys  and  patents  thereon,  and  the  question 

It  seems,  a   was,  whether  they  embraced  the  lands  on  which  the  defen- 

^nicho°nf|y     dants  resided. one  line  is  run 

pnihegnHind,  In  the  suit  against  Wilkins,  the  Court  charged  the  jury 

thoogh'oriy  among  other  things,  that  the  plaintiff  had  shewn  a  legal  title 
•ne  lint-  is  to  seven-twentieths  of  a  tract  of  land  containing  one  thou- found,  it  may  .       .  , 
goto  the  jury  sand  acres,  and  witnesses  had  been  examined  to  shew  that 
as  evidence  to  >  .  •  - 

pr-sume 
others  marked,  and  if  accompanied  with  possession  and  acts  of  ownership  for  twenty-one  years. 
may  form  »  titl**. 

So,  if  a  general  marked  outline  enclose  several  tracts,  it  is  a  good  survey  of  the  whole  ;  and  the 
intermediate  lines  established  tor  division  or  sale,  nv«\  b>-  good,  though  not  marked  on  the  ground. 

The  silt-nee  of  the  Court  concerning  tue  testimony  of  a  witness,  is  not  a  withdrawal  of  it  from 
the  jury. 

Evidence  of  the  improvements  made  by  the  defendants  is  admissible  in  ejectment,  to  rebut  the 
evidence  of  the  same  kind  given  by  the  plaintiff,  though  otherwise  not  correct. 
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the  defendant  was  in  possession.     The  only  corner  found      1821. 

on  the  ground,  applicable  to  the  survey,  was  a  white  oak.    Ptttsi 
On   measuring  the  distance  from  that  corner  to  the  next,      MORRIS 

which,  on   the   draft,  was  an  asp,  some  marks  were  found     THATIS 
along  the  line.     No  asp  was  found  at  the  end  of  it,  but  some 
asprn  grubs,  as  well   as  some  of  hickory  and   sassafras.     In 

answer  to  a  question  put  by  the  plaintiffs  counsel,  the  Court    WILKINS. 
further  charged,  that  if  but  one  line  was  measured  by  the 
deputy  surveyor  from  one  corner  to  another,  although  it  was 
marked  from  corner  to  corner,  and  no  other  line  was  either 
run  or  marked,  this  would  not,  although  extended,  be   an 
execution  of  the  warrant  under  which  the  plaintiff  claimed. 

If  the  other  lines  had  been  run,  this  ought  to  appear  by  pro- 
bable testimony,  as  by  connecting  it  with  other  lands,  which 

either  then  or  afterwards  were  surveyed. 

In  the  suit  against  Travis,  the  charge  of  the  Court  was, 
in  substance,  the  same  in  this  respect.  In  summing  up  in 
this  latter  suit,  the  Court  omitted  to  notice  the  testimony 
of  Alexander  Craig,  given  on  behalf  of  the  plaintiff.  The 
verdicts  in  both  suits  were  in  favour  of  the  defendants,  and 

the  plaintiff  excepted  to  the  charges  of  the  Court  respec- 
tively. 

In  the  ejectment  against  Travis,  the  plaintiff  gave  evi- 
dence respecting  the  improvements  made  by  the  defendant : 

the  defendant  afterwards  offered  evidence  of  the  extent 

of  these  improvements  :  which  was  objected  to  by  the  plain- 
tiff, and  admitted  by  the  Court.  The  plaintiff  excepted. 

Foster,  for  the  plaintiff  in  error. 

Kelly,  contra. 

One  opinion  was  delivered  in  both  these  cases,  as  the  opi. 
nion  of  the  Court,  by 

GIBSON  J. — The  question  before  the  jury,  was  not  whether 

the  plaintiff's  title  to  the  land^included  by  the  diagram  of  the 
survey  returned,  should  be  affected  by  reason  of  the  lines  of 
the  survey  not  having  all  been  run  out  and  marked,  for  the 

Court  declared  at  the  outset  that  the  title  was  good ;  but 
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1821.  whether  the  defendant  had  intruded  within  the  plaintiff's 
lines.  It  is  true  that  near  the  conclusion  of  the  charge,  the 
Court  did,  in  effect,  say  that  a  survey,  of  which  only  one  line 
has  been  run  and  marked,  is  void  ;  but  even  if  the  case  had 

been  left  on  that  ground,  there  would  have  been  no  error, 
lor  the  very  point  was  resolved  in  Fugate  v.  Cox  ;  and  I 

WIJJUM.  think  there  are  arguments  in  favour  of  the  doctrine  that  can 
never  be  successfully  encountered.  By  this,  I  do  not  mean 
to  say,  that  a  survey  will  be  void  wherever  no  more  than  one 
line  cart  be  found.  That  one  line  is  found  marked  on  the 
ground,  may  be  a  circumstance  of  more  or  less  weight,  to 
go  to  the  jury  as  evidence  that  the  other  lines  were  marked 
and  run  also  :  and  such  evidence  being  accompanied  with 
possession  and  acts  of  ownership  during  the  requisite  period, 

(which,  in  analogy  to  our  Statute  of  Limitations,  I  take  to 
be  twenty-one  years,)  will  raise  a  legal  presumption  in  favour 
of  the  regularity  of  the  survey.  But  although  the  survey  of 
an  insulated  tract,  of  which  only  one  line  was  in  fact  run, 
would  unquestionably  be  void  against  a  person  subsequently 
appropriating  the  same  land  undera  purchase  from  the  State  ; 
yet  where  a  general  marked  outline  encloses  several  tracts 
owned  by  the  same  person  or  by  a  number  of  persons,  (which 
would  undoubtedly  be  a  good  survey  of  the  whole,)  I  can 
see  no  reason  why  the  intermediate  lines  as  plotted  on  the 
diagram,  should  not  be  valid  for  all  purposes  of  division 
between  the  original  owners,  or  purchasers  from  them  when 
the  lands  thus  surveyed  have  been  retailed.  If  then  the 

plaintiff  had  shewn,  by  producing  the  warrants  and  the  dia- 
gram of  the  general  survey,  that  this  was  one  of  a  number 

of  tracts  laid  together  by  a  common  boundary,  and  that  by 
a  survey  of  the  intermediate  lines  according  to  their  courses 
and-  distances,  the  defendant  was  found  to  be  within  the 
lines  of  the  draught  of  this  particular  tract,  the  case  would 
have  been  clear  of  all  difficulty.  But  this  was  not  done, 
and  in  the  case  as  disclosed,  I  cannot  see  how  the  survey, 
which  appears  to  have  been  void  from  the  beginning,  could, 
even  admitting  the  plaintiff  had  title,  have  any  operation 
for  the  purpose  of  defining  boundary  ;  because  if  it  could  in 
any  aspect,  it  must  necessarily  have  been  sufficient  to  guard 
subsequent  appropriators  from  surprise,  and  have  been  a 
valid  appropriation  of  the  land  in  the  first  instance. 
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But  it  is  objected,  the  Court  withdrew  the  evidence  of 

one  Craig  from  the  attention  of  the  jury.  But  this  no  fur- 
ther appears,  than  that  in  summing  up  on  the  question  of 

fact,  the  Court  was  entirely  silent  as  to*  the  operation  of  his 
testimony ;  which  was  by  no  means  a  withdrawal  of  it. 
Again  it  is  objected,  that  the  defendant  was  permitted  to 
shew  the  extent  of  his  improvements  on  the  land  he  had  in 
possession  ;  but  this  it  was  competent  for  him  to  do,  if  for 
no  other  reason,  to  rebut  the  evidence  the  plaintiff  had  given 
on  the  same  subject.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

1821. 
Pittsburg. 

Mouius 
v. 

TRAVIS. 

MORRIS 

M'CONNELL  against  M'Coy. 

IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Allegheny 
county. 

Elizabeth  M1-  Coy*  the  plaintiff  below,  brought  this  action 
of  slander  against  William  M'Connell.  The  first  count  of  the 
declarations  alleged,  that  the  defendant  spoke  of  and  con- 

cerning the  plaintiff  the  following  words,  "  she  is  a  thief  and 

I  can  prove  it."  The  second  count  charged  him  with  say- 
ing of  her,  *«  she  is  a  thief  and  a  whore,  and  I  can  prove  it." 

On  the  trial,  the  plaintiff  offered  in  evidence  the  deposition 

of  William  M*-Coy,  taken  under  a  rule  to  take  the  depositions 
of  ancient,  infirm,  and  going  witnesses,  on  reasonable  notice. 
The  rule  stipulated  no  particular  period  of  notice.  The  no- 

tice given  was  nine  days:  and  it  was,  that  the  deposition 

would  be  takm  at  the  house  of  Rachael  M'-Coy,  in  Green 
township,  Beaver  county.  This  deposition  was  objected  to 

day»  notice  in  the  rule,  depend  on  the  usage  and  practice 

Thursday, 

September  13. 

In  slander, 

a  declaration 

stating  I  he 
words  to  have 
been  spoken 

in  the  third 

person,  is  not supported  by 
evidence  of 
words  spoken 

in  the  second 

person. 
When  a rule  of  Court 

authorises  a rule  for  taking 

depositions 
to  be  entered 

of  course,  sti- 

pulating rea- sonable no- 

tice, the  con- struction of 

the  rule  must 

so  far  as  re-, 

speets  the  ne- cessity of  spe- 
cifying the 

number  of 

of  the  Court. 
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1821.  by  the  defendant,  betause  the  period  of  notice  ought  to  have 
been  ten  days  :  and  because  it  did  not  specify  with  sufficient 
certainty  the  place  of  taking  it.  The  Court  overruled  both 
objections,  and  admitted  the  depositions,  and  the  defendant 
excepted. 

The  evidence  given  by  the  plaintiff  as  to  the  speaking  of 
the  words  was,  that  they  were  spoken  by  the  defendant  in 
the  second  person,  to  the  plaintiff. 

The  Court  charged  the  jury,  that  the  variance  between 
the  declaration  and  the  evidence,  was  immaterial,  and  that 
the  testimony  supported  the  charges  in  the  declaration.  This 
charge  was  also  excepted  to  by  the  defendant.  The  jury 
found  a  verdict  for  the  plaintiff  below,  and  judgment  was 
entered  thereon. 

Witeins  and  Baldwin,  for  the  plaintiff  in  error,  now  con- 
tended, 

1.  That  the  deposition  of  W.  M'-Coy  ought  not  to  have  been 
admitted  in  evidence,  because  sufficient  notice  was  not  given. 
The  rule  of  Court  ought  to  have  stipulated  the  notice.    The 
house  also  was  uncertainly  described  :  its  locality  ought  to 
have  been  fixed  by  a  further  description. 

2.  The  words  proved  did  not  support  the  words  charged. 
It  is  well  settled  that  the  words  proved  to  have  been  spoken 
in  the  third  person,  support  words  laid  in  the  second,  yet  the 
reverse  is  not  the  rule.     The  variance  is  material,  because 

words  spoken  :.n  the  third  person  are  an  evidence  of  de-libe- 
ration   and    malice.     They   cited  in  support  of  these    po- 
sitions, Cro.  ElJz.  857.  8  Johns.  74,  75.  Bac.  Ab.  tit.  slan- 

der. Johnson  v.  Tate,  6  Binn.  121,  Bull.  N.  P.  5. 

Forward,  contra. 

1.  The  practice  of  the  bar  is  to  enter  the  rule  as  was  done 
in  this  case,  and  it  is  the  most  convenient  practice.  The 

Court  below  however,  is  the  best  judge  of  its  own  practice, 
and  of  the  reasonableness  of  the  notice.  As  to  the  place  of 

taking  the  dr  position,  the  notice  is  in  that  respect  sufficiently 
certain.  The  country  is  not  thickly  settled,  and  the  house 
if  not  known  could  easily  have  been  discovered. 
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2.  In  reality  there  is  no  difference  between  words  spoken      1821. 

In  the  second  and   third  person  :  the  distinction  set   up  in.    p>t 
some   cases    between   them  is   artificial  and    unreasonable.  M«COXNE 

Courts  now  look  at  the  substance  of  the  charge,  and  hold  that         " 
it  is  enough  to  prove  the  words  substantially.     Our  Courts 
have  gone  beyond  the  English  Courts  in  this  respect.     But 
even  there  we  are  not  without  authority.    Jtord  HARDWICKE, 
in  Nelson  v.  Dixey^  Cos.  Temp.  Hard.  305,  lays  it  down, 
that  when  words  are  laid  to  be  spoken  in  one  person,  proof 
of  words   spoken  in  another,   will  support  the  declaration. 
He  also  cited,  Bac.  Ab.  tit.  slander. 

The  opinion  of  the  Court  was  delivered  by 

DUNCAN  J. — Two  questions  are  presented  for  the  conside- 
ration of  the  Court. 

1st.  Was  the  deposition  of  William  M'-Coy  properly  read 
in  evidence. 

2d.  Did  the  words  proved  maintain  the  allegation  in  the 
declaration. 

The  just  construction  of  the  rule  of  Court,  that  a  party 
applying  for  a  rule  to  take  depositions  of  witnesses,  may  en- 

ter the  rule  of  course  in  the  Prothonotary's  office,  stipulating 
a  reasonable  notice  to  his  adversary  is,  that  the  rule  itself 
should  stipulate,  that  is,  fix  and  ascertain  the  number  of  days 

notice  ;  but  in  the  construction  of  these  -rules,  usage,  when  it 
is  not  repugnant  to  the  principles  of  natural  justice,  ought 
to  be  greatly  respected.  The  practice  of  every  Court  is 
considered  as  the  law  of  the  Court.  The  course  of  the  of- 

fice and  variety  of  precedents,  though  they  passed  sub  silen- 
tio,  and  no  question  had  been  made  of  them,  or  judicial  de- 

cisions, are  strong  evidence  of  the  usage. 
It  is  merely  a  matter  of  practice,  to  establish  which  we 

can  have  recourse  to  no  other  source  of  information,  than  the 
records  of  the  Court,  and  the  officers  of  the  Court,  and  the 
gentlemen  of  the  bar  practising  in  the  district. 

The  enquiry  is  not,  whether  this  practice  originally  was 
right,  but  whether  such  practice  has  prevailed.  The  records 

of  the  Court,  the  officers  of  the  Court,  and  many  of  the  gen- 
tlemen of  the  bar,  prove  that  a  practice  had  prevailed  for 

some  time  before  the  trial  of  this  cause,  to  enter  the  rule  in 

this  form*  and  not  to  stipulate  the  reasonable  notice  in  the 
VOL.  VII.— Gg 
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1821.      rule  itself,  but  to  fix  and  ascertain  it  in  the  notice  given  t» 

•    the  party  ;  and  however  some  respectable  members  of  the  bar 
M  CORNELL  ma>    have  privately  murmured,  yet  no  application  had  been 

7 ;          made  to  the-  Court  to  change  the  practice  ;  and  here  this  judg- 
ment gives  us  the  opinion  of  the  Court  of  Common  Pleas, 

that  such  had  been  the  usage  under  the  rule.  The  opinion  of 
the  Court,  giving  their  own  construction  of  their  own  rule,  the 

usage,  (where  no  injustice  is  done  to  the  suitor,  and  whether 
the  rule  itself  stipulated  the  notice,  or  the  notice  itself  gave 
the  time,  the  result  would  be  the  same,  and  the  Court  in 
each   case  exercise  the  like  power  of  judging,  whether  the 
notice  was  a  reasonable  one,)  ought  to  govern  in  reviewing  a 
judgment  on  a  question  of  practice. 

1  he  slanderous  words  are  alleged  in  the  declaration,  to 
have  been  spoken  of  the  plaintiff,  the  evidence  was  that  they 
were  spoken  to  her.  The  Court  were  of  opinion  that  this 
supported  the  issue,  that  there  was  no  substantial  difference 
between  words  spoken  to  or  of  a  man. 

The  law  is  now  well  settled,  that  the  plaintiff  is  not  obliged 
to  prove  the  words  precisely  as  laid,  it  is  sufficient  to  prove 
their  substance  ;  but  the  sense  and  manner  of  speaking  must 
be  the  same.  Words  spoken  to  a  mans  face  in  passion  are 
more  excusable,  than  if  spoken  deliberately  behind  his  back; 
the  latter  is  the  course  in  which  malignant  slander  is  usually 

propagated.  Slander  to  a  mans  face  cannot  be  justified, 
but  it  seldom  has  the  strong  mark  of  deliberate  malignancy 

that  distinguishes  back-biting.  The  case  of  Nelson  v.  Dixeyt 
Cos.  Temp.  Hard.  305.  .contains  a  dictum  attributed  to  Lord 
HARDWICKE,  that  words  in  the  second  person,  are  suppor- 

ted by  proof  of  words  uttered  in  the  third  person  ;  this  was 
not  the  case  in  judgment,  and  of  many  sayings  attributed 

to  Judges,  as  obiter  dicta,  it  might  well  be  pronounced  nun" 
quam  dicta,  but  whether  respect  is  justly  due  to  all  that 
comes  to  us,  in  the  name  of  that  distinguished  Judge,  all  that 

he  has  said  to  have  said,  cannot  be  ranked  as  judicial  deci- 
sions, nor  controul  the  judgment  in  the  very  point  presented 

for  decision. 

In  A-carillo  v.  Rogers,  Bull.  5,  Lord  MANSFIELD  recog- 
nised at  Guildhall,  the  substantial  distinction,  and  decided 

that  the  variance  was  fatal ;  this  is  the  opinion  of  but  one 
Judge,  but  a  very  illustrious  one,  who  was  not  disposed  to 
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entangle  justice  in  nets  of  law,  whose  well  spent  life -was  1821. 

employed  in  separating  substances  from  the  unmeaning  forms  Plti 
with  which  they  had  been  mingled,  and  in  breaking  down  M'COVNEI 

senseless  distinctions  and  technical  subtiliti^s;  but  it  rests  M<£ ; 
not  on  his  opinion,  for  it  has  been  recognised  as  the  law  in 
many  instances,  and  many  plaintiffs  have  been  non  suited  for 
this  variance.  In  New  Tork,  this  is  received  as  the  acknow- 

ledged doctrine  of  the  law,  1  Johns.  74.  Miller  v.  Miller. 
It  is  true  that  in  Tracey  v.  Harkins,  1  Binn.  395,  the  Court 
of  Common  Pleas  for  the  city  and  county  of  Philadelphia,  de- 

cided differently;  the  reasons  given  for  that  decision  by  no 
means  satisfy  this  Court,  that  there  is  no  substantial  dif- 

ference between  words  spoken  to  or  of  a  man,  and^hey  are 
of  opinion,  this  was  not  the  old  law,  nor  the  law  at  any  time ; 
for  they  find  that  whenever  the  direct  question  has  directly 
been  presented,  the  substantial  difference  has  been  acknow- 

ledged and  established.  But  there  is  another  reason,  than  the 
different  malignancy  of  the  two  sets  of  words,  which  weighs 
with  me.  The  object  of  all  declarations,  is  to  give  notice  to 

the  party  of  the  charge,  that  he  may  come  to  the  trial  pre- 
pared to  defend  himself.  But  when  a  defendant  finds  that  he 

is  not  charged  with  speaking  slanderous  words  to  the  plaintiff, 
he  may  be  conscious,  that  he  never  held  any  conversation 

on  the  subject,  but  with  himself  and  to  his  face,  a»d  may  se- 
curely repose  in  confidence  that  it  is  impossible  for  the  plain- 

tiff to  make  out  his  allegation,  and  would  be  surprised  by 
a  different  charge,  of  which,  had  he  been  apprised  by  the 
declaration,  recollecting  the  conversation  and  the  persons 
present,  he  might  come  prepared  to  shew  the  mistake  and 

misrepresentations  of  the  plaintiff's  witnesses,  might  explain 
the  occasion  and  manner  of  speaking  the  words,  and  by  the 
antecedent  and  subsequent  parts  of  the  same  sentence  prove 
the  sense  was  innocent  or  the  occasion  justified,  and  might 
mitigate  the  damages  by  such  evidence.  I  am  therefore  of 
opinion,  that  the  variance  was  fatal,  the  manner  being 
different  from  the  allegation,  the  slander  more  malignant, 
the  defendant  not  apprised  by  the  declaration  of  the  charge, 
for  which  he  was  called  on  the  trial  to  answer,  so  that  he 

might  defend,  justify,  or  explain  it. 

Judgment  reversed. 
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1821. 
Pitttbwg. 

. 
September  11. 

HANNA  against  BUR K HOLDER. 

IN  ERROR. 

T1         ERROR  to  the  Court  of  Common  Pleas  of  Westmorc- endant 

pi.  HS  i-o«-«-   land  county. 
n.iiil8|r<-i-t'nrm-  , 
«il,  an  I  en- 

try i»  m-,,ie         Narr  in  covenant  brought  by  Burkholder  against  Hanna. On  ti»e  Hock-     T^r-j.jj  , 
ei  andiw/e,  JJctrndant  pleaded  covenants  performed,  and  the  words  "a«a 

lui!r«UsCa°n  *ssue''  wcre  entered  on  the  docket.  The  error  now  assigned 
dir.ctkmto  was,  that  no  issue  was  ioined.  The  case  was  submitted  to tht-P'O-  ,          _  J 
th;.:.oiar\  to    the  Court  without  argument. 
ni'ike  «  for- 

mal entry  of 

th<  issur',and       PER  CuRiAM.  —  We  consider  the  words,  and  issue,  in  this 

totio  so"!s10n    case  to  De  a  direction  to  the  Prothonotary,  to  make  a  formal 
JS  error  le"  entry  of  the  issue»  and  the  omission  to  do  so,  no  more  than  a 

clerical  error  which  may  be  amended. 

Judgment  affirmed. 

SITTTON  against  HORN. 

Tuesday,  IN  ERROR. 
September  11. 

'Referees  ERROR  to  the  Court  of  Common  Pleas  of  Somerset 
appointed  un- 
derth.Act     county. 
of  1705,  a  re 
not  authorised 

to  find  the  This  was  an  action  of  replevin,  in  which  John  Horn,  the 

a^Tsifbrnir  y  defendant  in  error  was  plaintiff  below.     Having  been  sub- 
tb«  lawtothe  mjtted  to  reference  by  consent  of  both  parties,  under  the  Act Court.     The  J 
report  must    of  1  705,  the  referees  reported,  «*  it  appeared  to  them  that 

Horn,  who  was  duly  appointed  constable  of  Somerset 

the  entry  of    town,  did  regularly  depute  William  Cooper,  as  his  deputy,  and 
did  thereupon  remove  with  his  family  from  the  said  town 
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into  the  township  of  Somerset :  that  after  such  his  removal, 
•viz.  29th  November,  1816,  William  Cooper  lived  in  a  house,  the 
property  of  Philip  Austine.  The  referees  therefore  submit  to 
tht  Court,  that  if  the  office  of  constable  of  Somerset  town  became 

vacant  by  the  removal  of  John  Horn  as  aforesaid,  and  the  de- 
putation of  the  said  William  Cooper  ceased  by  reason  there- 

of, then  and  in  that  case  they  found  for  the  defendant ;  other- 
wise for  the  plaintiff,  the  sum  of  14  dollars,  81  cents  damages, 

with  costs  of  suit,  &c."  On  this  report  the  Court  below  en- 
tered judgment  for  the  plaintiff. 

Alexander,  for  the  plaintiff  in  error,  now  submitted  that  the 
referees  had  no  right  to  find  facts  specially,  and  submit  the 
law  to  the  Court.  The  award  must  be  final.  And  even  if 

they  had  power  to  find  facts,  the  facts  found  here  are  not 

sufficient,  for  the  Court  to  draw  any  conclusion  of  law  from 
them. 

Forwardt  contra,  contended  that  by  the  Act  of  1705,  a  re- 
port of  referees  is  to  be  deemed  and  taken  to  be  as  available 

in  law,  as  a  verdict  of  twelve  men,  and  the  party  shall  have 

judgment.  It  is  put  on  the  footing  of  a  verdict,  and  there- 
fore the  facts  may  be  found  specially,  as  a  jury  may  find  a 

special  verdict,  and  judgment  may  be  rendered  thereon. 
The  act  moreover  requires  the  Court  to  approve  the  report, 
which  distinguishes  it  from  an  award  at  common  law.  For 

in  giving  or  withholding  such  approval,  the  Court  can  inves- 
tigate the  law  or  the  facts  of  the  case. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN,  C.  J. — By  the  Act  of  17O5,  the  award  of  the 

referees,  "being  made  according  to  the  submission  of  the 
parties  and  approved  of  by  the  Court,  and  entered  upon  the 
record,  shall  have  the  same  effect,  and  shall  be  deemed  and 
taken  to  be  as  available  in  law,  as  a  verdict  given  by  twelve 
men,  and  the  party  to  whom  any  sum  of  money  shall  be 

awarded  to  be  paid,  shall  have  judgment,  &c." 
This  award  is  wanting  in  an  essential  quality;  it  is  not 

final,  but  instead  of  deciding  the  matter  in  dispute,  refers 
the  decision  to  the  Court.     This  was  contrary  to  the  intent 
of  the  parties,  who  submitted  the  decision,  not  to  the  Court, 
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1821.  but  to  the  referees.  No  awaid  should  be  approved  of  by  the 
Court,  but  one  which  is  in  itself  a  perfect  award.  The  plain- 

SUTTOH  tiff'5  counsel  have  endeavoured  to  support  this  award  by  coin- 
Hour  Pa"ng  it  to  a  special  verdict.  They  say,  that  judgment  is 

to  be  entered  on  it,  as  on  a  verdict,  and  therefore  judgment 
may  be  entered  as  on  a  special  verdict,  which  finds  the  facts, 
and  refers  the  law  to  the  Court.  But  this  is  not  the  true 

construction  of  the  Act  of  Assembly  ;  by  which  it  was  not 
intended  to  alter  the  nature  of  an  award.  The  award  must 

be  good  per  se  in  order  to  authorise  the  Court  to  enter  judg- 
ment on  it.  By  the  by,  if  this  award  were  considered  as  a 

special  verdict,  it  would  not  answer  the  plaintiff's  purpose, 
for  supposing  the  constable  who  made  the  levy  to  have  been 
a  lawful  officer,  it  is  not  found  that  any  warrant  or  execution 

came  to  his  hands  authorising  him  to  make  the  levy  men- 
tioned in  the  award. 

It  is  the  opinion  of  the  Court,  that  the  award  should  be 
set  aside,  and  the  judgment  reversed. 

Judgment  reversed. 

RIDDLE  against  MURPHY  and  another. 

Mo-ndaij,  •  '  TN  ERROR September  17. 

t  Where  ERROR  to  the  Court  of  Common  Pleas  of  Washington both  plaintiffs 
and  defendant  count V. 
claim  under 
the  same 

right, _the  This  was  an  ejectment  brought  in  the  Court  below,  by 

not  bound  to   John  Murphy  and  Rosanna  Jackson,  against  Samuel  Riddle, 
trace  back 
their  title  be- 

yond the  person  holding  that  right.  If  there  he  an  adverse  right,  it  lies  in  the  defendant  to  shew  it. 

If  an  administrator  purchase  the  land  of  his  int^staie  at  Shi-riff's  sale,  on  a  judgment  recovered 
for  an  alleged  debt  of  the  intestate,  in  ap  ej-ctment  aft rrwnrds  brought  by  the  heirs  of  the  intes- 

tate, who  allege  the  judgment  to  be  fraudulent,  if  it  do  not  appear  that  the  debt  was  bona  fide, 
and  if  the  administrator  had  assets  to  pa)  it,  they  ntav  recover  the  land  against  the  administiator 
on  tht-  ground  of  fraud,  without  previously  tendering  the  money  paid  by  him  or  the  value  of  his 
improvements. 

The  Court  w  ill  not  reverse  for  an  erroneous  expression  of  the  Court's  opinion  on  a  fact,  unless 
it  clearly  appear  that  the  jury  were  thereby  precluded  from  deciding  for  themselves. 
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to  recover  a  tract  of  land  in  Washington  county.     The  land      1821. 

had  belonged   to  Cornelius  Murphy,  who  held  under  an  im- 
provement  right,  and  died  in  1802.     By  his  will  he  devised      RIDI)LK 

it  to  his   daughters   Alice  and  Ann  Murphy.     The    plain-      Mx^PHT 
tiffs  who  were  the  brothers  and  sister  of  Cornelius  Murphy,  and  another, 
claimed  as  the  heirs  at  law  of  Alice  and  Ann,  who  it  was 

proved  had  gone  away  from  the  State  prior  to  the  death  of 
Cornelius  Murphy,  and  had  not  since  been  heard  of.     The 
defendant,  Samuel  Riddle,  was  the  son  and  devisee  of  John 
Riddle,  who  was  the  administrator  with  the  will  annexed, 
of   Cornelius  Murphy,   and  had    purchased  the   land   at  a 

Sheriff's  sale  which  took  place  under  an  execution  issued  to 
August  Term,  1804,  upon  a  judgment  obtained  by  one  Wil- 

liam Williamson,  against  the  said  John  Riddle,  as  adminis- 
trator of  Cornelius  Murphy,  by  the  confession  of  John  Rid- 

dle.    Riddle  afterwards  perfected  the   title.     The  plaintiffs 

alleged  that  this  judgment  and  the  sale  thereon  were  frau- 
dulent ;  that  if  the  debt  were  due  to  Williamson,  S.  Riddle 

at  the  time  of  the  sale   had  assets  in  his  hands  to  pay  the 
same  j  that  the  land  was  purchased  by  him  greatly  below  its 
value,  and  gave  evidence  of  these  and  other  circumstances 
to  impeach  it.     It  appeared  also,  that  in  1808,  an  ejectment 
was  brought  in  the  name  of  Alice  and  Ann  Murphy,  against 

John  Riddle,  which  was  removed  to  the  Supreme  Court^  and 
tried  in   1811  :  a  verdict  was  found  for  the  plaintiffs  and  a 
new  trial  was  awarded  ;  and  the  costs  were  afterwards  paid 
by  John  Murphy,  who  had  conducted  the  suit  on  behalf  of 

the  plaintiffs  in  that  suit.     The  other  plaintiff  Rosanna  Jack- 
son, was  then  examined  as  a  witness  for  the  plaintiffs. 

Several  objections  to  the  plaintiffs'  right  to  recover  were 
made,  and  the  opinion  of  the  Court  was  reduced  to  writing., 
and  filed  of  record. 

In  the  first  place,  the  defendant  objected  that  the  plaintiffs 
had  not  shewn  a  title  in  Cornelius  Murphy,  under  whom  they 
claimed.  To  this  the  plaintiffs  answered,  that  they  had 
proved  that  S.  Riddle  came  into  possession  as  the  devisee  of 

John  Riddle,  who  purchased  the  land  at  Sheriff's  sale  as  the 
property  of  Cornelius  Murphy,  And  as  he  held  prima  facie 
in  this  right,  they  were  not  bound  to  go  farther  back  unless 
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1821.      the  defendant  shewed  some  title  in   himself  aliunde.     The 

Court  charged,  that  as  no  other  right  had  been  alleged  by 

KIDDLE      tne  defendant  than  that   arising  under  the  Sheriff's  deed  to 
*  his  father,  the  plaintiffs  were  not  bound  to  go  beyond  it. 

and  another.  2.  As  the  title  of  Cornflius  Murphy  was  only  inchoate, 
and  as  the  plaintiffs  had  been  out  of  possession  when  this 
suit  was  brought,  for  more  than  seven  years,  the.  defendant 
relied  on  the  5th  sect,  of  the  Limitation  Act  of  March,  1785, 

Purd.  Dig.  42O,  as  barring  their  recovery.  On  this  point 
the  Court  charged  as  follows. 

With  respect  to  the  construction  of  this  Act  we  observe, 
that  it  refers  to  adverse  possession,  which  the  policy  of  the 
law  in  the  case  enumerated  says,  shall  be  quieted  after  seven 
years,  unless  the  party  having  inception  right  shall  proceed 
to  perfect  title.  It  does  not  apply  to  cases  of  fraud,  unless 
discovered  within  the  time  limited,  nor  even  if  the  fraud  is 

discovered,  unless  the  party  to  be  injured  is  conscious  of  it. 
It  is  not  material  that  others  are  acquainted  with  it,  if  the 
person  who  is  barred  be  ignorant.  Were  Alice  and  Ann 
Murphy  then  ignorant  of  the  circumstances  of  fraud  upon 
which  their  claim  was  asserted  at  the  trial  in  181 1  ?  In  point 
of  fact,  we  have  it  well  established  that  neither  of  them  were 

here  prosecuting  the  suit,  nor  have  we  any  evidence  that 

they  were  then  living — they  were  searched  for  and  adver- 
tised in  the  newspapers  by  Mr.  Read  and  Mr.  Doddridge,  for 

four  years  up  to  1819,  without  success.  We  cannot  believe 
therefore,  that  they  even  knew  of  the  transactions,  and  if 
they  had  instituted  this  suit,  the  Act  would  not  bar  them. 
But  it  is  said,  that  John  Murphy  and  Rosanna  Jackxon,  the 
present  plaintiffs,  knew  of  the  fraud,  and  are  therefore  pre- 

cluded by  the  limitation.  It  is  true,  that  John  Murphy,  in 
behalf  of  his  nieces,  conducted  the  former  suit,  when  the 

unfairness  of  Riddled  conduct  was  developed,  and  must  have 
been  apprised  then  of  the  facts  now  produced  in  evidence. 
It  is  also  true,  that  Rosanna  Jackson  was  a  witness  at  the 
trial.  But  at  that  time  neither  had  any  interest  in  the  liti- 

gation,— they  could  not  be  bound  to  notice  what  they  could 
not  redress.  If  in  1811,  they  could  not  have  supported  a 
suit  in  their  own  right,  their  knowledge  of  the  facts  of  fraud, 
will  not  cause  the  Act  to  run  then  against  their  title  derived 
thereafter.  Has  the  limitation  then  elapsed  jsince  their  title 
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accrued  ?  If  it  has,  with  a  knowledge  of  the  fraud  concur-  1821. 

rent,  they  cannot  recover,  for  Cornelius  Murphy  had  a  mere  Plttsburs- 
inceptive  right,  which  has  been  since  perfected  by  Riddle.  RIDDLE 

This  leads  to  the  inquiry,  -whether  Alice  and  Ann  Murphy  Mo£PHT 
•were  alive  at  the  death  of  their  father  John,  and  are  since  and  another. 
dead  without  issue,  and  if  so,  whether  more  than  seven  years 
before  the  bringing  of  this  suit.  The  proof  on  this  subject 

is  presumptive,  arising  from  the  repeated  searches  and  in- 
quiries made  after  them,  and  from  the  lapse  of  time.  This 

however  may  afford  ground  sufficient  to  satisfy  you  that  they 
were  dead  before  the  suit  was  commenced.  Evidence  that 

a  man  has  not  been  heard  of  for  many  years,  is  prima  facia 
enough  to  prove  him  dead,  without  issue,  &c.  As  it  respects 
these  persons,  the  only  certain  information  we  have  of  the m 
at  all,  is  the  testimony  of  the  declarations  of  Cornelius  Murphy 
to  Peter  Kidd,  Mrs.  Riddle  and  David  Jones,  that  he  had  two 

daughters  in  Carolina.  Mr.  Doddridge  in  the  course  of  his 
inquiries,  heard  that  at  some  time  they  had  been  in  Green 
Briar  county,  in  Virginia,  and  from  thence  had  removed 

west,  but  could  not  be  traced  further.  rl  he  date  of  his  last 
search  was  in  1808  or  1809.  JV)r.  Kidd  has  never  heard  of 

them  at  all  since  the  death  of  John  Murphy,  although  he  ad- 
vertised for  them  fourteen  or  fifteen  years  ago  in  Staunton,  Vir- 
ginia. If  from  thesf  circumstances  the  presumption  of  the 

death  of  Alice  and  Ann  Murphy  within  seven  years  prior  to 
the  bringing  of  this  suit,  is  sufficiently  strong  to  satisfy  you, 
every  difficulty  from  the  Statute  of  Limitations  is  removed, 
and  we  proceed  to  examine  the  real  and  substantial  merits  of 
the  case. 

3.  The  defendant  contended,  that  the  plaintiffs  could  not 

recover,  because  there  was  no  tmder  of  the  purchase  money 
paid  by  J.  Riddle  for  costs  or  improvements  on  the.  land  in 
question.  The  Court  charged  as  follows. 

The  defendant  concludes  by  an  additional  legal  objection, 
which  is,  that  a  tender  has  not  been  proved  before  suit 
brought,  and  that  therefore  the  plaintiffs  cannot  now  recover. 
To  this  we  observe,  that  if  you  bring  the  case  to  that  point, 
it  is  not  necessary,  because  the  administrator  by  his  own 
shewing  had,  at  the  time  of  the  sale,  assets  sufficient  to  dis- 

charge the  debt. 
VOL.  VII.—H  h 
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1821.          4.  It  was   now  assigned  for  error,  that  the  Court   erred 

in  giving  their  opinion   or  directions  to   the  jury  r*s  to   the 
Kii.ua:      facts,  and  therein    exceeded   their  legal   and  constitutional 

HT     province.     Th.it  pait  of  the  opinion  to  which  this  objection 
ami  auotiicr.   was  made,  was  as  follows  : 

The  defendants  resist  the  claim  of  the  plaintiff  on  the  legal 
point  first  noticed,  and  also  hy  denying  that  the  evidence  re- 

specting Alice  and  A nn,  affords  sufficient  presumption  of  their 
death.  And  to  repel  the  suggestions,  he  produces  the  re- 

cord of  an  ejectment  brought  by  Alice  and  Ann  Murphy, 
against  John  Riddle,  to  March  Term,  1808,  for  this  tract  of 
land.  This  suit  was  removed  to  the  Supreme  Court,  and 

tried  in  March,  1811,  when  there  was  a  verdict  for  the  plain- 
tiffs, and  new  trial  was  awarded.  It  appears  that  the  costs 

were  afterwards  paid  by  John  Murphy,  and  it  is  contended, 
that  here  is  his  admission  that  his  nieces  were  alive  at  that 

time,  as  he  prosecuted  the  suit  in  their  right.  Any  such  in- 
ference however,  is  removed  by  the  proof  we  have,  that  be- 

fore this  inquiry  had  been  made  at  the  request  of  John  Mur- 
phy, for  his  nieces,  in  different  places  without  success,  and 

that  in  fact  he  did  not  know  they  were  in  being. 

The  case  was  argued  by  Riddle  and  Campbell^  for  the  plain- 
tiffs in  error,  and  Waugh,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON  J. — The  plaintiffs  below  are  the  heirs  of  Alice 

and  Ann  Murphy,  the  devisees  of  Cornelius  Murphy9  un- 
der whom  the  defendant  also  claims.  John  Riddle,  who 

devised  the  premises  to  the  defendant,  and  who  was  also 

the  administrator  of  Cornelius  Murphy,  confessed  a  judg- 
ment on  \vhich  the  land  was  sold,  and  became  himself 

the  purchaser.  The  questions  below,  which  are  again  agi- 
tated here,  were:  1.  Whether,  if  the  cause  were  with  the 

plaintiffs  on  all  the  other  points,  they  would  not,  nevertheless, 
be  bound  to  shew  title  jn  Cornelius  Murphy,  at  the  time  of 
his  death  :  2.  Whether  it  sufficiently  appeared  that  Alice  and 

Ann  Murphy  were  dead  :  3.  Whether  the  plaintiffs  could  re- 
cover without  first  tendering  a  sum  sufficient  to  cover  the 

purchase  money,  costs,  and  any  improvements  that  may  have 

been  made  by  Riddle  the  purchaser,  or  the  defendant  his  de- 
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visee-.— to  which  is  added,  here;    4.  That  the  Court  gave      1821. 
a  binding  direction  as  to  matters  of  fact. 

1.  Both  parties  claim  under  the  same  title  :  it  is  too  clear,      RIDJ,US 

therefore,  tor  argument,  that  the  plaintiffs  were  not  bound  to     Mu*'pH 
trace  back  their  title  beyound  Cornelius   Murphy,     if  there  and  another, 
was  a  title  adverse  to  his,  either  in  the  Commonwealth  or  a 

third  person,  it  lay  on  the  defendant  to  shew  it. 
2.  Whether  Alice  and  Ann  Murphy  were  dead  at  the  bring- 

ing of  the  suit,  was  a  question  of  fact ;  and  we  cannot  look 
into  the  record  to  see  whether  there  was  sufficient  evidence 

to  warrant  the  verdict.     But  it  is  objected  that  the  jury  were 

instructed,  that  a  legal  presumption  of  death  arises  from  ab- 
sence for  seven  years,  where  the  party  has  not  been  heard  of 

within  that  period. — Nothing  like  this  is  found  in  the  record. 
As  the  title  of  Cornelius  Murphy  was  only  inchoate,  and  as 
the  plaintiffs  had  been  out  of  possession  for  more  than  seven 

years,  it  was  insisted  that  the  fifth  section  of  the  Act  of  Limi- 
tations of  1785,  interposed  a  bar.    The  Court,  very  properly, 

charged,  that  if  the  sale  was  fraudulent,  the  act  began  to  run 
against  the  devisees  of  Cornelius  Murphy^  or  those  who  re- 

presented them,  only  from  the  time  the  fraud  became  known 
to  the  person  then  having  the  title.     There  was  no  proof  that 
Alice  or  Anne^  on  whom  the  title  first  devolved,  ever  knew 
of  the  fraud,  or  indeed,  of  their  interest  in  the  land  ;  but  the 
plaintiffs  were  long  acquainted   with  whatever  fraud  .may 
have  existed  ;   the   Court  therefore  charged  that  if,  by  the 

death  of  Alice  and  Anne  seven  years  before  the  inception  of 
the  suit,  the  title  was  united,  in  the  persons  of  the  plaintiffs, 

to  a  knowledge  of  the  fraud,  they  would  be  barred.     It  is 
plain,  therefore,  the  direction  was  different  from  what  it  is 
said  to  have  betn.     In  speaking  directly  to  the  evidence  of 
death,  the  Court,  after  stating  it,  say  that  it  may  afford  ground 
to  satisfy  the  jury  that  Alice  and  Anne  were  dead  before  the 
suit  was  commenced  ;  and  then  state,  as  a  rule,  that  proof 
that  a  person  has  not  been  heard  of  for  many  years  is  prima 

fucie  evidence  of  his  being  dead  ;— -and  conclude  with  telling 
the  jury,  that  if  the  circumstances  in  evidence,  were  suffici- 

ently strong  to  raise  a  presumption  that  Alice  and  Anne  had 
died  within  seven  years  before  the  bringing  of  the  suit,  every 
difficulty  before  presented  by  the  Statute  of  Limitations,  was 

removed.  The  Court  therefore  specified  no  time  as  suffi- 
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1821.      cient  to  raise  a  legal  presumption  of  the  death  of  an  absent 

person  ;  but  submitted  the  matter  as,  (what  it  must  always 
BU.ULB     necessarily  be,)  a  pure  question  of  fact,  to  be  decided  from 

v.         a  consideration  of  the  whole  case.     '1  he  objection  on  this MCKPHT  J 

•odanother    ground,  therefore,  tails. 
3.  The  plaintiffs  claimed  under  an  equitable  title  ;  and  to 

surceed,  it  was  necessary  to  prove  such  a  fraud  in  Riddle, 
the  administrator  and  purchaser,  as  would  induce  a  Court  of 
Equity  to  treat  him  as  a  trustee,  and  compel  him  toreconvey  ; 
and  this  is  what  the  Court  mean,  when,  in  answer  to  a  question 

about  the  necessity  of  a  tender,  they  say  :  "  if  you  bring  the 

case  to  that  point,  a  tender  is  not  necessary."  That  is  ;  the 
plaintiffs  cannot  recover  unless  they  shew  that  a  fraud  was 

committed  ;  without  which,  it  will  be  unnecessary  to  consi- 
der the  effect  of  want  of  tender ;  but  if  you  bring  the  case  to 

the  point  at  which  the  consideration  of  it  does  become  ne- 
cessary, we  are  of  opinion  a  tender  is  not  essential.  Here 

the  plaintiffs  had  put  their  case  on  the  proof  of  a  nefarious 
fraud  ;  and  although  the  maxim,  that  he  who  has  committed 
iniquity  shall  not  have  equity,  does  not  extend  to  the  case 

of  a  defendant,  still  I  think  that  independent  of  this,  the  de- 
fendant had  not,  under  the  circumstances  of  the  case,  such 

an  equity  as  would  entitle  him  to  insist  on  having  any  thing 
refunded.  It  did  not,  and  cannot,  appear  that  the  money 
advanced,  was  paid  on  a  judgment  for  a  bonajide  debt  of  the 
estate.  But  taking  it  that  the  debt  had  not  been  trumped 

up  for  the  occasion,  and  that  the  fraud  consisted  in  permit- 
ting the  land  to  be  sold  for  a  debt  while  assets  sufficient  to 

discharge  it  were  in  the  administrator's  hands,  it  is  plain  the 
money  paid  on  the  judgment  is  to  be  considered  as  an  ad- 

vancement out  of  the  funds  of  the  estate,  for  which  the  ad- 
ministrator would  be  entitled  to  a  credit,  on  the  settlement 

of  his  account.  He  could  not  claim  to  be  reimbursed  in 

the  character  of  a  purchaser ;  for  if  the  sale  was  fraudulent, 
it  was  a  nullity.  But  take  it  that  the  money  was  advanced 

out  of  the  administrator's  own  pocket,  and  that  he  afterwards 
charged  himself  with,  and  settled  for,  the  assets  actually  in 
his  hands  at  the  time  of  the  sale  :  still  the  real  estate  is  liable 

only  secondarily,  and  in  aid  of  the  personal  estate,  which  is 
the  appropriate  fund  for  payment  of  debts  ;  and,  therefore,  if 
the  advancement  was  a  charge  on  the  whole  estate,  it  could 
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come  on  the  land,  only  on  a  supposition  that  the  administra-     1821. 

tor  had  it  not  in  his  power  to  apply  the  personal  estate  ;  which    Plttaburg- 
is  directly  the  reverse  of  a  fact  necessary  to  be  assumed  be-      KIDDLE 
fore  the  question  can  arise.     But  further ;  if  the  defendant     MD^PHr 
could  hold  till  he  should  be  reimbursed  for  the  advancement  and  another. 

of  his  devisor,  it  would,  in  effect  give  him  power  to  appro- 
priate the  real  estate  to  the  payment  of  the  debts,  in  the  first 

instance ;  and,  even  if  it  were  otherwise,  I  know  not  how  he 
could  retain  possession,  where  the  money  must  be  considered 
as  advanced  by  him,  not  in  the  character  of  a  purchaser,  or 
on  the  credit  of  the  sale,  but  in  discharge  of  his  duty  in  the 

payment  of  a  debt.     His  claim  to  compensation  for  improve- 
ments stands  on  worse  grounds  still.     The  entry  of  the  ad- 

ministrator, in  the  guise  of  a  purchaser,  was  by  fraud,  and, 
therefore,  no  better  than  an  entry  without  even  colour  of 
title  ;  and  it  would  be  monstrous  to  permit  a  wrong  doer  to 
retain  the  possession  against  the  lawful  owner,  till  he  should 
be  reimbursed  for  improvements  that  may  have  been  even 
an  injury  to  the  inheritance.     This  objection  also  fails. 

4.  The  last  assignment  of  error  is,  that  the  Judge  gave  a 
binding  direction  as  to  matters  of  fact.  We  all  readily  agree 
as  a  general  rule,  that  where  facts  are  withdrawn  from  the 

jury,  there  is  error ;  but  the  difficulty  is  to  apply  it  to  particu- 
lar cases.  A  Court  will  not  reverse,  unless  for  plain  and  ob- 

vious error.  Where  therefore  the  Judge  has  not  expressly 
assumed  the  office  of  the  jury,  the  inference,  that  the  latter 

must  have  understood  the  expression  of  the  Court's  opinion, 
as  an  inhibition  to  judge  of  the  truth  of  the  facts,  ought  to 
be  a  necessary  and  a  natural  one.  A  bare  suspicion,  that 
they  were  misled  as  to  the  extent  of  their  powers,  will  not 
be  sufficient.  I  would  apply  to  such  a  case,  the  same  mea- 

sure of  probability,  which  governs  where  there  is  a  direction 
in  matter  of  law,  right  in  itself,  but  so  imperfect  and  obscure 

that  there  may  be  some  reason  to  apprehend  the  jury  miscon- 
ceived the  law :  in  which  case  I  hold,  that  obscurity  is  not 

error,  where  it  is  no  greater  than  to  lead  to  a  suspicion  that 
the  jury  were  misled  ;  for  no  expression  of  opinion  can  be  so 
explicit  as  to  preclude  every  possibility  of  misapprehension, 
and,  as  I  have  already  said,  a  Court  should  not  reverse  un- 

less the  error  is  plain  and  palpable.  1  have  carefully  ex- 

amined  this  record,  without  being  able  to  discover  any  thing 
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1821.      to  give  rise,  even  to  a  suspicion,  that  the  jury  thought  them- 
Ptttsburg.    st.ives   preclude-  d  from   deciding  any  of  the   facts  j   and   I, 

therefore,  cannot  say  there   is  error.     On  this  subject  the 
cases  have  already  gone  as  far  as  the  doctrine  is  convenient. 

MCBPHT  . 

aud  another,  and  I  am  not  prepared  to  take  an  inch  ot  ground  in  advance. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

MORRISON  against  BERKEY. 

IN  ERROR. 
3,  ptrmberl/ 

ERROR  to  the  Court  of  Common  Pleas  of  Somerset 
•wither  ma 
bond,  who      county. 
gives  the  obli- 

gee. a  new 

bond  with  Assumpsit  in  the  Court  below  by  Peter  Berkey    against 
Biirt-iv  ,  and  a  ,      ,          .  . warrant  i  At-  Abraham  Morrison.  The  declaration  contained  three  counts. 
tornev  ,  on 
vhich  judg- 

ment is  enter-  The  fir^t  count  stated  that  Berkey  had  become  surety  for 

roo"e*  is'i'JSd  and  on  behalf  of  Conrad  Piper  and  Joseph  Vickroy,  trading 
cannot  ,  eCO-  under  the  firm  of  Piper  and  Vickroy^  in  the  penal  sum  of  1600 •ver  against  the  f  f 

pi  ini-.paiiii  »n  dollars  conditioned  for  the  payment  by  the  said  Berkey,  Piper 

com°raonnmor  and  Vickroy,  or  either  of  them  of  the  sum  of  800  dollars  to  a 
n  v  counts,  certain  George  KimmeL  jun.,  and  the  same  afterwards  became for  nmnpV 

paid,&c.  due,  and  was  demanded  by  the  said  George  Kimmel,  jun., 

and  the  said  Piper  and  Vickroy  neglected  to  pay  :  that  after- 
wards Morri&on  became  a  partner  with  Vickroy  ;  and  the 

money  being  due  and  unpaid,  the  plaintiff  intended  to  pay  it, 
and  institute  a  suit  against  Piper  and  Vickroy  for  reimburse- 

ment and  indemnity  ;  and  was  proceeding  to  do  so,  when  the 
defendant,  in  consideration  that  he  would  not  proceed  to  pay 
off  the  bond,  and  institute  a  suit,  and  would  allow  Piper  and 
Vickroy  a  reasonable  time  to  raise  the  money,  promised  to 
indemnify  the  plaintiff  from  all  damages  to  rise  by  being 
surety,  and  if  the  money  should  not  otherwise  be  paid,  would 
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pay  the  same  and  would  be  responsible  for  the  said  debt, 
averring  that  the,  plaintiff  in  consideration  thereof  did  not 
proceed  to  pav  off  the  bond  or  institute  suit  against  Piper 
and  Vickroy^  and  allowed  them  a  reasonable  time,  viz.  four 
Weeks  to  raise  the  money  :  that  Piper  and  Vickroy  did  not 
pay  the  debt,  but  the  same  remainrd  and  yet  remains  due 
and  unpaid  by  Piper  and.  Vickroy^  nur  was  it  paid  except  by 
the  plaintiff,  who  was  obliged  to  pay,  and  did  pay  the  debt 
and  interest  in  full.  Nevertheless  &c.  The  second  count 

was  for  money  paid,  laid  out  and  expended  by  the  plaintiff 
to  the  use  of  the  defendant.  And  the  third  for  money  had 
and  received. 

On  the  trial  in  the  Court  below,  in  June,  1819,  the  plain- 
tiff, to  support  the  declaration,  offered  in  evidence  a  bond, 

dated  the  24th  of  March,  1812,  purporting  to  be  from  Berkey^ 
Piper  and  Vickroy,  to  George  Kimmel, ]\\n.,  corresponding  in 

other  respects  with  the  declaration,  but  it  was  signed  "for 

Piper  and  Vickroy,  Conrad  Piper"  with  a  seal  annexed,  and 
also  signed  and  sealed  by  Peter  Berkey  ;  on  this  bond  was 
indorsed  a  receipt  of  satisfaction  in  full,  signed  by  George 
Kimmel,  jun.  .The  defendants  objected  to  the  admission  of 
this  bond  in  evidence,  on  account  of  the  variance,  but  the 

Court  admitted  it  "  to  shew  the  amount  of  the  claim,  not  as 

evidence  of  the  assumpsit"  To  this  opinion  the  defendant 
excepted. 

The  plaintiff  then  produced  as  a  witness  George  Kimmel^ 
jun.,  who  testified  that  in  the  summer  of  1812,  the  defendant 
said  that  he  had  become  a  partner  of  Vickroy,  in  the  room  of 
Piper.  He  requested  Kimmel  to  wait  nine  months  for  the 
payment  of  the  bond,  and  acknowledged  he  was  liable  to  pay 
the  bond.  After  the  nine  months  haXl  expired,  Kimmel  asked 
the  defendant  to  pay  the  money,  and  told  him  the  time  was 
Up.  He  s  iid  he  was  not  able  to  pay  the  amount,  but  would 
pay  the  interest,  and  he  paid  Kimmel  48  dollars,  on  account 

of  one  year's  interest,  a  receipt  for  which  was  indorsed  on 
the  bond.  Kimmel  saw  Piper  and  Berkey  sign  the  bond,  but 
Vickroy  was  not  present  and  did  not  sign  it.  Berkey  never 
paid  Kimmel  the  money.  On  the  12th  of  August,  18 14,  he  gave 
Kimmel  a  judgment  bond  with  Joseph  Rted  as  security  for 
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the  amount  of  the  debt  and  interest :  the  judgment  was  en- 
tered  in  Somerset  county*  and  remained  unsatisfied.  Piper 

ano<  Vickroy  were  discharged  from  their  debt,  by  the  judg- 
ment bond  of  Bcrkey  and  Reed.  Kimmel  did  not  recollect 

that  Berkeij  called  on  him  to  give  him  time  ;  or  that  he  knew 

that  the  defendant  was  to  pay  the  bond.  The  defendant  ad- 
vised Kimmel  to  bring  suit  against  Berkey,  and  brought  him 

a  note  from  Berkey  addressed  to  Kimmel,  in  which  Berkey 

informs  Kimmel,  "  I  have  seen  Mr.  Morrison,  and  have  been 
consulting  with  him,  and  he  says  the  best  for  me  in  regard 
to  the  bond  in  your  hands  against  me  is,  as  he  will  direct  you 

to,  for  them  and  me."  The  defendant  asked  Kimmel  to 
give  him  the  bond  to  bring  suit  against  Berkey ,  having  just 

come  from  Berkey^s.  This  was  some  time  after  the  receipt 
on  the  bond.  George  Graham  was  present  and  said,  «4  Mor- 

rison* *ou  have  assumed  to  pay  this  money."  Morrison 
said  he  had  not.  Graham  said  you  have.  Morrison  said  no 
more.  Kimmel  considered  his  debt  secured  by  Berkey  and 
Reed.  He  had  given  notice  that  the  proceeds  of  the  sale  of 

Joseph  Reed's  property,  then,  (at  the  time  of  the  trial)  sel- 
ling by  the  Sheriff,  should  be  paid  towards  his  judgment 

against  Berkey  and  Reed,  He  did  not  know  of  any  property 

owned  by  Piper  and  Vickroy.  He  considered  JBer/tey's  land 
worth  400O  dollars. 

Joseph  Vickroy \  another  witness,  produced  on  behalf  of  the 
plaintiff  stated  that  Piper  and  he  were  in  partnership,  and  had 
a  loan  of  SOO  dollars  from  Kimmel;  part  of  it  was  in  money, 
and  part  in  clothing  and  provision  for  their  hands.  The 
whole  amount  was  for  the  use  of  Piper  and  Vickroy.  He 

thought  Piper  made  the  contract  with  Kimmel.  The  defen- 
dant and  Vickroy  made  a  contract  afterwards  in  writing,  and 

Morrison  agreed  to  pay  some  of  the  debts.  The  defendant 
and  Vickroy  had  an  arbitration  and  settlement  between  them, 
when  Vickroy  was  found  in  arrear  about  350O  dollars :  the 
defendant  was  to  pay  him  100O  dollars,  and  then  he  would 
be  behind  about  2500  dollars.  He  did  not  know  that  the 

defendant  got  credit  in  the  settlement  for  the  amount  of  Kim- 

meCs  bond.  He  purchased  out  Piper9s  interest,  and  then 
took  the  defendant  as  a  partner.  Some  months  afterwards 
he  thought  this  bond  was  mentioned  in  the  settlement.  The 
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defendant  admitted  that  Piper  and   Vickroy  were  insolvent    _1821. 
in  and  before  1814.     The  plaintiff  then  proved  a  judgment 
obtained  by   Thomas  Vickroy,  at  May  Term,   1812,  and  a    MORRISON 
mortgage  given  by  them  to  Daniel  Livingston,  on  the  9th  of 
May,  1810. 

George  Graham  was  then  produced  as  a  witness  for  the 
plaintiff,  who  testified  that  the  defendant  came  to  his  house 
about  the  time  he  entered  into  partnership,  and  said  he  wan- 

ted to  know  what  time  the  creditors  of  Piper  and  Vickroy 
would  give.  Graham  said  that  he  would  give  nine  months. 
Kimmel  was  present  and  said  he  would  give  the  same.  The 

defendant  said  that  was  very  well.  He  then  said  I  have  en- 
tered into  partnership.  Kimmel  and  he  talked  about  their 

debts.  In  the  evening  the  defendant  shewed  Kimmel  a  sche- 
dule of  the  debts  he  was  to  pay,  but  the  witness  did  not  re- 

collect whether  this  bond  was  in  it.  His  own  claim  was  in 

it,  and  the  defendant  had  since  paid  that. 

The  plaintiff  then  proved  the  petition  of  Joseph  Vickroy, 
at  the  term  when  the  trial  took  place,  for  the  benefit  of  the 
insolvent  law,  and  also  the  record  of  a  judgment  at  May  Term, 
1815,  in  favour  of  George  Kimmel,  ̂ \in.,  against  Eerkey  and 
Reed,  and  a  scire  facias  to  May  Term,  1816,  on  which  nulla 
bona  was  returned.  He  then  proved  a  memorandum  of  an 
agreement  made  on  the  3d  of  August,  1812,  between  Joseph 
Vickroy  of  the  one  part,  and  Abraham  Morrison  of  the  same 

county,  of  the  other  part ;  that  the  said  Vickroy,  in  conside- 
ration of  what  followed,  covenanted  and  agreed  to  convey, 

assign  and  confirm  to  the  said  Morrison,  his  heirs  and  assigns, 
forever,  the  one  undivided  interest  and  half  part  of  Mary  Ann 
Forge,  with  the  land  and  stock  thereto  now  belonging,  and 
the  undivided  half  of  all  the  horses,  wagons,  tools,  houses, 
household  furniture  and  implements  of  every  kind  and  de- 

scription, attached  to  and  properly  belonging  to  the  said  pre- 
mises and  concern.  Subject  nevertheless  to  all  mortgages 

and  judgments  now  binding  on  the  said  premises,  that  is  to 
say,  the  one  half  part  of  the  said  mortgages  and  judgments, 
and  subject  also  to  the  payment  of  the  one  half  of  the  out- 

standing debts,  contained  in  a  schedule  hereunto  annexed. 
VOL.  VII.— I  i 
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1821.  In  consideration  of  which,  the  said  Morrison  agreed  to  dis- 
charge and  fulfil  the  contract  between  the  said  Vickroy  and 

Mo  K  HI  MM  Conrad  Piper,  paying  to  the  said  Piper  twelve  tons  of  bar 
iron,  agreeably  to  the  said  contract.  The  sums  due  by  the 
said  Piper  to  the  late  firm  of  Piper  and  Vickroy,  to  be  de- 

ducted therefrom.  And  the  said  Vickroy  and  Morrison 
thereby  entered  into  partnership,  to  carry  on  the  said  forge, 
at  thtir  joint  expense,  and  to  be  equal  sharers  in  the  profit 
and  loss.  And  the  said  Vickroy*  further  on  his  part,  agreed 

to  manage  the  said  works  personally,  with  vigilance  and  fide- 
lity, during  the  said  partnership  thereby  enterrd  into.  And 

the  said  Morrison  agreed  to  attend  at  Pittsburg  from  time 

to  time,  to  contract  for  the  sale  of  iron,  and  transact  all  busi- 
ness there  that  the  firm  might  think  necessary  to  promote 

their  mutual  interests.  And  it  was  further  agreed,  that  nei- 
ther of  the  said  parties  should  sell  or  dispose  of  their  interest 

.in  the  said  forge  and  premises  to  any  other  person,  without 
previously  consulting  the  other  partner,  and  giving  him  the 
refusal  thereof,  on  the  terms  which  may  be  offered.  And  it 

was  further  agreed  by  the  said  parties,  tnat  in  case  any  dif- 
ference or  dispute  should  arise  between  them,  which  they 

cannot  otherwise  accommodate,  the  same  should  be  submitted 

to  three  respectable  men,  to  be  mutually  agreed  on  by  the 
said  parties,  whose  decision  shall  be  final. 

For  the  true  and  faithful  performance  of  all  and  singular 
which  said  covenants  and  agreements,  the  said  parties  bound 
themselves  to  each  other,  their  heirs  and  assigns,  ike. 

To  this  agreement  was  attached  a  list  of  debts,  as  nearly 

as  the  same  could  be  ascertained,  among  others  George  Kim- 
jun.  BOO  dollars. 

To  this  evidence  the  defendant  demurred,  and  prayed  the 

judgment  of  the  Court  that  it  was  not'  sufficient  to  entitle  the 
plaintiff  to  maintain  his  action:  the  defendant  joined  in  the 
demurrer,  and  the  Court  rendered  judgment  lor  the  plaintiff; 
the  counsel  having,  before  the  jury  were  discharged,  agreed, 
instead  of  assessing  contingent  damages  by  the  jury,  that 
judgment  should  be  rendered  for  the  sum  of  1108  dollars, 

65  cents,  if  the  Court's  opinion  should  be  in  favour  of  the 
plaintiff. 
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Alexander  and  Baldwin,  for  the  plaintiff  in  error.  1821. 

The  Court  erred  in  allowing  the  bond  to  be  read  in  evi- 
dence,  because  it  did  not  correspond  with  the  bond  set  forth  MoRRl 
in  the  declaration.  The  declaration  throughout,  speaks  of  the 

bond,  as  the  bond  of  Piper  and  Vickroy  ;  whereas  the  bond 

given  in  evidence,  is  signed  and  sealed  only  by  Piper,  for 
Piper  and  Vickroy,  and  is  not  the  bond  of  Piper  and  Vickroy, 
but  of  Piper  only.  The  bond  of  one  partner  is  not  the  bond 
of  both  partners.  1  Dull.  119.  That  such  a  bond  existed 
as  that  averred,  was  a  material  fact.  It  was  not  merely  re- 

quisite to  shew  the  amount  due.  If  it  be  considered  as  evi- 
dence only  for  that  purpose,  then  the  proof  is  deficient  in  not 

shewing  such  a  bond  as  the  declaration  alleges. 
The  evidence  given  in  the  cause,  did  not  support  any  of 

the  counts  in   the   declaration.     There  is  no  bond  of  Piper 

and  Vickroy  proved,  as  is  there  stated  :  nor  that  Berkey  wa» 
about  to  pay  the  bond  and  put  it  in  suit  :  nor  that  the  defen- 

dant   below  had  requested  Berkey  to  delay  suing  or  to  give 
time  to  Piper  and  Vickroy  ;  he  spoke  with  Kimmel,  not  with 
Berkey.     There  is  no  proof  that  the  defendant  below,  as- 

sumed to  pay  Berkey  or  in  any  way  to  indemnify  him.     Nor 
is  there  any  evidence  that  Berkey  paid  the  money  to  Kimmel, 
but  the  reverse  is  expressly  proved.     There  was  no  contract 
with  Berkey.     Kimmel  states,  that  he  does  not  know  that 
Berkey  was  informed   that  the  defendant  below  would  pay 
the  bond.     Further,  there  is  no  proof  that  the  defendant  be- 

low was  to  pay  on  demand  :  if  at  all,  he  was  to  pay  after  nine 
months.    And  lastly,  there  is  no  proof  of  notice  to  the  defen- 

dant below  of  the  nonpayment,  unless  his  payment  of  inte- 
rest can  be  so   considered.     It  is  a  general  rule,  that  in  all 

actions  of  assumpsit  on  special  agreement,  the  contract  must 
be  proved  precisely  as  it  is  laid.     Gilb.    Evid.   386  to   390. 
2  Serg.  &  Rawlt*  68.     In  2  Johns.  Rep.  213,  this  rule   is 
recognised  and  established  on  facts   similar  to  the  present. 
The  terms  of  the  partnership  entered  into  by  Morrison,  did 

not  make  him  liable  for  Piper's  debt.     If  the  money  was 
borrowed  by  Piper  for  the  use  of  the  partnership,  so  as  to 
give  an  equity  against  the  partnership  funds,  it  ought  to  have 
been  so  specially  alleged.     Giving  a  bond  is  no  payment  to 
support  the   allegation  that  Berkey  had   paid   the  money  to 

l)  particularly  as  it  appears  that  the  bond  is.  not  paid, 
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1821.      and  the  amount  is  claimed  out  of  Reed's  property.  8  Johns. 
ep.  156. 
The  second   and   third   counts  are  equally  unsupported. 

BKBUT  8'vmS  a  Dew  bond  ant*  security  in  lieu  of  a  former 
bond,  is  not  payment  so  as  to  support  a  count  for  money 
paid,  laid  out  and  expended  to  the  use  of  the  defendant,  any 
more  than  to  support  a  count  upon  a  special  contract  when 
such  averment  is  made.  As  to  evidence  of  money  had  and 
received,  it  is  out  of  the  question.  No  proof  was  given  on 
that  point. 

Foster,  contra. 
1.  As  to  the  bill  of  exceptions.     There  are  three  counts, 

and  it  is  sufficient  if  the  bond  was  evidence  on  any  count. 
The  special  count  only  states  that  Berkey  was  security  in  a 
bond  in  behalf  of  Piper  and  Vickroy,  not  with  him. 

2.  The  law  implied  a  promise  from  Morrison  to  pay  this 
bond  by  virtue  of  the  transactions  between  the  parties,  and 
the  evidence  shewed  an  express  promise  to  pay  it.    The  jury 
had  a  right  to  infer  that  Morrison  had  in  his  hands  property 
to  the  amount.    Giving  up  the  one  bond,  with  a  receipt  in  full 
upon  it,  and  taking  another,  on  which  judgment  was  entered, 
was  to  all  intents  and  purposes  a  payment. 

DUNCAN  J.  delivered  the  opinion  of  the  Court. 

The  first  count  in  this  declaration,  has  been  properly  aban- 
doned by  the  defendant  in  error.  The  evidence  demurred(to, 

did  not  tend  to  maintain  the  special  contract.  A  jury  could 
not  have  reasonably  inferred  the  facts  from  the  evidence.  He 
rests  his  case  on  the  money  count,  for  money  paid,  laid  out, 
and  expended,  for  the  use  of  the  plaintiff  in  error. 

The  main  question  is,  could  the  receipt  by  Kimmel,  of  the 

bond  of  Berkey  and  Reed,  received  in  payment  and  satis- 
faction for  the  bond  of  Vickroy,  Piper  and  Berkey,  which 

Morrison  had  bound  himself  to  Vickroy  to  pay,  and  the  judg- 
ment and  levy  thereon,  but  on  which  no  money  had  been 

actually  levied,  support  the  allegation  of  money  being  -paid 
by  Berkey,  for,  and  on  account  of  Morrison. 

The  demurrer  to  evidence  is  to  be  taken  most  strongly 
against  him  who  demurs  ;  and  where  it  is  to  circumstantial 
evidence,  his  adversary  may  refuse  to  join  in  the  demurrer, 
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unless  every  fact  is  distinctly  admitted  on  record,  and  every      1821. 
conclusion  which  the  evidence  offered,  conduced  to  prove. 

So  if  the  evidence  conflict,  the  party  demurring  must  admit  MORRISON 
that  of  his  adversary  to  be  true,  so  far  as  it  conflicts  with 
his  own.  Where  he  does  join,  the  Court  act  on  the  same 

principles,  and  may  draw  any  conclusion  which  a  jury,  jus- 
tifiably, might  draw  ;  but  ought  not  to  make  forced  infer- 

ences, where  there  is  nothing  from  which  they  can  be  drawn. 
It  is  impossible  here  to  infer,  that  the  plaintiff  below  paid 

any  money  on  the  transaction  on  which  he  predicates  the 
liability  of  Morrison.  There  is  no  spark  of  evidence  of  an 
express  promise  of  any  kind  by  Morrison  to  Berkey.  A  moral 
obligation  is  a  sufficient  consideration  to  support  an  express 

promise,  but  will  not  raise  an(  implied  one.  The  legal  ob- 
ligation of  Morrison  to  Berkey,  is  supposed  to  be  founded  on 

Morrison's  covenant  with  Vickroy,  to  discharge  the  original 
debt  of  Vickroy  and  Piper,  whose  surety  Berkey  was  to  Kim- 
melt  and  on  the  parol  promise  of  Morrison  to  Kimmel  to  pay 
it,  and  on  the  principle  that  de  facto  Morrison  became  the 
debtor  of  Kimmel,  with  Berkey  still  remaining  bound  to 

Kimmel9  and  that  Berkey  having  satisfied  this  debt  is  enti- 
tled in  his  own  name  to  this  action  against  Morrison,  as  a 

surety,  having  a  right  to  all  the  means  which  Vickroy  had 
against  Morrison,  on  his  covenant  with  him,  or  which  Kim~ 
met  had  on  his  express  promise  to  pay  this  debt  ;  and  that  by  all 
this  evidence,  this  becoming  the  proper  debt  of  Morrison, 
which  Berkey  was  bound  in  law  to  pay,  and  which  he  has 
satisfied,  Morrison  is  liable  over  to  him  as  if  he  had  actually 
paid  the  money. 

However  just  the  general  principle  is,  that  where  one 
comes  under  an  obligation  to  pay  the  debt  of  another,  and 
does  pay  it,  he  may  recover  over,  the  Court  refrains  from 
giving  an  opinion  how  far  this  principle  would  apply  to  this 
case  and  these  parties  ;  because  the  allegation  is,  not  that  he 
entered  into  a  new  liability,  or  that  he  gave  a  new  bond  with 
security  to  pay  the  debt  of  Morrison,  which  was  received  in 

satisfaction  of  the  former,  which  bond  had  been  put'  in  suit, 
and  he  damnified  by  it,  but  that  he  actually  paid  the  money 
on  account  of  Morrison. 

In  all  actions  on  general  money  counts,  for  money  lent  to 
defendant,  or  laid  out  on  his  account,  or  received  by  him  for 
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1821.  the  plaintiff,  the  technical  rule  is,  that  it  must  be  proved  ac- 

^•^cording  to  the  allegation.  A  specific  article,  or  security  ad- 
Momusofc  vanced  for  another,  is  not  monry  paid  on  his  account.  The 

BKBKET.  new  securitv  given  here  for  the  defendant's  debt,  is  not  money, 
nor  the  current  representative  of  money  ;  it  is  a  security,  and 
nothing  more,  until  it  is  actually  paid.  It  is  now  too  well  set- 

tled, to  be  debated  or  called  in  question,  that  a  contract  for 
a  specific  thing,  as  stock,  or  specific  security,  is  not  the  same 
as  money,  and  cannot  be  recovered  as  such.  Nightingal  v. 
Drvitme,  5  Burr.  2592.  In  this  form  of  action,  a  surety 
qua  surety,  cannot  sue  the  defendant  until  he  has  actually 

paid  the  money,  though  he  may  have  been  sued  and  judg- 

ment against  him.  Powell  v.  Smith,  8  Johns.  192.  'The 
furthest  Courts  have  gone  is,  where  a  negotiable  note,  or  bill 
of  exchange  has  been  given  arid  received  in  satisfaction  for 
the  debt  of  another.  This  will  support  the  count  for  money 
laid  out  and  expended.  Gumming  v.  Hackley,  8  Johns.  156. 
But  the  giving  any  other  surety  will  not.  This  has  been 
decided  on  the  principle  of  negotiable  paper,  being  the  re- 

presentative of  money  ;  but  a  bond  has  no  analogy  to  cash. 

As  between  the  obligor  and  the  obligee,  the  receipt  of  one  se- 
curity as  payment  of  another,  given  and  received  in  satis- 

faction, will  discharge  the  first. 
The  judgment  and  execution  on  the  bond  of  Berkey  and 

Reed*  does  not  prove  that  the  money  was  paid,  and  all  con- 
clusion of  payment  is  excluded  A  jury  could  not  presume 

it  from  the  judgment  and  levy.  The  Court  cannot  infer  it 
contrary  to  the  evidence  of  the  plaintiff,  which  is,  that  it  was 

not.  The  judgment  in  this  demurrer  should  have  been  en- 
tered for  defendant  below,  because  a  bare  liability  to  pay  the 

debt  of  another,  whatever  cause  of  action  it  may  afford, 
could  not  give  the  same  action,  as  an  actual  payment  on  his 
account.  It  is  clear,  that  evidence  of  a  liability  to  pay  mo- 

ney on  account  of  another,  is  different  from  the  allegation 
that  he  has  paid  it.  The  grievance  is  different.  The  ad- 

vance of  a  specific  article,  on  account  of  another  ;  security 
given  for  another  ;  the  Court  are  of  opinion,  will  not  maintain 
a  count  for  money  paid  for  him.  To  recover  on  a  general 
count  for  money  paid,  it  should  appear  to  be  money  actually 

and  necessarily  paid  to  the  party's  use.  There  must  be  an 
4  actual  advance  of  money.  It  has  not  been  considered  neces- 
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sary  to  give  any  opinion  on  the  admission  of  the  bond  in      1821. 
evidence,  on  which  a  bill  of  exceptions  was  filed.     As  the 
Court  are  of  opinion,  that  if  it  was  properly  received,   the    MOKHJSON 

judgment  ought  to  have  been  for  the  defendant  below.     Had 
this  cause  been  sent  back  to  the  Common  Pleas,  on  the  award 

of  venire  facias de  novo^  it  would  have  been  the  duty  of  this 
Court  to  have  decided  on  the  exception. 
The  Court  will  hereafter  direct  the  mode  of  entry  of  the 

judgment.  . 
The  Court  directed  the  entry. — Judgment  reversed,  and 

judgment  to  be  entered  for  deferfdant  below,  the  plaintiff  in 
error. 

Judgment  reversed. 

CUNNINGHAM  against  IRWTN. 

IN  ERROR.  Monday, 

September  17, 

ERROR  to  the  Court  of  Common  Pleas  of  Allegheny    A  rule  for 

COUnty.  taking  deposi- 

tions  on  rea- sonable notice 

This  was  an  action  brought  in  the  Court  below  by  Sarah  Khtpra£eh 
tice  of  the 

Court. In  a  suit  for  necessaries  found  for  the  defendant's  wife,  after  eTidence  given  of  the  marriage,  of 
their  living  apart  without  suspicion  that  they  were  man  and  wife,  and  of  a  libel  by  the  wif«  for  a  di- 

vorce, ev  dence  is  admissible  on  behalf  of  the  plaintiff  to  shew  that  the  wife  had  solicited  the  hus- 
band to  receive  her  again  as  his  wite,  and  had  offered  to  return  and  live  with  him  as  such,  and  he 

refused  to  i  ec  ive  her. 

And  tdi*  evidence  is  admissible  whether-  the  offer  were  made  before  or  after  the  libel  for  a  divorce : 
for  it  utter,  ii  will  be  presumed  that  the  off<  r  embraced  an  intention  to  discontinue  the  libel. 
_  Iii  such  suit  the  plaintiff  may  give  evidence  10  prove  the  health,  general  conduct,  and  means  of 
living  of  the  wife,  duri  .g  the  separation  and  prior  to  the  time  when  the  plaintiff  furnished  her  with necessaries. 

The  husband  is  not  exempted  from  liability  for  necessaries  furnished  to  his  wife,  pending  a  libel 
by  her  against  him  for  a  divorce. 

The  husband  is  liable  for  necessaries  furnished  his  wife  during  her  separation  from  him,  though 
if  was  bv  her  agreement,  if  she  offer  to  return,  and  he  refuses  to  receive  her,  and  has  furnished  no 
means  tor  her  subsistence.  " 

Such  necess«rie»  must  in  such  case  be  agreeable  to  the  rank  and  condition  of  the  husband  :  and 
the  husband  is  liablt'not  merel>  for  the  (liff-rei.ce  between  the  sum  earned  b)  her  labour,  and  the 
amount  of  her  uec.  ssary  expenses ;  he  must  support  her  himself  or  pay  those  who  do  support  her in  a  reasonable  manner.  • 
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1821.      Irwin  against  Nicholas  Cunningham,  to  recover  for  neces- 

saries  furnished  to  Mary  'Magee,  who  was  alleged  to  be  the 
CC.NNINOHAM  w'^c  °^  the  sa^  Nicholas  Cunningham.  It  appeared  in  evi- 

dence on  the  trial  that  Nicholas  Cunningham  and  Mary 
Magee  had  lived  separate  from  each  other  for  twelve  or  thir- 

teen years  in  pittsburg,  after  their  arrival  from  Ireland  with- 

out any  suspicion  being  entertained  that  they  were  husband 
and  wife.  Nicholas  Cunningham  was  engaged  in  business  and 
represented  to  be  in  good  circumstances.  Mary  Magee  lived 
at  different  places,  and  at  times  maintained  herself  by  her 
labour,  but  in  consequence  of  sickness  she  was  not  always 
able  to  do  so.  In  the  summer  of  1817,  she  went  to  board 
with  the  plaintiff  Sarah  Irwin.  Evidence  was  given  to  prove 
the  marriage  in  Ireland*  and  also  that  in  the  summer  of  1817, 
Mary  Magee  filed  a  libel  in  the  Court  of  Common  Pleas  of 
Allegheney  county,  against  Nicholas  Cunningham  for  a  divorce 
from  bed  and  board,  and  for  alimony,  the  record  of  which 
was  produced. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  deposi- 
tions of  John  Magee  and  Patrick  Magee  taken  ex  parte  under 

a  rule  of  Court,  on  six  days  notice.  The  defendant  object- 
ed to  these  depositions,  because  the  six  days  notice  was  not 

specified  in  the  rule  of  Court,  but  it  was  entered  for  taking 
the  depositions  on  reasonable  notice.  The  Court  however 
admitted  the  depositions,  and  the  defendant  exempted. 

The  plaintiff  also  offered  the  deposition  of  Samuel  -Douglas  , 
that  to  the  best  of  his  recollection  and  belief,  some  time  early 
in  the  year  1818,  Sarah  Irwin,  widow,  and  Mary  Magee, 
both  of  Pittsburgh,  called  upon  him  to  act,  as  the  attorney 
and  counsel  of  the  said  Mary,  and  to  procure  for  her  some 

arrangement  or  agreement  to  be  made  between  her  and  her 
alleged  husband  Nicholas  Cunningham,  merchant  of  the  same 
place.  The  deponent,  to  the  best  of  his  recollection,  asked 
her,  what  arrangement  she  wished  made,  or  what  sum  of 
money  she  would  take  to  remain  as  she  was,  and  live  apart 
from  Nicholas  Cunningham.  To  which  she  replied,  that 

money  was  not  her  object,  and  that  the  only  thing  she  want- 
ed was  to  go  and  live  with  him,  and  be  treated  as  his  wife, 

and  that  she  would  on  her  part  conduct  herself  towards  him 
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as  she  had  done  before  their  separation.     Some  time  shortly      1821. 
afterwards,  deponent  waited  on  Mr.  Cunningham,  and  made 
known  to  him  the  purpose  of  waiting  on  him.     He  said  that  CUNNINGHAM 

for  her  to  live  with  him,  was  out  of  the  question,  that  her         v- 
claim  was  very  stale,  and  that  he  was  not  bound  either  in  jus- 

tice or  law,  to  take  her  or  maintain  her  ;  but  rather  than  have 
himself  exposed  in  Court  and  publicly  by  any  suit,  he  would 

give  her  some  money  ;  but  if  he  did,  she  must  leave  the  coun- 
try ;  and  that  whatever  money  he  would  agree  to  give  should 

be  in  full  of  every  demand  or  claim  she  had  against  him. 

That  he  made  this  offer  for  the  purpose  of  preventing  ex- 
posure and  future  trouble,  and  expense.     The  deponent  had 

frequent  interviews  with  him,  and  the  sum  he  at  last  offered, 
was  to  the  best  of  deponents  recollection,  one  thousand  dollars, 
which  should  be  received  by  trustees,  for  her  use,  or  in  some 
such  way  as  his  counsel  Mr.  Baldwin  would  think  him  safe 
to  act,  and  by  which  a  final  determination  would  be  put  to 
her  claim,  which  was  then  pending  in  the  Common  Pleas  of 

Allegheny  county,  and  brought  by  William  Foster  and  de- 
ponent, by  a  libel  or  petition  from  her  for  a  divorce  and  ali- 
mony.    He  at  some  interview  between  him  and  deponent, 

stated,  that  the  said  Mrs.  Irwin  had  a  claim  against  him  for 

boarding  the  said  Mary,  but  that  he  had  never  in  any  man- 
ner agreed  with  Mrs.  Irwin  for  her  boarding,  and  that  what- 

ever sum  of  money  he  would  give  should  as  already  stated, 
be  received  in  full  of  all  claims  or  demands  on  account  of 

the  said  Mary  Magee. 

This  deposition  was  objected  to  by  the  defendant,  but  adr 
mitted  by  the  Court,  who  sealed  another  bill  of  exceptions. 

The  plaintiff  also  offered  in  evidence,  the  testimony  of-  . 
James  Riddle,  to  prove,  that  in  the  summer  of  1817,  before 

the  suit  for  a  divorce  was  commenced,  Mary  Magee  in- 
formed him  of  her  situation  :  desired  him  to  call  on  Nicholas 

Cunningham,  and  request  him  to  take  her  back  as  his  wife  j 

and  solicited  him  as  Cunningham's  friend,  to  speak  to  him 
for  her.  That  he  did  call  on  Cunningham  to  effect  a  recon- 

ciliation but  he  refused  to  accede  to  it.  This  evidence  was 

also  objected  to  by  the  defendant,  and  admitted  by  the  Court, 
and  a  third  bill  of  exceptions  was  taken. 

VOL.  VII.—  K  k 



CASES  IN  THE   SUPREME  COURT 

1821.  The  plaintiff  further  offered  in  evidence,  the  testimony  of 
Pitt*l""'f-  Mrs.  Dunning,  to  shew  that  Mary  Magee  was  infirm  in health  before  she  went  to  reside  with  Mrs.  Irrvin ;  that  she 

was  '"  a  destitute  condition,  and  that  her  character  and  con- 
duct were  good.  To  this  evidence  the  defendant  objected, 

but  the  Court  admitted  it,  and  the  defendant  tendered  a 
fourth  bill  of  exceptions. 

Exception  was  also  taken  to  certain  parts  of  the  charge  of 
the  Court,  which  was  as  follows : 

If  you  shall  be  of  opinion  that  there  was  a  marriage  subsist- 
ing at  the  time  the  boarding  was  furnished,  then  arises  the 

second  question  for  your  consideration.  Has  the  plaintiff 

made  out  by  proof  the  other  facts  necessary  to  render  the  de- 
fendant liable  to  her  in  this  action  ? 

Generally  speaking,  the  husband,  during  coverture,  is  liable 
for  necessaries  furnished  to  his  wife.  This  liability  depends 

upon  other  circumstances,  than  the  mere  marriage,  and  is  sub- 
ject to  certain  restrictions  and  exceptions. 

These  necessaries  should  be  suitable  to  the  rank  and  estate 

of  the  husband,  in  other  rvords  according-  to  the  condition  of 
the  forties  in  life.  Clothing,  medicine,  boarding  and  lodg- 

ing) come  under  the  meaning  of  necessaries. 
Whilstjhe  husband,  and  the  wife  live  together,  that  is, 

during  cohabitation,  although  the  conduct  of  the  wife  may 

be  lewd  and  criminal,  the  husband  is  bound  to  find  her  in  ne- 
cessaries. If  he  neglects  or  refuses  to  do  so,  a  contract  by 

her  for  that  purpose  would  be  binding  on  him  ;  because  his 

assent  and  promise  are  presumecPlrom  the  fact-of— cghabita- 
tion.  The  domestic  duties  of  the  wife,  the  comforts  and 

Happiness  arising  from  her  society,  form  the  consideration 
for  this  liability. 

If  the  wife  goes  oft  with  an  adulterer,  the  husband  is  not 

liable,  although  the  tradesman  may  have  trusted  her  for  ne- 
cessaries without  any  knowledge  of  such  criminality.  And 

further,  if  she  quit,  or  separate  herself  from  her  husband, 
although  not  with  an  adulterer,  and  withcait_jcrimjnality,  the 
husband  is  not  liable  forjier  debts,  Because  the  consideration 

for  such  liability  has  ceased,  and  because  all  persons  supply- 
ing necessaries  to  a  married  woman,  1  i  v ing  separate  and  apart 

from  her  husband  and  family,  are  bound  to  make  inquiry  as 



OF  PENNSYLVANIA' 251 

to  the  cause  and  circumstances  of  the  separation  ;  or  they 
give  credit  at  their  peril  ;  and  if  they  do  give  credit,  they 
must  take  care,  and  it  will  be_  incjjffibjejit^on  them  to  make  out  CU 
and  prove  the  facts,  necessary  to  render  the  husband  liable 
to  an  action. 

If  the  husband  and  wife  agree  to  separate,  and  he  gives 
and  pays  her  a  separate  maintenance,  he  is  not  liable  for  her 
contracts  for  necessaries.  The  person  who  trusts  her  does  it 
at  his  peril,  and  without  the  liability  of  the  husband  to  an 
action. 

Again,  if  the  wife  jjpes  .  off_  voluntarily,  and  of  her  own 
accord  remains  separate  from  the  husband  ;  and  particularly 
if  under  such  circumstances,  she  labours  for  and  supports 
herself  under  the  character  of  a  single  woman,  the  husband 
is  not  liable  for  her  debts  for  necessaries. 

Again,  when  they  consent  to  live  separate,  and  she  by  her 
labour  earns  a  livelihood,  the  husband  is  not  chargeable  ;  and 
this  is  particularly  the  case,  when  there  is  reasonable  evi- 

dence that  the  plaimiff  had  a  knowledge  of  these  facts. 
It  is  the  marriage,  the  cohabitation,  the  reputation  of 

husband  and  wife,  which  gain  with  the  public  the  credit  for 
the  wife. 

I  have  now  mentioned  some  of  the  exceptions  to  the  gene- 
ral rule,  that  husbands  are  liable  for  the  necessaries  of  the 

wife. 

It  is  then  to  be  inquired,  in  what  case  is  the  husband 
liable,  when  he  and  his  wife  live  separate  from  each  other. 

If  there  has  been  a  previous  cohabitation,  and  of  course  the 
reputation  of  husband  and  wife,  and  he  turns  her  off,  without 
any  act  of  ctjmip.ality  ,  he  is  liable  for  debts  which  she  may 
contract  for  such  necessaries  as  I  have  mentioned.  By  the 
previous  cohabitation  and  his  turning  her  off,  he  gives  her 
a  general  credit  for  necessaries  ;  and  he,  being  the  wrong 
doer,  cannot  prevent  her  from  being  supplied  with  proper 
articles  for  her  support. 

It  is  the  same,  if  the  husband  by  ill  treatment,  and  cruelty 
renders  the  situation  of  the  wife  unsafe  andeThis  roof.  This 

will  be  tantamount  to  turning  her  ouTof  the  house,  and  giving 
her  a  general  credit. 

Again,  if  husband  and  wife  have  been  living  separate, 

without  any  adulterous  behaviour  on  the  part  of  the  wife, 

1821. 
*"*1 

/ 
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1821.      and  she  makes  a  fair  and  sincere  ofTer  to  return  and  cohabit, 

•    and  he  refuses  to  receive  her,  he  becomes  liable  for  necessa- 
CCSJCINGHAM  ries  furnished  her  from  the  time  such  offer  tgjccturn..  was 

made.     Of  course  the  law  means  that  this  offer  should  be 

made  in  sincerity  and  truth,  and  not  for  any  unfair  purpose ; 
not  for  the  purpose  or  with  the  intent  of  laying  a  foundation 
for  any  suit  for  herself  or  for  others  ;  or  as  matter  of  form, 
or  with  the  design  of  being  better  enabled  to  carry  on  any 
libel,  for  a  divorce  or  any  judicial  proceeding. 

If  you  infer  cohabitation  from  the  facts  of  their  leaving 
Ireland  together,  and  crossing  the  Atlantic  together  in  the 
same  ship,  although  that  cohabitation  may  have  terminated 
when  they  left  the  vessel,  and  may  not  have  existed  after 

they  set  foot  on  shore  in  this  country,  yet,  ifjthe_wife  after- 
wards, in  sincerity  and  truth,  offers  to  return  and  cohabit, 

and  is  rejected  by  the  husband,  he  would  be  liable  from  that 
tinje  for  her  necessaries.  And  this  would  be  the  case  whe- 

ther he  had  forced  her  away,  or  induced  her  to  depart  by 
some  interested  design  or  false  practices  ;  or  whether  they 
had  separated  by  consent  for  some  temporary  purpose,  such 
as  concealing  their  marriage,  or  avoiding  the  displeasure  of 
friends,  and  no  separate  maintenance  was  allowed  and  paid. 
We  have  spoken  to  you,  and  you  have  heard  much  said 

of  the  cohabitation  of  man  and  wife.  Upon  this  subject,  it 
seems  to  become  necessary  to  say  a  word  or  two  ;  by  speaking 
of  it  as  we  have  done  in  this  particular  kind  of  action,  we  do 
not  mean  to  tell  you,  that  it  is  necessary  to  give  validity  to 

a  marriage,  or  indispensably  necessary  to  secure  certain  con- 
jugal rights  to  the  wife.  This,  you  will  observe,  is  not  an 

action  by  the  wife  herself  to  recover  any  of  her  marriage 
\  rights,  bat  it  is  an  action  by  a  third  person,  a.  stranger,  to 

recover  money  from  the  husband,  on  the  ground  that  she  has 
been  induced  under  particular  circumstances  to  credit  the 
wife.  In  such  a  case,  it  becomes  material  to  inquire  about 
the  cohabitation  and  reputation  of  man  and  wife  ;  because 
these  are  the  facts,  connected  with  other  acts  of  the  hus- 

band, such  as  turning  her  off,  &c.,  which  render  the  defendant 
liable. 

Now  how  do  these  principles  of  law  bear  upon  the  case  be- 
fore us  ?     I  take  it  they  come  to  this  position.     If  you  believe 

there  was  a  marriage^  and  that  the  parties  cohabited,  and  lived 
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together,  and  that  the  defendant  turned  off  his  wife,  he  is  It-      1821. 
able  for  such  necessaries  as  have  been  furnished.     Or  if  you 
believe  that  the  wife  in  this  case  separated  herself  from  her  CUNNINGHAM 

husband  -without  criminality,  and  had  made  a  true,  sincere         v- 
ojfer  to  return  and  cohabit,  he  is  liable  from  the  time  of  such 
offer  to  return. 

It  will  be  for  you  to  decide  ;  but  viewing  the  facts  as  we 

do,  nojmchjcphabitation  and  ejqnilsion  appear  to  be  proved 
as  will  render  the  defendant  liable.  Then  how  is  the  case, 
as  to  the  offer  to  return  ?  You  will  reflect  whether  it  was 

made,  when  made,  and  in  what  spirit,  and  under  what  cir- 
cumstances ?  (Here  the  Court  introduced  and  spoke  of  the 

testimonies  of  Mr.  Doug-las,  Judge  Riddle,  and  the  cir- 
cumstance of  the  libel  for  the  divorce  having  been  signed  by 

the  plaintiff,  as  the  next  friend  of  Mary  Magee.) 
There  is  another  point  which  arises  out  of  this  case,  and 

which  is  based  on  the  following  principle  of  law. 

When  the  husband  turns  away  or  leaves  his  wife,  a  'gene- 
ral notice  or  prohibition  in  the  newspapeTs  against  persons  . 

trusting  her,  will  not  avail  him,  or  save  him  from  being 
liable  for  her  contracts  for  necessaries.  But  although  in 
such  case,  he  may  be  responsible  for  her  support  and  for 
necessaries,  yet  he  may  give  notice  to  any  particular  person, 

not  to  trust  her.  "  Otherwise  th  e  wife  might  be  putting  the 
husband  in  the  power  of  his  enemy. 

NowTTtheplaintiff  took  Mary  Magee  into  her  house,  with 
a  notice  from  the  defendant  not  to  take  her,  nor  to  trust  her, 
or  with  a  notice  from  him,  that  he  would  not  pay,  that  she 
would  be  obliged  to  resort  to  a  suit,  that  he  looked  upon  her 
as  his  enemy  and  persecutor:  she  does  it  at  her  own  peril, 
and  cannot  resort  to  him. 

And  lastly,  if  the  husband  and  wife  have  never  cohabited 
in  this  country,  and  agreed  for  some  private  reasons,  best 
known  to  themselves,  to  live  apart  as  single  persons,  and  con- 

ceal their  marriage;  say  too,  that  such  concealment  proceeded 
from  a  fear  of  displeasing  their  friends,  any  one  who  trusts 

her,  does  it  at  his  peril,  and  the  husband  is  not  tiabtt*;  " 
Was  there  an  agreement  to  conceal  the  marriage  in  the 

present  case  ?  Under  what  circumstances  and  for  what  rea- 
son did  it  exist?  These  facts  and  the  others  arising  out 
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1821.      of  this  case,  you  will  decide  according  to  your  own  inferences 
and  conclusions  from  the  testimony. 

CCKSINGHAM      Jf  t he  plaintiff  is  entitled  to  recover ,  you  will  also  decide 

1  whether  the  boarding-  was  according"  to  the  rank  and  condition 
of  the  husband  in  life,  and  what  sum  the  plaintiff  is  reasonably 
entitled  to  have  for  the  same. 

And  the  Court  further  charged  the  jury,  in  answer  to  cer- 
tain propositions  submitted  by  the  counsel  for  the  plaintiff 

and  defendant,  that  the  application  for  a  divorce  would  not 
of  itself  relieve  the  husband  from  his  liability  for  necessaries  ; 
that  the  parties  continue  to  be  husband  and  wife  up  to  the  time 

of  the  final  decree,  dissolving-  the  bands  of  matrimony  ;  that 
she  might  offer  to  return  and  cohabit,  pending  the  libel  for 
the  divorce,  and  such  offer,  if  made  in  sincerity  and  truth, 
and  ivilh  a  real  desire  to  return,  would  be  available  as  under 

other  circumstances,  to  charge  him  for  her  necessaries;  and 
that  it  was  for  the  jury  to  decide,  upon  the  nature  of  this 
fact,  the  offer  to  return,  with  what  intent  and  sincerity  it 

.  was  made. 

Baldwin,  for  the  plaintiff  in  error. 

1.  The  depositions  of  John  and  Patrick  Magee,  were  im- 
properly received  in  evidence.  By  the  53d  rule  of  the  Court 

of  Common  Pleas  of  Allegheny  county,  a  rule  to  take  depo- 
sitions, is  of  course,  and  may  be  entered  by  either  party  in 

the  prothonotary's  office,  4<  stipulating  a  reasonable  notice  to 
the  adverse  party."  This  reasonable  time  ought  to  be  ex- 

pressed in  the  rule  at  the  time  it  is  entered,  the  number  of 
days  should  be  specified ;  this  is  obviously  the  intention  of 
the  general  rule.  It  is  true  the  prothonotary  had  entered 
many  rules  in  the  way  the  rule  was  entered  in  the  present 
case  :  but  the  practice  has  not  been  uniform :  indeed  the 
practice  of  the  office  was,  in  general,  loose,  and  the  rul« 
ought  now  to  receive  a  construction  conformable  to  its  in- 

tention, and  calculated  to  guard  against  inconvenience  and 

surprise.  If  the  number  of  days  may  be  left  to  the  party's 
choice  at  the  time  he  gives  notice,  he  may  manage  it  so  as 
to  have  the  depositions  taken  in  the  absence  of  the  counsel 
acquainted  with  the  cause,  and  alone  competent  to  conduct 

the  cross  examination.  In  fact,  these  depositions  were  ta- 
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ken  in  the  absence  of  the  defendant's  counsel.  The  manner  1821 

of  taking  ex  parte  depositions  is  of  great  importance,  and  •p**foA"' 
should  be  regulated  by  certain  and  precise  rules. 

2.  The  deposition  of  Samuel  Douglas,  ought  not  to  have 

been  received.     It  went  to  prove  that  the  defendant's  wife, 
who  went  by  the  name  of  Mary  Magee,  offered  to  return  to 
her  husband,  while  a  libel  for  a  divorce,  filed  by  her,  was 
proceeding.     This  offer  was  altogether  irrelevant.     It  was 
after  the  time  when  she  went  to  Mrs.  Irwin.     It  was  incon- 

sistent with  the  libel  for  a  divorce,  which  she  made  no  offer 
to  withdraw  or  discontinue.     He  cited  the  Act  of  Assem- 

bly of  the  26th  of  February,  1817,  (Purcf.  Dig.  130,)  and 
1  Teates,  78. 

3.  The  evidence  of  James  Riddle  should  have  been  re- 
jected.    The  offer  proved  by  him  was  not  an  absolute  offer, 

such  as  should,  have  been  received  in  evidence. 

4.  Mrs.  Dunning  was  offered  to  prove  nothing  material. 
The  situation  and   health  of  Mary  Magee,  previous  to  her 
coming  to  live  with  Mrs.  Irwin,  were  of  no  importance. 

5.  The  charge  of  the  Court  was  exceptionable.  The  Court 
ought  to  have  charged,  that  the  offer  of  the  wife  to  return  to 

her  husband,  was  inconsistent  with  hersuitforadivorce.  They 
ought  also  to  have  charged,  that  the  husband  was  not  liable 

during  the  pendency  of  that  suit.  The  Court  erred  in  saying, 
that  if  the  wife  made   a  sincere  offer    to  return,  the  defen- 
dant  was  liable.     Another  thing  was  requisite,  namely,  that 
a  necessity  existed   for  furnishing  board,  &c.,  to  the  wife. 
Perhaps  the  wife  had  means  of  her  own  for  support,  and  in 
that   case,  the  husband  was  not  liable  for  necessaries  fur- 

nished to  her  :  at  all  events,  M.  Magee  was  entitled  to  be 
supported  only  according  to  the  rank  she  had  lived  in,  and 
not  as  the  wife  of  the  defendant. 

Hopkins,  contra. 
1.  For  a  number  of  years  past,  the  practice  of  the  office 

has  been  to  enter  rules  for  taking  depositions  in  the  manner 
the  rule  was  entered  in  the  present  case.  The  party  taking 
the  rule  gives  notice  at  his  peril,  and  if  the  time  he  allows  is 
unreasonable,  he  loses  his  depositions.  The  same  witnesses 
who  were  examined  on  the  rule  in  this  case,  were  carefully 
examined  in  the  suit  for  a  divorce. 
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1821.          2.  As  to  the  deposition  of  Mr.  Douglas.     The  marriage 
had  been  proved,  before  this  deposition  was  offered.     The 

CUNNINGHAM  objection  is,  that  the  offer  to  return  was  not  made  by  M.  Ma- 
gee,  till  after  the  commencement  of  the  proceedings  in  the 

libel  suit.  But  if  the  fact  j^be  so,  the  offer  to  return  is  im- 
pliedly  an  offer  to  discontinue  the  libel  for  a  divorce,  the 
ground  of  which  was  a  malicious  desertion  by  the  husband. 

3.  The  evidence  of  Mr.  Riddle  was  excepted  to  on  the 

same  ground  as  Mr.  Douglas's  deposition,  and  the  same  an- 
swer may  be  given. 

4.  Mrs.  Dunning's  testimony  was  proper,  because  it  went 

to  shew  the  state  of  M.  Magee's  health,  her  inability  to  earn 
a  living,  and  her  poverty. 

5.  As  to  the  charge  of  the  Court,  it  was  very  favourable 

to  the  defendant.     If  the  wife  even  felope,  and  offer  to  re- 
turn, and  the  husband  refuse  to   receive  her,  he   becomes 

liable  for  necessaries  furnished   her.    12   Johns.  295.     So 
where  there  is  a  separation  by  agreement,  and  separate  main- 

tenance, if  the  maintenance  is  not  paid,  the  husband  is  liable 
for  necessaries. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN,  C.  J.  —  This  is  an  action  brought  by  Sarah 
Irwin,  the  plaintiff  below,  against  Nicholas  Cunningham,  for 
board  and  necessaries  furnished  by  the  plaintiff  to  Mary,  the 
wife  of  the  said  Nicholas.  On  the  trial  of  the  cause,  several 

exceptions  were  taken  by  the  defendant's  counsel,  to  the  opi- 
nion of  the  Court,  on  points  of  evidence,  and  an  exception 

also  to  the  charge  of  the  Court. 

1.  The  first  exception  was,  to  the  admission  of  the  deposi- 
tions of  John  and  Patrick  Magee,  taken  exparte,  under  a  rule 

of  Court,  on  six  days  notice.  The  objection  is,  that  th«  six 
days  notice  were  not  specified  in  the  rule  of  Court*  The 

rule  was  entered  for  taking  the  depositions  on  reasonable  no- 
tice, and  then  the  plaintiff  gave  notice  to  the  defendant,  that 

the  depositions  would  be  taken  at  a  certain  time  and  place, 

(allowing  six  days.)  As  the  same  point  arose,  in  the  case 

of  M'-C'onnell  v.  M'-Coy,  which  was  decided  this  term,  it  will 
be  sufficient  to  say,  that  under  that  decision  these  depositions 
were  good  evidence.  I  will  barely  add,  that  this  Court  was 
induced  to  admit  the  depositions,  for  two  reasons.  One, 
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that  the  general  practice  of  the  Court  of  Common  Pleas      1821. 

for  several  years   past,  has   been,  to  enter   rules   for  tak- 
ing depositions,  in  the  manner  this  rule  was  entered  ;  the  CUNNINGHAM 

other,  that  the  party  to  whom  the  notice  is  given,  is  not  in- 
jured  by  it  ;  because  he  receives  actual  notice  of  the  time 

and  place  of  taking  the  "deposition,  and  if  the  time  is  unrea- 
sonably short,  he  may  avail   himself  of  that  circumstance, 

on  a  motion   to  suppress  the  deposition,  or  perhaps  by  ap- 
plication to  a  Judge  out  of  Court,  to  have  the  time  enlarged, 

on  satisfying  him  that  it  is  unreasonable. 

2.     The  next  exception  was  to  the  admission  of  the  depo- 
sition of  Samuel  Douglas  ;  because  the  matter  contained  in  it 

was  irrelevant.     To  comprehend  the  force  of  this  objection, 
it  will  be  necessary  to  consider  the  nature  of  this  action,  and 

some  of  the  circumstances  attending  the  plaintiff's  case.     I 
have  said  before,  that  the  ground  of  the  action  was,  board 

and  necessaries  found  for  the  defendant's  wife.    Before  Dou- 

glas's deposition  was  offered,  evidence  had  been  given  to 
prove  the  defendant's  marriage.     Evidence  had  also  been 
given  of  a  libel  by  the  wife  for  a  divorce,  on  account  of  the 

husband's  desertion  of  her.     It  was  a  very  singular  case. 
The  defendant  and  his  wife,  (if  she  was  his  wife,)  came  from 
Ireland  many  years  before  the  commencement  of  the  suit  for 
divorce,  and  had  lived  separately  in  Pittsburgh  without  the 

least  suspicion  of  their  marriage.     Consequently  it  was  in- 
cumbent on  the  plaintiff,  to  shew  that  under  such  mysterious 

circumstances,  the  defendant  was  liable  for  necessaries  fur- 
nished  to  his  wife  ;  and  particularly  that  the  wife  was  wil- 

ling and  had  offered  to  live  with  him,  for  there  was  no  proof 
that  he  ever  used  her  ill,  or  turned  her  out  of  his  house. 

The  deposition  of  Douglas  went  to  prove,  that  he  was  em- 
ployed by  Mrs.  Cunningham,  (who  was  known  by  the  name 

of  Mary  Magee,}  as  counsel,  and  informed  by  her,  that  the 

only  thing  she  wanted,  was  '<  to  go  and  live  with  her  hus- 
band, and  be  treated  as  his  wife,  and  that  she  would,  on  her 

part,  conduct  herself  towards  him  as  she  had  done  before  their 

separation;"  and  that  shortly  afterwards,  he  waited  on  the 
defendant,  and   informed  him  of  Mrs.   Cunning  ham9  s  wish 
to  live  with  him,  who  answered  that  her  living  with  him  was 
out  of  the  question,  that  her  claim  was  a  stale  one,  that  he  was 
not  bound  in  law,  or  justice,  to  take  her,  or  maintain  her, 

VOL.  VII.— L  1 
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1821.  but  rather  than  have  himseli  exposed  publicly  by  a  suit  in 

•  Court,  he  would  give  her  a  sum  of  money  provided  she 
uould  leave  the  country.  This  evidence  was  certainly  very 
material,  as  it  tended  to  remove  a  main  obstacle  in  the  way 

ot  the  plaintiff's  case,  and  to  explain  the  doubt,  whether  the 
living  separately  was  the  fault  of  the  husband  or  the  wife. 

It  is  not  quite  certain,  whether  Mrs.  Cunningham's  conver- 
sation with  Mr.  Douglas )  and  his  communication  to  the  de- 

fendant, was  before,  or  after,  the  filing  of  the  libtl  for  a 
divorce,  but  that  is  immaterial,  as  I  shall  shew,  when  I  come 

to  consider  the  exception  to  the  charge  of  the  Court.  I  have 

no  doubt  therefore,  that  Douglases  deposition  was  evidence. 
3.  The  third  exception  was  to  the  evidence  of  James  Rid- 

dle, esq.     I  am  very  clear  that  this  evidence  was  legal,  and 

highly    material  to   the    plaintiff's  cause.     For   Mr.  Riddle 
proved,  that  before  the  commencement  of  a  suit  for  a  divorce, 
Mrs.   Cunningham   informed  him  of  her  situation,  and  her 
earnest  desire  to  be  restored  to  her  husband,  and  solicited 

him  to  use  his  influence  as  a  friend  of  Mr.  Cunningham,  to 
effect  a  reconciliation,  and  that  he  did  endeavour  to  effect  it, 
but  to  no  purpose. 

4.  The  fourth  exception  was  to  the  evidence  of  Mrs.  Dun- 
ning, who  proved  tj$e  situation  of  Mrs.  Cunningham,  some 

time  previous  to  the  period  of  her  boarding  with  the  plain- 
tiff.    The  objection-to  the  evidencc>Js,  that  her  situation  at 

that  time,  was  immaterial.     But  I  do  not  think  so.     It  was 
not  immaterial  to  shew  the  general  state  of  her  health  and 
behaviour,  and  particularly  that  she  bad  no  known  means  of 

'\  living,  but  by  her  own  labour.  In  a  question  of  this  kind, 
where  the  blame  of  a  separation  is  attempted  to  be  thrown  on 
the  wife,  considerable  latitude  should  be  allowed  to  the  evi- 

dence, in  order  to  shew  her  general  cpnduct,  and  manner  of 
life,  during  the  separation.  I  am  of  opinion,  therefore,  that 
there  is  no  ground  for  this  exception. 

As  to  the  charge  of  the  Court,  it  certainly  was,  upon  the 
whole,  extremely  favourable  to  the  defendant.  But  there 
are  one  or  two  points,  on  which  his  counsel  has  raised  ob- 

jections. The  principal  one  is,  that  the  husband  was  not 
liable  for  necessaries  furnished  to  his  wife,  during  her  suit 

for  a  divorce.  But  why  not  ?  TVas  she  not  his  wife,  until 
the  decree  of  divorce  was  pronounced  ?  And  if  she  was,  why 
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should  he  not  support  her?  Consider  the  basis  of  the  libel 

for  divorce.  Desertion  by  the  husband.  If  she  was  de- 
serted,  was  she  to  be  reduced  to  the  alternative  of  perishing, 

or  subsisting  on  charity?  What  principle  of  law,  or  justice, 
absolved  the  husband  from  the  duty  of  maintaining  his  wife, 

during  a  separation  for  which  she  was  not  to  blame  ?  Was 
any  fund  provided  by  him  for  her  support  ?  None  at  all. 
But  the  cause  of  separation,  it  is  said,  was  a  mystery.  Per- 

haps it  was  voluntary  on  both  sides.  But  even  if  it  were, 
and  no  means  of  support  were  provided  for  the  wife,  no 
agreement  of  hers  would  discharge  her  husband  from  the 
expense  of  supporting  her,  if  shje  requested  to  come  back, 
and  he  refused  to  receive  her.  V^hel&er  she  did  so  request, 
was  submitted  tbTfie  jury,  with  remarks  on  the  evidence,  by 

the  Court,  not'onTy'impartial,  but  very  indulgent  to  the  de- 
fendant. The  jury  were  told  to  pay  no  regard  to  the  wife's 

offer  to  return,  unless  they  were  satisfied  that  it  was  made  in 

sincerity,  and  good  faith,  without  any  view  to  trick  or  arti- 

fice. But  the  defendant's  counsel  have  contended,  that  the 
suit  for  divorce,  and  offer  to  return,  were  inconsistent.  It 

would  certainly  bt-  inconsistent  to  offer  to  return,  and  at  the 
same  time  persist  in  the  suit  for  divorce.  But  there  would 

have  been  no  inconsistency  in  offering  to  return,  and  discon- 
tinuing the  suit,  if  the  offer  were  accepted.  And  that  such 

was  the  intention,  as  to  any  offers  made,  pending  the  suit, 
must  be  presumed.  For  no  woman  in  her  senses  could  ex- 

pect, or  wish  for,  a  divorce  from  the  bond  of  marriage, 
founded  on  the  desertion  of  her  husband,  at  the  mo.ment  she 

was  living  with  him.  Nor  if  she  had  wished  it,  would  any 
Court  have  been  so  absurd  as  to  decree  it.  But  in  this  case, 
there  was  no  encouragement  to  discontinue  the  suit,  because 

all  the  offers  of  thejiyife^  ,ta  return  to  her  husband,  were 
promptly  and  peremptorily  rejected.  I  perfectly  agree,  there- 

fore, with  the  opinion  of  the  President  of  the  Common  Pleas, 
that  the  defendant  was  liable  for  necessaries,  until  the  decree 
of  divorce  was  pronounced. 

Another  objection  to  the  charge  of  the  Court  was,  that  the 
jury  were  not  told,  that  the  husband  was  not  liable  for  ne- 

cessaries, if  the  wife  had  means  of  supporting  herself.  I 
must  remark,  that  it  does  not  appear  by  the  record,  that  the 

Court  was  requested  by  the  defendant's  counsel,  to  give  any 

1821. 
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1821.      opinion  on  that  poini,  nor  do  I  perceive  that  it  arose  oat  of 
For  there  was  no  evidence  of  the  wife's  hav- 

I) 

I 

n  NASHUA*  ing  any  property  of  her  own,  but  the  contrary.  The  jury 
were  fairly  told,  "  that  the  necessaries  should  be  suitable  to 
the  r;mk  and  estate  of  the  husband,  in  other  words,  accord- 

ing to  the  condition  of  the  parties  in  life."  And,  that  '<  cloth- 
ing, medicine,  boarding  and  lodging,  come  under  the  meaning 

of  necessaries."  And  undoubtedly  so  is  the  law.  I  do  not 
0^^ 

see  how  it  could  have  been  laid  down  more  accurately.  If 
the  wife,  during  great  part  of  her  separation,  had  laboured 
hard  for  subsistence,  and  lived  in  a  rank  inferior  to  her  hus- 

band's situation,  that  was  no  reason  why  she  should  not  be 
supported  agreeably  to  his  situation,  when  she  offered  to 
return,  and  he  refused  her.  Nqr  had  he  a  right  to  say, 
that  she  should  earn  all  she  could  by  her  labour,  and  he  would 
only  be  answerable  for  the  difference  between  her  earnings, 
and  the  amount  of  the  expenses  necessary  for  her  support. 
Such  is  not  the  law  of  husband  and  wife.  The  husband 

must  support  his  wife  himself,  or  pay  those  who  do  support 
her  in  a  reasonable  manner,  and  of  that  the  jury  are  to  judge. 
Upon  the  vyhole,  I  am  of  opinion,  that  there  was  no  error  in 
the  record,  and  therefore  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Monday,  SMITH  against  the  executors  of  MERCHANT). 
September24. 

if  the  re.  ERROR    to  the  Court  of  Common   Pleas   of   West- 

byathereActroCf  morcland  county. 24th  March, 
1817.  to  be  ,  r    ~.       .  . 
made  previous     This  was  an  action  brought  by  the  executors  of  David 

of  moneyed  Merchand,    the  plaintiffs  below,   against  Jacob  Smith,  late 
by  a  pur- 

chaser at  a  • \  t.t.i 

sale  for  taxes,  do  not  appear  to  have  been  made  to  (he  re:»l  owner,  but  is  to  the  original  warran- 

tee;  on  a  demurrer  to  efitleno-?,  such  original  warrantee  "'ill  be  presumed  to  be  th,e  real  owner. 
The  Act  of  29th  .Marchj  1817,  authorising  the  recovery  of  certain  money  in  the  hands  of  com- 

missioners, was  not  an  Act  dissolving  a  contract  without  the  consent  of  parties. 
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one  of  the  commissioners  of  Westmoreland  county,  for  the  1821. 

recovery  of  a  sum  of  money,  paid  by  the  said  David  to  the 
said  Jacob,  while  a  commissioner  as  aforesaid,  on  account  SMITH 

of  sundry  tracts  of  land  sold  by  the  commissioners  of  West-  exec*t'oraof 
more/and  county,  and  purchased  by  the  said  David.  The  MEHCHAND. 
action  was  founded  on  an  Act  of  Assembly,  passed  the  24th 

of  Marc fif  1817,  entitled  "an  Act  authorising  the  recovery 

of  money  in  the  hands  of  certain  commissioners."  By  this 
Act  it  was  enacted,  that  the  purchasers  of  any  lands  sold  at 

commissioners'  sales  for  taxes,  previous  to  the  year  1800,  or 
their  heirs,  executors  or  administrators  should  be  authorised 
to  recover  any  sums  of  money,  paid  to  any  commissioner, 
beyond  the  amount  of  the  taxes  and  costs,  for  which  such 
lands  were  sold,  and  which  had  not  been  paid  by  the  said 
commissioners  to  the  real  owner  of  such  land,  or  into  the 

county  treasury :  provided,  that  before  suit  commenced,  a 

bond  of  indemnity  with  sufficient  sureties  to  such  commis- 

sioners, s'hould  be  tendered,  and  a  release  of  all  interest  in 
or  title  to  such  lands  under  such  sale,  be  duly  executed  by 
such  purchasers,  or  by  their  executors  or  administrators, 
(who  were  authorised  by  the  said  Act  to  execute  such  deed,) 
and  to  be  recorded  in  the  office  of  the  recorder  of  the  coun- 

ty, in  which  such  sales  were  made.  (See  Pamph.  Laws, 
174.) 

The  plaintiffs,  in  support  of  their  action,  gave  evidence  of 
the  sale  by  the  commissioners  of  Westmoreland  county,  of 
sundry  tracts  of  land,  of  which  David  Merchand  became  the 
purchaser,  and  the  payment  by  him  to  the  defendant,  one 
of  the  commissioners,  of  the  sum  of  567  dollars,  beyond  the 
amount  of  the  taxes  and  costs,  for  which  the  lands  were  sold. 

They  also  gave  evidence  of  a  bond  of  indemnity  with  sure- 
ties, executed  by  them,  and  tendered  to  the  defendant,  and 

of  a  deed  of  release  from  themselves  to  the  persons  in  whose 
name  the  taxes  were  laid,  and  as  the  property  of  whom  the 
lands  were  sold,  duly  executed  and  recorded  in  the  office  of 

the  recorder  of  Westmoreland  county,  before  the  commence- 
ment of  this  suit.  To  this  evidence;  the  defendant  demur- 

red, and  the  Court  below  gave  judgment  for  the  plaintiffs. 

Forward,  for  the  plaintiffs  in  error,  urged  several  reasons 
in  support  of  the  demurrer. 
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1821.  1.  The  deeds  from  the  commissioners  were  not  produced. 
2.  The  release  is  to  the  person,  as  whose  property  the  land 

SMITH       was  sold.     The  true  owner  is  not  always  indicated  by  the 

executors  of  name  °^  tne  Person,  as  whose  property  the  land  is  sold. 
fl.  The  Legislature  had  no  right  to  vacate  a  contract.  It 

is  not  to  be  presumed  that  the  commissioners'  sale  was 
void,  or  that  the  owner  of  the  land  considered  it  as  void. 

Alexander,  contra. 
There  was  no  contract  between  the  original  owner  and  Smith, 

because,  when  the  sale  was  made,  in  1796,  the  commissioners 
had  no  power  to  sell  more  land,  than  would  pay  the  taxes. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN,  C.  J. — The  counsel  for  the  plaintiffs  in  error, 
has  relied  principally  on  two  points.  1st.  That  the  release 
dors  not  appear  to  have  been  made  to  the  proper  persons  : 
the  commisioners  often  take  for  granted,  that  the  lands 
belong  to  the  persons  for  whose  use  the  original  warrants 
issued,  whereas  very  often,  such  warrantees  are  not  the 
owners  at  the  time  of  the  sale  for  taxes.  The  answer  to 

this  objection,  is  short  and  decisive.  The  demurrer  con- 
fesses every  thing,  which  the  jury  might  have  inferred  from 

the  evidence,  and  when  taxes  are  laid  on  land,  as  the  pro- 
perty of  the  warrantees,  and  they  are  sold  as  such  by  the  com- 

missioners ;  this  is  prima  facie  evidence  of  property,  and  the 
jury  may  infer,  in  the  absence  of  all  other  evidence,  that  the 
property  was  in  such  warrantees.  The  2d  point  made  by 
the  plaintiff  in  error  is,  that  the  Act  of  Assembly,  on  which 
this  action  is  founded,  was  void,  because  it  dissolves  a  con- 
tract  without  the  consent  of  the  parties.  But  this  does  not 

appear  to  be  the  fact.  The  parties  to  ,the  commissioners' 
sale,  were,  the  commissioners  and  the  purchaser.  The  com- 

missioners were  but  trustees,  for  the  benefit  of  the  public, 

appointed  under  the  authority  of  the  Legislature,  and  sub- 
ject to  their  controul.  They  pretend  to  no  private  right. 

There  was  therefore  no  invasion  of  any  right  of  theirs. 

And  as  to  the  other  party,  the  purchaser,  his  consent  is  pro- 
ved by  the  bringing  of  this  suit,  which  is  founded  on  a  disso- 

lution of  the  contract.  The  truth  is,  that  this  Act  of  As- 
sembly was  very  salutary  j  it  corrected  a  greatt public  abuse. 
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Most  of  these  commissioners'  sales  were  void,  because  not 
conducted  according  to  law  ;  and  the  owners  of  the  land, 
knowing  them  to  be  void,  would  not  receive  the  money  paid  SMITH 

by  the  purchasers,  beyond  the  amount  of  taxes  and  costs ;  execut'ors  Of 
const- quently  this  money  remained  in  the  hands  of  the  com-  MEKCHAND. 
missioners,  to  their  private  benefit.  The  Act  of  Assembly  was 
made  to  authorise  the  recovery  of  this  money,  and  is  con- 

fined to  cases,  in  which  sales  had  been  made  previous  to  the 

year  1800,  that  is,  at  least  seventeen  years  before  the  pas- 
sing of  this  Act.  Now,  surely  when  the  money  had  lain 

thus  long  in  the  hands  of  the  commissioners,  without  demand 
by  those  persons  who  had  been  the  former  owners,  it  was 
sufficiently  evident,  that  these  persons  considered  the  sale 
as  void,  and  never  intended  to  demand  the  money.  Besides, 
these  former  owners  were  no  parties  to  the  contract  of  sale, 
and  no  contract  of  theirs  was  violated,  by  dissolving  that 
contract.  But,  even  if  they  had  any  subsisting  right  under 
that  contract,  it  is  not  taken  away  by  this  Act  of  Assembly ; 
on  the  contrary,  the  Act  provides,  that  before  the  plaintiffs 
could  recover  against  the  commissioner,  they  should  give 
him  an  indemnifying  bond.  But,  if  it  should  ever  happen, 
that  a  suit  should  be  brought  by  the  person,  whose  land  was 
sold  for  taxes,  against  the  commissioners  for  the  surplus  re- 

ceived by  them,  beyond  the  amount  of  taxes  and  costs,  (an 
event  extremely  improbable,  as  it  could  only  be,  when  the 
land  had  been  sold  by  the  commissioners,  for  more  than  its 

value ;)  it  would  be  difficult  to  support  the  action,  against  the 
strong  presumption  arising  from  an  acquiescence  of  seventeen 
years.  Be  that  as  it  may,  however,  it  is  the  opinion  of  the 
Court,  that  the  Act  of  Assembly  violated  no  contract  against 
the  consent  of  any  person,  whose  consent  was  necessary,  and 
was  therefore  valid.  The  judgment  of  the  Court  of  Common 
Pleas  is  to  be  affirmed. 

Judgment  affirmed. 
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FINDLAY  and  another  executors  of  HENRY  HOFFMAN 

appellants  against  SMITH  executor  of  ELEANOR 
HOFFMAN  appellee. 

Monday,  APPEAL. 
September24. 

The  test*-  THIS  was  an  appeal  from  the  Orphans'  Court  of  West- 

his  irifo  E.  °  moreland  county,  by  the  executors  of  Henry  Hoffman,  de- 
all  the  tract  ceased,  who  settled  their  administration  account  in  that of  land  on 

which  he  Court.  There  were  several  items  of  which  the  appellants 

life6,  she°com-  complained,  but  the  points  to  which  the  consideration  of  the 
mining  no  Court  was  now  directed,  were  :  1st,  Whether  the  executors 
•waste  therein:  ....  ... 
and  bequeath-  were  liable  to  be  charged  with  interest  on  the  money  ot  the 

hundred""5  testator  which  came  to  their  hands,  and  to  what  amount,  and 
pounds  in  2d,  What  share  of  that  interest  belonged  to  Eleanor  Hoffman, 
money,  and  .  _  _," 
specific  lega-  deceased,  the  widow  01  Henry  Hojfman. 
cies,  and  then 
devised  as  fol- 

lows, «•  all  These  questions  depended  on  the  will  of  Henry  Hoffman, 

said'CE.  may  and  an  Act  of  Assembly  passed  the  28th  March,  1814,  en- 
dispose  of  titled  „  A  t  f  tne  relief  of  Eieanor  Hoffman."  Henry as  she  sees  *f  J 

cause,  except  Hoffman  died  in  the  year  1802.  He  devised  by  his  will  to 

mentio'ned  his  wife  Eleanor,  all  the  tract  of  land  on  which  he  lived,  con- 
whJch°f 'fc°d'  tammS  about  49  acres,  for  her  life,  she  committing  no  waste 
land  I  allow  or  destruction  therein.  He  also  bequeathed  to  her  10O 

her  decease'"  pounds  in  money,  and  a  legacy  of  sundry  specific  articles, 
and [the price, after  which  he  devised  as  follows.  1<A11  which  the  said with  what 

money  may  Eleanor  may  dispose  of  as  she  sees  cause,  except  the  above 

amfm'debted  mentioned  tract  of  land,  which  said  land  I  allow  to  be  sold 
to  me,  (after  after  her  decease,  and  the  price,  with  what  money  may  be  on 
paying  the 
following  le- 

gacies and 
funeral  expenses,)  I  allow  to  be  laid  out  in  building  a  Dutch  Lutherian  Church,  where  it  will  be 
most  convenient  to  this  place."  His  executors  received  various  debts,  with  the  interest  up  to  the 
time  of  payment.  An  Act  of  Assembly  afterwards  passed,  which  directed  that  the  interest  on  any 
money  thus  bequeathed  for  the  building  of  a  Dutch  Lutherian  church,  yet  in  the  hands  of  the  exe- 

cutors, should  be  appropriated  to  the  maintenance  of  the  widow.  Held,  that  the  executors  were 
chargeable  with  the  inte»est  actually  received  by  them  on.  the  aggregate  of  debt  and  interest  in 
their  hands,  whether  such  interest  was  received  before  or  after  the  making  of  the  Act  of  Assembly, 
and  that  such  part  of  that  interest  as  accrued  during  the  lifeof  E.,  should  go  to  her  or  her  executors. 
They  were  chargeable  also  with  the  money  not  put  out,  if  they  used  it  on  their  own  account. 
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hand,  and  indebted  to  me,  (after  paying  the  following  lega-      1821. 
cies  and  funeral  expences,)  1  allow  to  be  laid  out  in  building  ̂  
a  Dutch  Lutherian  Church,  where  it  will  be  most  convenient  FlNntEY 

to  this  place."     There  were  debts  due  to  the  testator  by  bond  •"J™^ 
and  otherwise,  which  were  received  by  his  executors  at  dif-      HKNKY 

,  "  ,  ,  r     HOFFMAN 
ferent  times,  with  the  interest  due  on  them  up  to  the  time  oi    appei|ant8 

payment.     The  Act  of  Assembly,  after  reciting  the  devise       ̂ ^ 
to  the  wife,  and  the  Church,  and  that  «*  she,  the  said  Eleanor,  executor  of 
r-  i     i  -t-  •  j      ELKASOB  3 

from  necessity  expended,  in  improving  the  premises  and  HoFFMAJr  d 
other  unavoidable  expenses,  all  her  share  of  the  personal  appellee, 
estate,  and  is  now  old  and  infirm,  and  the  proceeds  of  the 
land  are  in  no  wise  adequate  to  her  maintenance,  and  that 

money  bequeathed  for  building  the  church  aforesaid  is'still 
in  the  hands  of  the  executors,  uncalled  for,"  proceeds  to 
enact,  that  "the  interest  on  any  money  bequeathed  for  the 
building  of  a  Dutch  Lutherian  Church  by  Henry  Hoffman, 
and  which  is  yet  in  the  hands  of  his. executors,  shall  be  and 

the  same  is  herebt  appropriated  to  the  support  and  mainte- 

nance of  Eleanor  Hoffman  widow  of  said  Henry.''''  It  was 
agreed,  on  both  sides,  that  the  above  Act  of  Assembly  was  to 
be  considered  as  valid,  and  that  the  executors  were  bound  to 

place  out  the  money  at  interest,  after  that  act,  and  to  pay 
such  interest  to  the  widow  during  her  life. 

Alexander  and  JRoss,  for  the  appellants,  contended,  that  the 
executors  were  not  liable  for  interest  on  the  money  received 

by  them  on  account  of  the  debts  of  the  testator,  during  the  * 
period  anterior  to  the  passage  of  the  Act  of  Assembly.  The 
will  gives  to  the  church  all  the  money  on  hand,  and  the  money 

arising  from  the  sale  of  the  land  after  the  wile's  death.  There 
is  no  direction  to  put  the  money  out  at  interest.  When  the  exe- 

cutors are  accountable  for  interest,  it  is  for  the  benefit  of  the 
next  of  kin  only,  and  not  for  the  benefit  of  a  charity.  The 
executor  is  a  trustee  as  to  the  undisposed  surplus  only  for 
the  benefit  of  the  next  of  kin.  Grasser  v.  Eckhart,  1  Binn. 
575.  3  Binn.  557.  1  P.  Wms.  54  C.  2  P.  Wms.  158.  2  Atk. 

18.  2  Brown's  Ch.  Cos.  654.  So  the  Act  of  Assembly  of  the 
7th  April,  1807,  provides  that  the  undisposed  residue  shall 
be  distributed  among  the  next  of  kin.  In  Wilson  v.  Wilson, 
3  Binn.  557,  where  this  Court  decided,  that  in  Pennsylvania 

the  executor  was  a  trustee  as  to  the  surplus  not  disposed  of  by 
VOL.  VII.— M  m 
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1821.  the  will,  and  not  the  beneficial  taker,  he  was  held  to  be  such 
trustee  for  the  use  and  benefit  of  the  next  of  kin.  In  the 

present  case,  the  testator  died  without  any  known  kindred, 
and,  therefore,  the  interest,  if  any  was  received,  not  being 

HKNRT      given  to  the  widow  or  charity,  must  enure  to  the  execu- 

j^peiunt*     tors  for  their  own  use.     By  the  Act  of  27th  March,  1813, 
Sect.  4.     1    Snf.  Laws,  S3,  administrators,  executors,   and SMITH 

executor  of  guardians  are  required  to  put  the  money  of  minors  out  to  in- 
terest  ;    and  by   Sect.    6,    they  are    answerable   for   interest 

appellee,  from  the  time  when  their  accounts  are  or  ought  to  be  settled. 
No  one  could  call  these  executors  to  account,  till  after  the 

widow's  death.  As  trustees  for  the  charity,  they  were  bound 
to  keep  the  money  ready,  and  therefore  could  not  put  it  out 

at  interest.  The  money  was  to  be  paid  at  the  widow's  death, 
and  that  was  uncertain.  The  motive  of  the  Act  of  Assem- 

bly was,  that  there  was  money  in  the  hands  of  the  executors 
not  called  for  by  the  charity  ;  that  the  widow  had  improved 
the  land  at  her  own  expense,  and  was  old  and  unable  to  live 
on  the  profits  of  the  land.  It  is  presumed,  the  Legislature 

thought  no  interest  had  been  received,  as  it  appears  their  in- 
tent was,  that  from  that  time  the  money  should  be  put  out 

to  interest,  and  the  interest  paid  to  the  widow.  She  never 
demanded  any  arrears  of  interest  in  her  life.  The  Legislature 

did  not  intend  to  take  from  the  charity  any  thing  which  be- 
longed to  it.  Now  the  whole  debt  which  had  been  received, 

principal  and  interest,  belonged  to  the  charity  in  the  event 

of  the  widow's  death  ;  but  still  it  might  lie  idle  in  the  hands 
of  the  executors,  and  consequently  it  was  not  wronging  the 

charity  to  order  the  money  to  be  put  to  interest,  and  the  in- 
terest to  be  paid  to  the  widow.  If  the  executors  put  out 

the  money  before,  it  Was  at  their  own  risque,  and  therefore 
they  ought  not  to  pay  interest. 

Foster  and  Forward,  contra. 

The  fund  consisting  of  the  debts  and  interest  upon  them 
received  by  the  executors,  after  the  decease  of  the  testator 
and  prior  to  the  death  of  the  widow  belonged  to  the  charity, 
and  as  accessary  thereto  the  interest  received  after  the 

widow's  death.  The  interest  received  by  the  executors  or 
which  they  might  by  proper  diligence  have  made,  during  her 
life,  belonged  to  her.  There  was  no  surplus  undisposed  of 
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by  the  will  ;  no  residue  which  could  go  to  any  person.     By      1821. 
the  will,  the  intention  is  manifest  that  the  widow  was  to  have 

the  use  of  the  money  as  well  as  of  the  land,  which  are  dis- 
posed  of  in  the  same  clause.     The  Act  of  Assembly  appro- r  J  executors  of 
priates  the  interest  on  any  money  in  the  hands  of  the  execu- 

tors  to  the  maintenance  of  Eleanor  Hojfman,  without  dis-    appefiants 
criminating  whether  it  accrued  before  or  after  the  passage  of         v- 
the  Act:  and  its  intent  appears  to  be  to  comprehend  both;   executor  of 
it  was  to  indemnify  her  for  money  expended  in  improving    HOFFMAH 
the   land.     It   is  clear  that  the  executors  have  no   beneficial     appellee. 
claim  to  the  interest  accrued.     If  the  devise  to  the  charity 
were  void,  the  Commonwealth  would  take,  there  being  no 
next  of  kin.     The  executor  is  liable  for  interest  on  money  in 

his  hands  though  not  directed  by  the  will  to  be  put  out  to  in- 
terest.    In  7  Bac.  Abr.  182,  it  is  laid  clown  that  a  trustee  is 

liable  for  interest  where  he  has  been  guilty  of  neglect  in  not 
putting  out  the  money,  or  where  he  has  made  interest  by 
putting  it  out. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN,  C.  ].  —  The  validity  of  the  Act  of  Assembly, 
or  of  the  devise  to  the  church,  have  not  been  questioned  by 
either  party.  The  devise  of  what  money  might  be  in  hand 
or  indebted  to  the  testator,  would  comprehend  all  debts  due 
to  him,  and  all  interest  accruing  on  those  debts  to  the  time 
of  payment  to  the  executors.  The  interest  so  accruing  could 
not  be  separated  from  the  principal.  It  was  to  be  considered 

as  part  of  the  debt  at  the  time  it  was  paid;  it  was  an  accessa- 
ry which  adhered  to  the  principal,  and  could  have  had  no  ex- 

istence without  it.  Consequently  it  could  not  have  been  the 
intent  of  the  Act  of  Assembly  to  take  that  interest  from  the 
church.  There  is  no  intimation  of  any  such  design.  The 
interest  given  to  the  widowby  the  Act,  was  the  interest  on  the 
money  bequeathed  to  the  church,  which  money  bequeathed  to 
the  church,  was  yet  in  the  hands  of  the  executor,  and  was  the 

aggregate  sum  of  principal  and  interest  which  had  been  paid 
to  the  executors  by  the  debtors  of  the  testator.  But  that  ag- 

gregate sum  had  been  received  by  the  executors,  many  years 
before  the  passing  of  the  Act,  and  it  is  presumed  that  it  had 
not  lain  idle.  Did  the  Act  intend  to  give  to  the  widow 
the  interest  which  had  arisen  on  that  money  during  the  time 
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1821.      it  was  in  the  hands  of  the  executors  ?     1  think  it  did.    But  did 

it  intend  to  charge  them  with  interest  for  the  whole   lime  it 

FIMILKT     had  lain  in  their  hands  ?     In  that  respect,  the   Act  must  be 

'^"''j-  construed  as  following  the  law,  which,   in  the  presr nt  case, 
•^       would  charge  the  executors  with  no  more  interest  than  they 

had  actually  received.     In  general,  the  rule  adopted  by  this 
Court  is,  to  charge  the  executor  with  such  interest  as  he  has 

"^ 

executor  of  made,  or  with  due  diligence  might  have  made,  from  the 
HOFFMAN  money  in  his  hands.  But  this  is  an  uncommon  case.  The 

appellee,  testator  gave  no  orders  to  put  the  money  out  to  interest,  and 
the  time  \\hen  the  church  would  have  a  right  to  call  for  it, 
depending  on  the  life  of  an  old  woman,  was  so  uncertain, 

thut  if  the  ext-cutors,  from  a  sense  of  this  uncertainty,  had 
kept  the  money  by  them,  without  using  it  themselves,  I  do 
not  think  they  would  have  been  chargeable  with  interest. 
But  if  they  did  actually  put  it  out,  and  received  interest  for 
it,  or  made  use  of  it  on  their  own  account,  they  ought  to  be 
charged  with  what  they  actually  received,  if  put  out ;  or  with 
legal  interest  if  they  used  it  on  their  own  account,  during  the 
time  they  used  it.  It  was  once  questioned  whether  executors 
were  chargeable  with  interest  received  by  them,  on  money 
not  directed  by  the  testator  to  be  put  to  interest.  But  I  take 

it  to  be  now  settled  that  they  are.  In  7.  Bac.  Ab.  (Wilson's 
Ed.)  182,  the  cases  are  collected  which  affirm  that  position. 
And  it  is  highly  reasonable,  particularly  in  this  Commonwealth, 
where  the  executor  receives  a  compensation  for  his  services, 
andtakes  nothingby  the  will  but  what  is  expressly  given  tohimY 
The  counsel  for  the  appellants  did,  indeed,  contend,  that  this 

interest  was  in  nature  of  a  surplus  undisposed  of,  and  there- 
fore should  go  to  the  executors,  because  the  testator  had  no 

known  kin.  They  supposed  that  the  decision  of  this  Court, 

by  which  the  executor  was  held  to  be  a  trustee  for  such  sur- 
plus, was  only  in  favour  of  the  next  of  kin  ;  especially  as  the 

Act  of  Assembly  of  7th  April,  1807,  enacts,  that  th«e  undis- 
posed of  residue  shall  be  distributed  among  the  next  of  kin. 

But  the  decision  of  the  Court  was  altogether  independent  of 
the  Act  of  Assembly,  and  grounded  upon  the  custom  of  the 

country  which  took  its  rise  from  the  law  allowing  the  execu- 
tor compensation  for  his  care  and  trouble.  In  the  case  be- 

fore us  however,  there  is  no  surplus  undisposed  of.  The 
whole  residue,  so  far  as  we  can  perceive,  is  given  to  the 
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church.  And  the  question  is,  not  whether  the  executors  take 
any  thing  by  virtue  of  the  will,  for  clearly  they  do  not;  but 

whether  they  are  chargeable  with  interest,  on  money  not  be- 
Jonging  to  them  while  it  remained  in  their  hands.  Both  the 
law,  and  the  justice  of  the  case  require  that  they  should  be 
charged  with  the  interest  actually  received  by  them,  since 
the  money  of  the  church  came  to  their  hands,  whether  such 
interest  was  received  before  or  after  the  making  of  the  Act  of 

Assembly,  and  that  such  part  of  that  interest  as  accrued  dur- 
ing  the  life  of  Eleanor  Hoffman,  shbuld  be  accounted  for  to 
her  executors.  .They  should  be  chargeable  also,  although 

the  money  was  not  put  out,  if  they  used  it  o'n  their  own  ac- counts. 
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Pittsb 

appellants 
* 

SMITH executor  of 

HOFFMAN 

appellee. 

ALLISON   against  RANKIN. 

IN  ERROR. 

Monday, 

Septembers*. 

ERROR  to  the  Court  of  Common  Pleas  of  Indiana,  An  irregu- lanty  in  the 

COUnty.  proceedings in  a  scire  fa- 
cias on  amort- 

This  was  an  ejectment  brought  in  the  Court  below,  by  ?ase>  as  that iu  (lament  W35 

Hugh  Rankin,  against  John  Allison^  to  recover  430  acres  of  entered  after 

land,  and  three-fourths  of  an  acre,  in  Centre  township,  *Glr  QM  ̂STwai. 
diana  county.     The  plaintiff  gave  in  evidence,  a  warrant  to  not  affect  tne 

William  Marshal  for  40O  acres,  dated   the  24th  November  ',  of  the  judg- 
1786,  and   a   survey  made   thereon,  on  the   13th  January,  [h^siierifPs 
1787,  for  430  acres,  and  three-fourths  of  aq  acre.     He  then  saieuponit, 

...         .  .  .  ,  ;  .•"..••  I.      -.;    '  when  offered ottered  in   evidence,  a  scire  jacias,  issued  upon  a  mortgage  »,  evidence  ia 

to  October  Term,  1789,  in  which  Hugh  Rankin  was  plaintiff,  ""f*^"'4' 
and  William  Marshal  was   defendant,  on  which  the  Sheriff  mentbyaper- 

returned  nihil  and  no  terre-tenant.     A  rule  was  then  taken,  chasTd  °tPa  *"" 
on  the  23d  November.  1789,  to  plead  in  six  weeks  or  judg-  ?Wifr1ssale J       °    founded  on  a 

judgment  in  a scire  facias  suit  upon  a  mortgage,  such  mortgage  is  evidence,  independently  of  the  proceedings  ia 
the  suit. 

Where  the  plaintiff  claims  under  a  warrant  and  survey,  the  defendant  may  give  in  evidence,  a 
paleut  from  the  Commonwealth,  containiug  recitals  of  title  without  first  shewing  that  title. 
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1821.      mcnt,  and  judgment  was  entered  thereon  according  to  the 

ruje>     Qn  tne  24th  November,  1789,  a  levari  facias  was  is- 
ALUSOS  sued,  on  which  the  Sheriff  rrturned  the  land  sold  to  the  plain- 

tiff. The  plaintiff  at  the  same  time  offered  in  evidence,  a 
mortgage  from  William  Marshal,  dated  the  26th  December, 
1787,  reciting  that  William  Marshal  and  Hugh  Rankin,  were 
bound  in  an  obligation  to  Colin  Campbell,  for  the  payment 

of  fifty-one  pounds,  and  conveying  225  acres,  and  three- 
fourths  of  an  acre  of  land,  to  Hugh  Rankin,  conditioned  for 

the  payment  of  the  said  fifty  -one  pounds  to  Rankin,  in  dis- 
charge of  the  debt  due  to  Colin  Campbell.  To  this  evidence 

the  plaintiff  objetted,  but  it  was  admitted  by  the  Court,  and 
an  exception  taken. 

The  plaintiff  further  offered  in  evidence,  articles  of  agree- 
ment made  between  William  Marshal  and  Simon  Elliott,  on 

the  14th  February,  1787,  by  which  the  parties  stipulated,  in 

consideration  of  thirty-seven  pounds,  ten  shillings,  in  hand, 
paid  to  Marshal,  that  they  should  be  equally  interested  in 

the  said  land,  (except  a  small  portion  thereof,  which  was  re- 
served by  Marshal,)  and  Marshal  was  to  give  Elliott  a  deed 

for  the  share  that  should  fall  by  lot  to  him,  and  an  assign- 
ment made  of  his  interest  in  these  articles  by  Elliott  to  Ran- 

kin,  on  the  24th  November,  1791.  The  defendant  also  ex- 
cepted  to  this  evidence,  but  the  Court  admitted  it,  and  sealed 
another  bill  of  exceptions. 

The  defendant  then  offered  in  evidence,  a  patent  to  the 
defendant  from  the  Commonwealth,  for  the  land  in  question, 
which  recited  a  sale  thereof  for  taxes,  by  the  commissioners 
of  the  county,  to  one  Allison*  and  a  deed  from  Allison  to  the 
defendant.  The  plaintiff  objected  to  this  evidence,  and  the 
Court  overruled  it.  The  defendant  thereupon  excepted  to 

the  Court's  opinion. 

Stannard,  for  the  plaintiff  in  error,  contended,  that  nihil 
was  not  a  good  return  to  the  scire  facias,  and  if  it  were,  there 
should  have  been  an  alias  scire  facias,  before  judgment  could 
be  entered.  This  judgment  was  irregular,  and  might  be 
considered  a  nullity.  2  Binn.  46.  Ejectment  would  not  lie 
on  the  articles.  At  all  events  the  patent  was  evidence. 
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£oss,  contra,  insisted,  that  the  patent  was  not  admissible.      1821. 

It  recited  a  title,  no  part  of  which  was  proved.     The  Com-    P 
monwealth  cannot  make  a  title  for  a  grantee,  so  as  to  divest  ALLISON 
that  of  a  third  person  claiming  under  warrant  and  survey. 
If  the  patent  were  read,  it  might  happen  that  the  party  would 
not  he  able  to  produce  the  evidence  of  the  title  recited,  and 
then  it  would  be  altogether  irrelevant  and  useless.  Such 
evidence  is,  in  its  nature,  primary,  and  should  precede  the 
production  of  the  patent.  He  cited,  1  JSinn.  88.  2  Serg.  & 
Rawle,  28O.  450. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON  J.  —  To  shew  that  the  title  of  William  Marshal, 

under  whom  both  parties  claim,  had  been  vested  in  the  plain- 
tiff below,  his  counsel  offered  in  evidence,  a  mortgage  to  the 

plaintiff",  together  with  the  record  of  a  scire  facias,  and  judg- 
ment on  it,  shewing  a  sale  to  the  plaintiff,  and  also  a  deed 

from  the  Sheriff  of  the  county  :  to  all  which  the  counsel  of 
the  defendant  objected,  on  the  ground  that  there  was  no 
legal  service  on  the  mortgagor,  and  that  consequently  the 
judgment,  which  was  entered  up  by  default,  was  irregular. 
But  assuming  this  to  be  true,  a  Court  can  never  inquire  into 
the  regularity  of  the  proceedings  of  another  Court,  coming 
collaterally  before  it  :  and  so  far  is  this  principle  carried, 
that  a  conviction  by  a  justice  of  the  peace  having  jurisdic- 

tion, is,  while  unreversed,  conclusive  of  the  matter  adjudi- 
cated, even  in  an  action  against  himself.  No  alleged  irre- 

gularity of  the  proceedings,  therefore,  could  affect  the  com- 

petency of  the  judgment  on  the  scire  facias,  or  of  the  She- 

riff's deed  founded  on  a  sale  in  pursuance  of  it.  Indepen- 
dently of  the  proceedings,  the  mortgage  was  evidence  of 

itself,  being  a  good  foundation  for  an  ejectment  against  the 
mortgagor,  or  those  claiming  under  him. 

But  certain  articles  of  agreement  between  Marshal  and 

one  Elliott,  who  assigned  his  interest  to  the  plaintiff",  were 
offered  and  objected  to.  By  these  it  was  agreed,  that  Elliott, 
in  consideration  of  one  hundred  dollars  paid  by  him,  was  to 

have  a  moiety  of  Marshal's  interest,  under  his  warrant  and 
survey.  No  one  can  entertain  a  doubt  of  the  Competency 
of  this  part  of  the  evidence. 
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1821.  On  the  other  hand,  however,  the  defendant  offered  a  pa- 
tent from  the  Commonwealth  to  himself,  which  recited  a 

ALMSUN  sale  for  taxes  by  the  commissioners  of  the  county,  to  one 

RAHK'IX  Allison,  and  a  deed  from  Allison  to  the  defendant,  which 
was  rejected.  The  question  was  not  on  the  competency  of 
those  recitals,  but  whether  the  patent  was  evidence  at  all 
before  the  intermediate  links  were  supplied  by  evidence  of 

the  regularity  of  the  commissioners'  sale,  and  by  the  produc- 
tion of  the  deed  to  Allison,  and  also  of  the  conveyance  from 

him  to  the  defendant,  I  cannot  see  how  this  case  can  be 

distinguished  from  Downing-  v.  Gallagher,  2  Serg.  &  Rawle, 
455,  where  it  was  held,  that  the  patent  was  evidence  of  a 
grant  from  the  Commonwealth,  although  it  contained  reci- 

tals of  conveyances  of  an  outstanding  title,  which  were 
clearly  incompetent  evidence  of  the  facts  recited.  The  only 
plausible  argument  against  this  is,  that  it  would  be  nugatory 
to  receive  evidence  which  the  Court  would  be  bound  to  in- 

form the  jury  was  altogether  nerveless.  But  was  that  the 
character  of  the  evidence  in  this  instance.  In  Falkner  v. 

The  Lessee  of  Eddy,  1  Binn.  188,  it  is  laid  down,  that  a  deed 
is  inadmissible  until  at  least  a  shadow  of  title  is  shewn  in  the 

grantor.  But  here  was  more  than  a  shadow  of  title  in  the 
Commonwealth,  for  she  had  the  complete  legal  estate.  The 

patent  therefore  vested  such  a  title  in  the  defendant,  as  would 
enable  him  to  recover  at  law,  against  the  title  which  the 
plaintiff  below  set  up  under  his  warrant  and  survey,  and 
which,  between  him  and  the  Commonwealth,  or  a  person 

standing  in  her  place,  was  but  an  equity.  The  defendant 
therefore,  by  shewing  that  he  was  invested  with  her  rights, 
would  have  put  himself  in  a  situation  to  take  advantage  of 

any  circumstance  that  she  could  have  urged  against  a  specific 
execution  of  the  contract :  but  this  he  could  not  have  done 

without  putting  himself  in  her  stead  ;  for  as  to  third  per- 
sons, a  warrant  and  survey,  under  our  usages,  I  appre- 
hend, confer  a  legal  title.  But  taking  the  matter  to  be 

otherwise,  still  a  conveyance  of  the  legal  estate  is  one  step 
towards  a  complete  title,  and  the  defendant  having  read  his 

patent,  might  possibly  have  shewn  the  regularity  of  the  com- 

missioners' sale,  and  have  produced  the  intermediate  con- 
veyances. If  he  had  failed  to  do  this,  he  would  have  been 
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declared  a  trustee,  and  the  plaintiff  would  have  recovered.      1821. 

But  that  was  a  matter  for  subsequent  consideration,  and  has    *_* 
nothing  to  do  with   the  question  of  competency.     It  is  the 
opinion  of  the  Court,  that  the  judgment  be  reversed. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

WOLVERTON  and  others  against  The  Commonwealth  for 
the  use  of  HART  &  Co. 

_      „  Septembei'. IN  ERROR. 

ERROR  to   the   Court  of    Common  Pleas    of   Erie    In  a  suit 

upon  a  re- 
COUnty.  cognisance 

given  by  the 

This  was  a  scire  facias  on  a  recognisance,  in  the  sum  of  5000  his  sureties, 

dollars,  entered  into  on  the  16th  of  October,  1816,  by  the  plain-  g°0r(Ml 'conduct, 
tiffs  in  error,  defendants  below,  Stephen  Woherton,  Rufus  S.  thejudgment '  '         f  J  is  not  to  be  en- 

Reed,  and  Benjamin  Wallace,  to  the  Commonwealth  of  Penn-  tered  for  the 

syl-oania,  conditioned  that  Wolverton  would  perform  the  office  fhTuse  of°r 
of  Sheriff,  for  the  county  of  Erie,  for  the  next  three  years.  The  *08f  Intere8t- 1  J  7  J  ed,  but  for  the 
scire  facias  was  for  the  use  of  Eli  Hart  and  John  Lay,  tra-  damages  sus- 
ding  under  the  firm  of  Hart  &?  Co.,  and  was  returnable  to  jfa^sueing. 
December  Term,  1817.     It  alleged  generally  a  breach  of  the    The  tran- script of  ajus" 
condition.    The  defendants  pleaded  generally  that  Wolverton  tice  not  au- 

had  well  and  truly  performed  all  the  duties  of  a  Sheriff,  faith-  undersea? is 
not  evidence. 

The  admis- 
sion ofincompetent  evidence  cannot  be  assigned  for  error,  when  the  fact  it  was  adduced  to  prove,  is 

after  wards  established  by  other  conclusive  evidence. 
In  an  action  against  the  Sheriff  «nd  his  sureties  on  their  recognisance,  for  a  breach  of  duty  in  the 

Sheriffs  suffering  a  defendant  to  wscape,  after  being  in  custody  ;  if  the  plaintiff,  after  having  given 
notice  to  the  defendant  to  produce  the  execution,  offer  to  prove  the  existence  of  the  execution 
by  parol  evidence,  and  the  defendant  objects  to  the  evidence,  on  the  ground  that  a  record  cannot  be 
proved  by  parol  evidence,  and  the  Court  admit  the  evidence,  and  the  defendant  except  tothrir  opi- 

nion, he  cannot  afterwards,  in  bringing  »  writ  of  error,  avail  himself  of  the  objection  to  the  evidence 
that  there  was  no  proof  that  the  execution  had  come  tn  the  Sheriff's  hands. 

In  a  suit  on  a  Sheriff's  recognisance  against  the  Sheriff  and  sureties,  for  his  suffering  a  person  in 
his  custody,  under  an  execution,  to  escape,  the  insolvency  of  such  person  at  the  time  is  not  evi- 
dence. 

VOL.  VII.— N  n 
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1821.      fully  executed  all  process,  paid  over  all  monies,  &c.     The 
plaintiffs  replied,  setting  out  a  particular  breach,  that  on  the 

\VOU\UITOW  Ist  °f  May,   1817,  a   certain  Edwin  Forbes  was  committed 

ami  others    to  the  gaoj  of  the  county,  and  in  the  custody  of  the  said 
Common-    Sheriff,  by  virtue  of  an  execution  issued  by  George  Moore,  a 

re"u*«,rheJU8t'ce  of  the  peace,  at  the  suit  of  Hart  6f  Co.  for  117  dollars 
IURT  &  Co.  and  77  cents,  on  a  judgment  obtained  by  confession,  pursuant 

to  the  Act  of  Assembly,  and  that  the  Sheriff  suffered  Forbes  to 
escape  and  go  at  large.  The  defendants  rejoined,  denying,  that 
Forbes  was  in  custody  under  the  execution,  but  averring  that 
having  applied  for  the  benefit  of  the  Acts  of  insolvency,  he 
had,  at  his  examination,  been  committed  under  those  Acts, 

on  a  charge   of  fraud,  which   the  defendants  insisted  was 
a  virtual    discharge   of   his    person,    under   the    execution. 

The  plaintiffs  sur-rejoined,  that  Forbes  was  in  custody  un- 
der the  execution,  and  on  this  issue  was  joined. 

On  the  trial  of  the  cause,  the  plaintiffs  offered  in  evidence 

a  transcript  of  the  judgment  of  the  justice.  This  was  ob- 
jected to  by  the  defendants,  because  it  was  not  authenticated 

under  seal,  and  because  the  docket  itself  was  the  best 

evidence,  and  ought  to  be  produced.  The  Court,  however, 
overruled  the  objections,  and  admitted  the  evidence,  and  the 

defendants  excepted.  The  docket  itself  was  afterwards  pro- 
duced and  given  in  evidence  by  the  plaintiffs. 

The  plaintiffs  also  offered  parol  evidence  of  the  existence 

of  an  execution  against  Forbes,  '<  having  first  given  notice  to 
the  defendants  to  produce  the  said  execution.  The  ad- 

mission of  which  said  testimony  was  then  and  there  objected 
to  by  the  counsel  of  the  defendants,  on  the  ground  that  a  re- 

cord could  not  be  proved  by  parol  evidence."  This  objection 
was  overruled  by  the  Court,  and  the  testimony  admitted, 
and  an  exception  taken  by  the  defendants. 

The  defendants  offered  in  evidence,  the  petition  of  Forbes, 
together  with  the  schedule  of  his  debts,  credits  and  effects, 
and  all  the  proceedings  of  the  Court  of  Common  Pleas  on 
the  petition.  The  plaintiffs  objected  to  this  evidence,  and 
the  Court  rejected  the  evidence,  declaring,  that  in  the  above 
case  of  an  escape,  it  is  immaterial  what  the  circumstances 
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of  Forbes  were,   whether  he  was  solvent  or  insolvent;   and      1821. 

that  it  was  not  now  competent  to  the  said  defendants  to  shew 
the   insolvency  of  Forbes,  even  if  they  were  able  to  do  so;  \VOLVKHTON 

and  that  the  said  schedule  was  irrelevant  and  inadmissible.    and  <£hers 
To  this  decision,  the  defendants  excepted.     The  jury  found    Common- 
a  verdict  for  the  plaintiffs  for  the  amount  due  to  them  by       U3e  Of 

Forbes,  for  which  judgment  was  entered.  HAKT&CO. 

This  case  was  argued  at  the  former  term,  and  again  at  this 
term,  by  Foster,  for  the  plaintiffs  in  error,  and  Baldwin  for 
the  defendants  in  error. 

GIBSON  J.  delivered  the  opinion  of  the  Court  on  all  the 
points  but  one.  TILGHMAN,  C.  J.  having  been  absent  at 

the  argument,  and  a  difference  of  opinion  having  arisen  be- 
tween between  GIBSON  J.  and  DUNCAN  J.,  on  that  point,  it 

was  re-argued  at  this  term,  before  all  the  Judges. 

GIBSON  J.  —  The  objection  that  judgment  for  the  Common- 
wealth ought  to  have  been  entered  up  for  the  penalty,  to  re- 

main cautionary  for  the  use  of  any  one  that  might  have  cause 
of  action  for  the  official  misconduct  of  the  Sheriff,  has  not 

been  sustained.  The  Act  of  the  28th  of  March,  1803,  s.  4. 
authorises  the  Commoriwealth,  or  any  person  aggrieved,  as 
often  as  the  case  may  require,  to  institute  actions  of  debt  or 

scire  facias,  on  such  recognisance  :  and  provides  that  a  ver- 
dict and  a  judgment  shall  pass  for  whatever  damages  shall 

be  proved  to  have  been  suffered.  This,  of  course,  excludes 

all  idea  of  there  being  one  judgment  for  the  use  of  all  con- 
cerned, as  the  foundation  of  a  separate  remedy  for  each,  by 

a  scire  facias  adapted  to  the  peculiar  circumstances  of  the 
case.  Besides  this,  there  are  three  points  which  arise  on  bills 
of  exceptions  to  evidence. 

The  plaintiffs  below  offered  in  evidence  a  transcript  of  the 

proceedings  and  judgment  of  a  justice  of  the  peace,  which 
was  objected  to  for  want  of  evidence  of  authentication,  it  not 

being  a  record  attested  by  the  seal  of  any  officer;  and  be- 
cause it  was  secondary  to  the  docket  itself,  which,  it  was 

said,  ought  to  be  produced.  The  Court  admitted  the  tran- 
script ;  but  the  docket,  also,  was  afterwards  produced  and 

given  in  evidence,  It  is  very  clear,  the  transcript  was  not 



276  CASES  IN  THE  SUPREME  COURT 

1821.      competent:   but  the  error  in  this  respect  was  cured  by  pro- 
ducing the  docket  itself;  which  brings  the  case  within  the 

\\  OIMHTO*  spirit  of  a  well  established  rule,  that  the  admission  of  incom- 

1    petent  evidence  cannot  be  assigned  for  error,  when  the  fact 
Common-    has  afterwards  been  established  by  other  evidence,  that  was WMMtn  for  the  ,  .       ..i 
„„.  ,,t        conclusive  as  to  its  existence. 

HART  tt  Co.  On  the  next  point,  which  has  been  re-argued  before!  all  the 
Judges,  in  consequence  of  a  difference  of  opinion  between 
the  Judges  who  sat  at  the  first  argument,  I  do  not  deliver 
the  opinion  of  the  Court,  but  my  own  sentiments. 

The  plaintiffs  further  offered  parol  evidence  of  the  con- 

tents of  the  execution,  on  which  Forbes,  (for  whose  es- 
cape the  suit  was  brought,)  was  committed;  "  having  first 

given  notice  to  the  defendants  to  produce  the  said  execution  ; 
the  admission  of  which  testimony  was  then  and  there  ob- 

jected to  by  the  counsel  of  the  defendants,  on  the  ground 

that  a  record  could  not  be  proved  by  parol  evidence"  The 
objection  in  this  Court  is,  that  parol  evidence  was  inadmis- 

sible before  the  execution  was  shewn  to  have  come  to  the  de- 

fendants' possession,  or  to  be  lost  or  destroyed',  and  I  at  once 
admit  that  if  it  had  been  put  on  that  ground  at  the  trial,  it 
ought  to  have  prevailed.  But,  I  apprehend,  there  has  been 
a  total  change  of  position  since  the  cause  came  here.  The 

argument,  that  to  avoid  the  operation  of  the  rule,  which  ex- 
cludes parol  evidence  of  the  contents  of  a  paper,  it  was  in- 

cumbent on  the  plaintiffs  to  bring  the  case  within  some  one 

of  the  exceptions  to  it,  and  that  until  they  did  so,  the  ob- 
jection on  general  grounds  was  unremoved,  is  ingenious, 

but  easily  shewn  to  be  unsound.  It  was  broadly  argued  be- 
low, on  the  abstract  principle,  that  parol  evidence  of  the  ex- 

istence or  contents  of  a  record  would  be  given  in  no  case : 

not  that  such  evidence  might  be  given  under  some  circum- 
stances, but  which  had  not  been  shewn  to  exist,  and  that 

parol  evidence  was  therefore  incompetent ;  but  the  argument 
proceeded  on  the  abstract  nature  of  the  rule,  which  was 

treated  as  if  it  were  subject  to  no  exception  whatever,  and  of 
course  every  thing  of  that  kind  was  put  out  of  view.  Now 
I  take  it  to  be  an  inflexible  rule,  and  one  of  the  utmost  prac- 

tical value,  both  in  pleading  and  evidence,  that  whatever  is 
not  denied,  or  made  special  ground  of  objection,  is  conceded. 
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Thus,  if  a  party,  being  called  on  for  that  purpose,  opens  the      1821. 

particular  view  with  which  he  offers  any  part  of  his  evidence,  - 
or  states  the  object  to  be  attained  by  it,  he  precludes  him-  WOLVEHTOJT 

self  from  insisting  on  its  operation  in  any  other  direction,  or  and  others 
for  any  other  object:   and  the  reason  is,  that  the  opposite    Common- 

'  ...  -.  •     wealth  for  the party   is    prevented   from   objecting   to    its  competency   in      useof 

any  view  different  from  the  one  proposed.  In  like  man-  HAHT&CO. 
ner,  a  party  may  be  called  on  to  state  the  particular  ground 
on  which  he  rests  an  objection  to  competency,  and  if 
it  fails  him,  it  is  not  error  to  receive  the  evidence,  although 

it  be  incompetent  on  other  grounds.  Where,  therefore,  there 

is  a  special  objection,  or,  what  is  the  same  in  effect,  a  gene- 
ral objection  resting  not  on  collateral  circumstances,  but  on 

the  supposed  existence  of  an  abstract  principle  admitting  of 

no  exception,  as  was  the  case  here,  every  ground  of  ex- 
ception which  is  not  particularly  occupied,  is  to  be  con- 

sidered as  abandoned.  For  instance  :  a  deposition  is  of- 
fered, and  it  is  resisted  exclusively  on  the  ground,  that  the 

witness  is  interested,  or  that  the  evidence  is  irrelevant ; 
would  it  not  be  palpably  unjust  in  a  Court  of  error  to  listen 
to  an  objection,  that  it  did  not  appear  there  had  been  proof 

of  notice,  or  that  the  deposition  had  in  all  respects  been  re- 
gularly taken  ?  If  the  defect  were  pointed  out  in  time,  it 

might  be  supplied  by  further  proof;  or  if  that  were  impos- 
sible, the  party  would  at  least  be  apprised  of  the  dan- 

ger to  ultimate  success,  which  is  necessarily  incurred  by 
pressing  the  admission  of  incompetent  testimony.  Here, 

if  instead  of  urging  the  abstract  operation  of  the  rule,  the  de- 
fendants had  objected,  that  the  case  did  not  fall  within  the 

particular  exception  to  it,  now  relied  on,  the  plaintiffs  might 
have  been  prepared  to  shew  that  the  execution  actually  came 
to  the  hands  of  the  Sheriff,  or  that  it  was  lost  or  destroyed  ; 

but,  as  to  that,  the  silence  of  their  antagonists  at  the  trial,  had 
a  direct  tendency  to  lead  them  into  a  surprise.  For  reasons 
like  these,  I  regret  a  practice,  too  frequent  in  the  Common 
Pleas,  of  stating  the  exception  generally,  without  specifying 

the  grounds  on  which  it  is  urged.  In  such  a  case,  as  we  can- 
not judicially  know  the  precise  point,  the  Court  was  called  on 

to  decide,  we  are  obliged  to  let  in  any  objection  that  can  be 
raised  on  the  face  of  the  record ;  and  hence,  I  have  frequently 

been  obliged  to  consent  to  reverse  on  points,  that,  I  had 
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1821.      every  reason  to  believe,  were  never  made  below.     No  Judge 

•    ought,  injustice  to  his  own  reputation  as  a  lawyer,  or  to  the 
\\OL\KHTOX  rights  of  suitors,  to  allow  any  bill  of  exceptions  which  does 

»nd  others    not  contain  the  very  point  decided,  and  nothing  else.     The 
Common-     Statute  13  £.  I.e.  31,  says:  "where  one  impleaded  before 

wealth  for  the  r  _,       ¥  ,,  -  •  »i_  MI 
nseof  anv  °»  the  Justices,  alleges  an  exception,  praying,  they  will 

HART  &  Co.  sjgn  j^  an(i  if  they  will  not,  if  he  that  alleges  theexct-ption 
writes  the  same,  and  requires  that  the  Justices  will  put  to 
their  seals,  they  shall  do  so  ;  and  if  one  will  not,  another 

shall."  Then  surely  the  party  taking  the  exception,  is  bound 
to  write  it  exactly  as  he  alleges  it.  But  where  the  precise  point 
is  actually  stated,  I  apprehend  we  are  bound  to  decide  it  on 
the  ground  taken  below.  In  the  argument  here,  the  plaintiffs 
in  error  are  therefore  to  be  confined  to  the  exception  exactly 
as  it  was  proposed  at  the  trial ;  and  as,  in  the  case  at  bar, 

the  objection  was  made  on  a  supposed  abstract  inadmissi- 
bility  of  the  evidence,  independent  of  collateral  considerations, 
I  am  of  opinion  that  the  proof  of  all  preliminary  facts,  which 

would  otherwise  have  been  indispensable,  ought  to  be  consi- 
dered as  having  been  waved. 

The  last  point  is  the  admissibility  of  evidence  to  shew  that 
Forbes  was  insolvent,  which  was  offered  to  shew  the  extent 

of  the  plaintiffs'  actual  loss  from  the  escape.  Such  evidence 
would  unquestionably  be  competent  in  an  action  for  an  es- 

cape on  mesne  process ;  but  imprisonment  of  the  body  on  a 
commitment  in  execution,  is,  in  contemplation  of  law,  full 

satisfaction  of  the  debt ;  and  a  right  of  which  the  Sheriff  can- 
not deprive  the  plaintiff  without  paving  for  it,  not  only  its 

actual,  but  its  legal  value.  This  right  is  the  creditor's  pro- 
perty, and  cannot  be  taken  from  him  at  a  less  price  than  the 

law  has  set  upon  it.  Such  in  this  respect  is  the  reasoning  of 
the  law,  which,  though  artificial  is  conclusive.  But,  although 
it  is  conceded,  that  if  the  Sheriff  alone  were  concerned,  the 
measure  of  damages  would  be  the  amount  of  the  debt  and 
costs,  it  is  said  the  same  rule  does  not  hold  in  regard  to  the 
sureties  who  are  more  favoured  by  the  law.  But  where  a 
surety  is  liable  at  all,  he  is  liable  to  the  same  extent  as  his 

principal ;  and  to  this,  I  at  present  recollect  no  exception. 
Where,  indeed,  he  is  discharged  at  law  by  his  own  death, 

the  obligation  being  joint,  and  you  come  to  charge  his  repre- 
sentatives in  equity  ;  or  where  he  is  discharged  in  equity  by 
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the  laches  or  acts  of  the  obligee,   although  liable  at  law,      1821. 
the  obligation  being  several;  a  chancellor  may  discriminate 
as  to  his  being  chargeable  at  all  :  but  where  he  is  liable  both 

in  equity  and  law,  neither  a  Chancellor  nor  a  court  of  law  and  otbei's 
can  discriminate  as  to  the  extent.  On  all  the  points,  there-  Common- 

fore,  I  am  of  opinion,  that  the  judgment  be  affirmed.  ^Us HAHT  fc  Co. 

TILGHMAN  C.  J.  —  Not  having  been  present  at  the  first  ar- 
gument of  this  cause,  my  opinion  will  be  confined  to  the  sin- 

gle point  which  has  been  just  now  argued,  and  comes  before 
us  on  a  bill  of  exceptions.  It  is  an  action  against  Stephen 
Wolverton,  late  Sheriff  of  Erie  county,  and  his  sureties  on 
his  official  bond,  founded  on  a  breach  of  duty,  in  suffering 
one  Edwin  Forbes  to  escape,  after  being  committed  on  an 

execution  issued  by  a  justice  of  the  peace  on  a  judgment  ren- 
dered by  the  said  justice.  On  the  trial  of  the  cause  in  the 

Court  of  Common  Pleas,  the  plaintiff  offered  to  prove  the 
existence  of  the  execution,  by  the  oath  of  George  Kelly, 
having  first  given  notice  to  the  defendants  to  produce  it.  The 
counsel  objected  to  the  evidence  on  the  ground  that  a  record 
could  not  be  proved  by  parol  evidence.  These  are  the  words 
of  the  bill  of  exceptions.  The  Court  overruled  the  objection, 
and  admitted  the  evidence,  to  which  an  exception  was  taken 

on  the  part  of  the  defendants.  I  understand  from  this  re- 
cord, that  the  only  ground  on  which  the  evidence  was  ob- 
jected to,  was,  that  a  record  could  not  be  proved  by  parol 

evidence.  But  the  plaintiff  in  error  now  contend,  that  the 
evidence  was  inadmissible,  for  want  of  previous  proof  that 
the  writ  had  come  to  the  Sheriff's  hands.  I  do  not  think. 
that  objection  now  open.  It  should  have  been  made  below, 

or  the  plaintiff  may  be  taken  he  e  by  surprise.  When  the  ' 
defendants  specified  the  cause  •  their  objection  to  the  evi- 

dence, they  waved  all  other  causes.  Had  this  objection 
been  made  then,  the  plaintiff  might  have  proved  that  the  writ 

had  come  to  the  Sheriff's  hands.  It  is  not  like  the  case  put 
by  the  defendants  counsel,  of  a  good  exception  supported  by 
a  bad  argument.  There,  to  be  sure,  if  the  exception  be 
good,  it  must  prevail  ;  because,  where  a  case  admits  of  many 
arguments,  the  offering  of  a  bad  one  at  first,  is  no  objection 
to  a  better  afterwards.  The  question  is,  whether  the  princi- 

ple be  just  ;  and  not  whether  it  was  supported  by  good  or 
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1821.  bad  argument.  But  the  present  is  a  case,  in  which  the  de« 

•  fendants  might  have  founded  their  objection,  either  on  one 
WOLVERTO*  general  legal  principle,  or  on  several  independent  matters  of 
and  others  fact^  antj  tnev  had  their  option  to  rely  on  the  whole,  or  any 
Common-  one  of  them,  provided  the  plaintiff  was  informed  of  the  mat- 

"ui/oT thC  ter  which  he  had  to  answer.  The  defendants  might  have  ob- 
HABT&CO.  jected  to  this  parol  evidence,  either  on  the  general  principle 

that  no  parol  evidence  is  admissible  to  prove  a  record,  or 

that  it  was  not  admissible  unless  the  plaintiff  proved  two  pre- 
vious facts,  viz.  that  the  execution  had  come  to  the  sheriff's 

hands,  and  that  the  plaintiff  had  given  him  notice  to  produce 
it ;  or  they  might  have  objected  for  any  one  of  these  reasons. 
But  if  their  objection  was  confined  to  one  reason,  below, 

they  should  not  be  permitted  to  resort  to  any  other  here  ;  be- 
cause by  so  doing  they  would  take  the  plaintiff  by  surprise. 

When  the  plaintiff  after  proving  notice  to  the  Sheriff  to  pro- 
duce the  execution,  offered  his  parol  evidence,  if  the  defen- 
dants had  barely  objected  to  the  evidence  without  assigning 

am  cause,  they  would  have  reserved  to  themselves  every 
cause  which  could  make  the  evidence  inadmissible.  But  hav- 

ing assigned  the  cause  on  which  they  relied,  viz.  that  no 
parol  evidence  was  admissible  to  prove  a  record,  the  plaintiff 
was  induced  to  meet  them  on  that  ground,  without  proving 

that  the  execution  had  come  to  the  Sheriff's  hands,  which  I 
presume  he  could  have  done,  and  must  have  afterwards  done 
to  the  jury,  otherwise  he  could  not  have  obtained  a  verdict. 
In  the  case  of  Baring  v.  Shippen,  2  Binn.  154,  the  defendant 

offered  in  evidence  a  deposition,  to  which  the  plaintiff"  object- 
ed, because  the  witness  was  incompetent.  The  evidence  was 

admitted  and  an  exception  taken  by  the  plaintiff,  who  after- 
wards endeavoured  to  shew  that  the  deposition  was  not  legal 

evidence,  because  part  of  its  contents  was  not  evidence,  and 

he  had  excepted  to  ail  and  every  part  of  it.  But  this  Court  de- 
cided, that  inasmuch  as  he  had  founded  his  exception  on  the 

incompetency  of  the  witness,  he  should  not  be  heard  on  any 
other  point.  It  really  does  appear  to  me,  that  the  defendants 
gave  the  plaintiff  reason  to  suppose  that  they  relied  solely  on 
the  general  principle  of  parol  evidence  being  inadmissible  to 

prove  a  record,  without  taking  into  consideration  the  omis- 

sion of  proving  that  the  writ  had  come  to  the  Sheriff's  hands, 
and  therefore  they  should  now  be  confined  to  that  objection. 
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On  that  state  of  the  tase,  the  evidence  was  clearly  admissi-      1821. 

ble,  because  the  execution  was  not  a  thing  which  remained    Plttsl}wg- 

always  of  record,  and  was  therefore  always  capable  of  being  \\-0l.vEHTotr 
proved  by  inspection  ;  but  a  detached   paper,  which   in  the    and  others 
usual  course  of  business,  would  be  delivered  to  the  Sheriff  and    Common- 

consequently  out  of  the  power  of  the  plaintiff.     My  opinion  we8^^** 
therefore  is,  that  there  was  no  error  in  admitting  the  evi-  HART  &  c°- 
dence. 

DUNCAN  J. — The  fact  in  issue  was,  whether  Edwin  Forbes 
had  been  committed  to  the  custody  of  the  Sheriff,  on  the  execu- 

tion of  Hart  &?  Co.,  and  had  escaped  from  such  custody.  To 
prove  the  execution,  the  plaintiff  below  having  proved  a  no- 

tice to  the  Sheriff  to  produce  the  execution  x>n  the  trial,  of- 
fered a  witness  to  prove  its  existence  and  contents.  This 

was  objected  to  on  the  ground,  that  parol  evidence  could  not 
be  admitted  of  a  record. 

This  is  the  precise  statement.  It  is  ati  insulated  ex- 
ception ;  one  point,  to  be  judged  of  by  itself,  on  which  the 

opinion  of  the  Court  is  required  on  facts  distinctly  stated. 
The  state  of  the  facts  when  the  bill  was  taken,  is  that  alone 

which  is  to  be  considered.  It  cannot  be  changed  by  any  sub- 
sequent evidence,  nor  supplied  by  any  opinion  of  the  Court 

delivered  to  the  jury  ;  nor  can  a  Court  of  revision  make  any 
presumption,  nor  infer  any  matter  not  stated.  The  plaintiffs 
offered  the  parol  evidence  with  the  proof  of  notice.  To  this 
evidence  thus  offered  in  connection,  the  defendants  objected, 
on  the  ground  that  parol  evidence  of  the  execution  could 
not  be  received.  The  defendants  were  not  called  on  to  admit 

any  thing ;  they  did  not  admit  that  the  Sheriff  ever  had  the 
execution  ;  they  put  that  very  fact  in  issue  by  their  plea.  If 
the  Court  could  draw  any  inference,  there  is  not  in  the  bill  the 

minutest  circumstance  from  which  it  could  be  judicially  in- 
ferred. It  is  quite  wide  of  the  mark  to  contend,  that  because 

the  plaintiffs  could  not  possibly  have  recovered,  without  proof 
of  the  delivery  of  the  execution  to  the  Sheriff,  after  a  ver- 

dict, it  will  be  taken  that  such  admission  was  made  or  evidence 

given.  We  cannot  look  out  of  the  bill  itself.  We  have  no 
concern  in  this  inquiry,  with  any  other  part  of  the  proceed- 

ings. The  bill  stands  or  falls  by  its  own  merits. 
It  was  not  proved  that  the  paper  was  lost.     It  was  neither 
VOL.  VII.— O  o 
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1821.  admitted  nor  proved,  that  it  ever  came  to  the  hands  of  the 
Sheriff.  What  is  it  then,  more  or  less,  than  this.  That  the 

Court  received  parol  evidence  of  the  execution,  without 

•nd  others  proof  of  its  loss.  And  why  did  they  receive  it  ?  Because 
Common-  notice  was  given  to  the  party  to  produce  it,  without  proof 

"ust-'olt  'he  that  he  ever  had  it,  and  which  in  his  plea,  he  denied  that  he 
ever  had.  The  fact  that  he  ever  had  it,  was  gratuitously  as- 

sumed by  the  Court.  The  plaintiffs  in  error  have  an  un- 
doubted right  to  stand  on  their  objection,  which  embraced 

every  thing  respecting  the  admission  of  parol  evidence.  I 
am  at  a  loss  for  possible  expression,  or  imaginable  form,  in 
which.it  could  be  put  more  strongly. 

The  same  objection  lies  to  the  admission  of  parol  evidence 
of  any  species  of  writing,  whether  record  or  not.  It  may 
be  proved  if  the  writing  is  lost  or  traced  to  the  hands  of  the 
adversary.  Suppose  it  a  bond,  and  the  party  objecting  says, 
I  object,  because  parol  evidence  cannot  be  given  of  a  bond. 
Does  that  admit  that  he  has  the  bond  —  does  that  dispense 
with  the  proof,  or  any  part  of  the  proof  admissible,  to  let  in 
the  secondary  evidence.  If  the  allegation  is,  that  the  instru- 

ment is  lost,  would  the  loss  be  admitted  because  the  party 

objects,  that  no  parol  evidence  can  be  received  of  the  instru- 
ment ? 

The  objection  was  to  the  medium  of  proof.  Parol  evi- 
dence cannot  be  admitted  of  this  thing.  As  a  general  rule 

of  evidence,  this  cannot  be  questioned.  If  it  was  admissible, 
it  must  be  because  the  case  fell  within  some  of  the  exceptions 

•—its  loss,  or  that  it  was  in  the  hands  of  the  opponent.  He 
who  alleges  that  his  case  is  excepted  out  of  the  general  rule, 
must  make  it  out,  that  it  falls  within  some  of  the  exceptions 
of  the  cardinal  rule  of  evidence,  a  departure  from  which, 
can  only  be  justified  by  necessity.  He  must  shew  why  he 
does  not  produce  the  best  evidence,  the  instrument,  and  this 
can  only  be  by  proof  of  its  loss,  or  that  it  is  in  the  hands  of 
his  adversary,  and  notice  given  him  to  produce  it.  The 
plaintiffs  in  error,  did  not  make  one  objection  to  the  evidence 
below,  and  a  different  one  here  ;  that  could  not  be  endured. 

But  they  object  here,  as  they  did  in  the  Common  Pleas,  that 
parol  evidence  ought  not  to  be  received  of  the  execution.  It 
has  been  compared  to  an  objection  to  a  deposition,  but  ii  is 
by  this  analogy.  Objection  is  made  to  a  deposition,  on  the 
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ground  of  its  incompetency  or  irrelevancy.     Where  it  is  re-  1821. 

versed  on  writ  of  error,  a  different  objection  cannot  be  taken,  PMsliurg. 
that  it   did  not  appear  that  notice  had  been  given.     But  if 

one  objects  to  the  whole  body  of"  the  deposition,  because  it    and  others 
is  incompetent,  and  the  whole  is  received,  if  he  can  lay  his    Common- 

finger  on  the  smallest  part  of  it,  that  was  not  legal  evidence,  weal^ef°pthe 
the  judgment  would  be  reversed.     It  is  true,  if  he  confines  HART  &  Co. 

his  objection  to  a  particular  part,  he  cannot  object  to  other 

parts,  because  if  he  had  made  it,  the  party  might  have  waved 

it.     But  here  the  plaintiffs   in  error,  resisted  all  parol  evi- 
dence of  the  execution. 

It  is  said,  that  in  trover  and  conversion,  for  an  instrument 

in  writing,  set  out  in  the  declaration,  the  defendant  need  not 

be  notified  to  produce  it  on  the  trial.  The  reason  of  that  is 

plain.  The  action  is  brought  for  the  very  instrument.  The 

gist  is  the  conversion  of  it.  The  complaint  is,  that  it  came 

to  his  hands,  and  he  converted  it.  That  is  the  very  gravamen. 
But  this  action  is  not  brought  for  the  execution,  or  to  recover 

its  value.  The  gravamen  is  distinct ;  it  may  grow'  out  of  it, 
but  is  not  for  the  recovery  of  the  thing  itself.  In  debt  on  a 

bond,  plea  non  estfactum,  to  be  sure  the  declaration  gives  the 

party  notice  of  the  bond,  but  it  will  not  be  pretended,  that  the 

plaintiff  could  be  permitted  to  give  evidence  of  its  contents, 

on  the  allegation  that  it  was  in  the  defendants  hands,  without 

giving  him  notice  to  produce  it.  In  trover  for  a  promissory 

note  alleged  to  be  converted  by  defendant,  you  need  not  give 

him  notice  to  produce  it  on  the  trial ;  but  in  assumpsit  for 

the  money  due  on  a  note,  if  you  go  into  parol  proof  of  its  exis- 

tence, and  allege  it  to  have  come  to  the  defendant's  hands,  you 
must  give  him  notice  to  produce  it.  The  difference  is,  where 

the  action  is  for  the  very  writing,  notice  to  produce  it  is  not 

required,  and  where  it  is  not  for  the  recovery  of  the  writing, 

or  damages  for  its  conversion,  but  to  recover  for  some  thing 

arising  on  or  growing  out  of  the  writing,  there  notice  must 

be  given,  if  it  is  alleged  that  it  came  to  his  hands. 

I  have  considered  this  case  with  a  mind  strongly  disposed 

to  concur  with  the  Court  in  getting  over  this  objection,  but 

my  judgment  cannot  be  governed  by  my  inclinations,  and  I 

feel  no  regret  that  a  majority  of  the  Court  think  different- 

ly from  me,  because  it  is  likely  that  in  this  particular  in- 
stance, the  ends  of  substantial  justice  may  be  subserved. 
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1821.  But  it  is  the  precedent  I  deprecate.     Relaxation  will  follow 

'  on  relaxation,  until  all  the  benefits  of  bills  of  exceptions 
\\OI.VKUTOS  will  be  destroyed,  and  instead  of  the  Court  having  a  certain 

and  cither.  guide  jn  the  bill  itself,  the  facts  distinctly  stated,  they  will 
be  called  on  to  infer,  and  presume,  and  conjecture,  that 

wealth  of  tin-  .  .  ,      f        j  •       i      i  -11  i     •       j    •  • use  0,       something  not  to  be  found  in  the  bill,  was  admitted^  in  oraer 

MART  &  Co.  to  suppOrt  the  judgment.  It  would  be  better  at  once  to  open 
the  bill,  and  let  all  omission  be  supplied,  by  receiving  evi- 

dence of  what  took  place  on  the  trial. 
I  agree  that  the  plaintiffs  in  error  have  failed  in  all  the 

other  exceptions  made  by  them,  but  this  I  think  they  have 
fully  supported. 

The  sad  lesson  experience  has  taught  us,  of  the  incon- 
veniences resulting  from  the  Act  requiring  Courts  to  file 

their  opinions  in  writing,  I  desire  to  profit  by.  Take  from 
the  bill  of  exceptions  its  characteristic  precision,  and  you 

strip  it  of  all  its  excellence,  —  of  its  acknowledged  superiority, 
both  in  point  of  convenience  in  practice,  and  certainly  in  the 
administration  of  justice  over  opinions  filed. 

Judgment  affirmed. 

MARKER  againt  ELLIOT. 

teptember.  IN  ERROR. 
i 

If  an  award          THIS  was  a  writ  of  error  to  the  Court  of  Common of  referees  in 

the  Court  be-  Pleas  of  Allegheny  county,  in  an  action  of  debt  brought  there 

fcJMhb00  ty'  West  Elliot>  the  Plaint'ff  below,  against  Ezekiel  Barker. Court  will  not 

roV?nqi°reer"     The  case  was  argued  in  this  Court  b7  Forward^  for  the 
into  excen-     plaintiff  in  error,  and  Hopkins,  contra. tions  mane  to 

the  procced- 
ingofthere-       PER  CURIAM.  —  This  was  an  action  of  debt  brought  by 

West   EM™*,   the   plaintiff  below,    against  Ezekiel  Barker, 
fact  or  matters  which  was  submitted  to  referees  under  the  Act  of  1705.     A of  law  before 
them,  and  if 

the  evidence,  and  documents  on  these  points  are  blended  by  the  Court  below  with  the  record  re- 
turned, this  Court  will  pay  no  regard  to  them. 
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report  was  made  in  favour  of  the  plaintiff,  to  which  excep- 
tions were  taken  by  the  defendant,  but  overruled  by  the 

Court  below,  who  approved  of  the  award  and  entered  judg- 
ment on  it.  The  award  is  good  on  its  face,  but  the  defen- 
dant assigns  errors,  not  in  the  award,  but  in  the  proceedings 

of  the  referees,  and  their  opinion  on  a  variety  of  matters, 

principally  of  fact,  while  they  were  engaged  in  those  delibe- 
rations which  led  to  the  result  contained  in  the  award.  The 

Court  of  Common  Pleas  (the  PRESIDENT  declining  to  sit  in  the 
cause,  because  he  had  been  counsel  for  one  of  the  parties,) 
examined  a  variety  of  papers,  and  witnesses,  and  went  fully 
into  the  merits  of  the  case,  and  ordered  their  prothonotary 

to  file  those  papers  together  with  notes  of  the  evidence,  in 
order  that  this  Court,  might  know  the  grounds  on  which 

they  founded  their  opinion.  This  is  a  novel  proceeding, 
never  before  heard  of,  though  the  Act  of  1705,  has  now  been 

upwards  of  a  century  in  operation  ;  and  its  tendency  is  to  de- 
prive the  plaintiff  of  the  fruits  of  the  award,  until  it  has  been 

controverted  on  its  merits  in  the  Court  of  the  last  resort. 

These  papers,  and  this  evidence,  ought  not  to  have  been  blen- 
ded with  the  record,  and  although  they  have  been  sent  up  to  us, 

we  can  pay  no  regard  to  them.  The  exceptions  to  the  award, 
were  an  appeal  to  the  discretion  of  the  Court  of  Common 
Pleas,  just  like  a  motion  for  a  new  trial ;  and  that  Court  was 
not  bound  by  the  strict  rules  of  law,  in  deciding  on  them. 
It  was  said  by  the  Court,  in  the  case  of  Hollingsworth  v.  Lei- 

per,  1  Dall,  161, «'  that  great  latitude  has  always  been  allowed, 
as  Jo  the  evidence  which  the  referees  may  hear;  the  parties 
unassisted  by  counsel,  are  allowed  to  tell  their  own  stories, 
their  witnesses  are  heard  without  oath,  unless  required,  and 
books  and  papers  are  examined,  which  are  not  strictly  legal 

evidence. '*  The  Court,  in  their  discretion,  will  set  aside  the 
award,  if  the  referees  have  formed  their  decision  upon  grounds 
not  agreeable  to  law,  or  even  where  they  have  been  clearly 
mistaken  in  matters  of  fact.  But  these  matters  are  not  to  be 
re-examined  in  a  Court  of  error.  The  case  before  us  is  a 

sample  of  what  might  be  expected,  if  this  writ  of  error  were 
sustained.  Fourteen  exceptions  were  taken  to  the  award, 

depending  almost  altogether  on  fact.  So  that  this  Court  is 
called  upon  to  judge  of  matters  of  fact,  and  of  matters  of  law, 

in  which  the  Court  below  had  a  right  to  exercise  their  discre- 

1821. 
Pittsburg. 

lUHKJEll 
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ELIIOT. 
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1821. 
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MARKER 
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ELLIOT. 

tion.  We  have  several  times  determined,  that  the  granting 
or  refusing  of  a  new  trial,  cannot  be  assigned  for  error;  and 
the  Supreme  Court  of  the  United  States  has  made  the  same 

decision.  The  case  before  us  depends  on  the  same  principle; 
and  the  Court  has  no  hesitation  in  declaring  its  opinion,  that  it 
ought  not  to  enter  into  the  consideration  of  the  errors  as- 

signed. The  judgment  is  therefore  to  be  affirmed. 

Judgment  affirmed. 

SEMPLE  against  BURD  for  the  use  of  WILKINS  and 
another. 

September. 

A  mortgage 
not  duly  re- 

corded is  not 
a  lien  on  (he 

land  ngainst 
a  subsequent 
judgment  cre- 
ditor. 

A  vendor 

•who  has  given 
a  conveyance 
and  delivered 

possession  has 
not  a  lien  for 
the  purchase 
money  due  OB 
a  bond, against 
a  subsequent 
judgment  cre- 
ditor. 

IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Allegheny 
county. 

Debt  on  bond,  brought  by  James  Burd,  for  the  use  of 

John  Wilkins,  and  James  Ross,  against  James  Semple.  The 
facts,  as  they  appeared  from  the  opinion  of  the  Court  below, 
which  was  filed  of  record,  were  these.  The  bond,  on  which 

the  action  was  brought,  was  given  in  part  payment  of  a  tract 
of  land  sold  by  Burd  to  Semple ;  a  conveyance  of  the  land 
was  made  and  possession  delivered.  A  mortgage  was  given 
to  Burd,  to  secure  the  unsatisfied  purchase  money,  which  he 

neglected  to  put  on  record  within  six  months.  A  judgment 

was  afterwards  obtained  by  Dunning-  M'-Nair  against  James 
Semple,  the  land  sold  by  the  Sheriff  to  Wilkins  and  Ross  for 
its  full  value,  which  did  not  discharge  the  judgment.  Burd 
moved  the  Court  to  have  the  proceeds  of  the  sale  applied  to 

his  mortgage  which  was  refused,  and  they  were  applied  to- 
wards the  discharge  of  the  judgment.  After  this  a  new 

agreement  was  made  between  Semple  and  M*Nair,  by  which 
Semple  was  released  from  the  balance  still  remaining  due  on 

M^Nair^s  judgment,  which  was  upwards  of  80OO  dollars,  and 
received  back  a  part  of  his  land,  on  very  favourable  terms. 

All  this  was  done  by  the  agency  of  Wilkins  and  Ross,  who, 
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to  protect  themselves,  purchased  the  whole  interest  of  James  1821. 

Burd,  and  on  the  10th  September  ;  1810,  paid  the  full  amount  fittsintr£- 
of  his  debt  and  interest. 

Bonn 
On  the  trial  the  following  points  were  made  by  the  defen-  for  the  use  of 

dant  below,  the  plaintiff  in  error.  anlanother. 

1st,  That  an  unrecorded  mortgage  is  a  lien,  as  to  judg- 
ment creditors,  upon  the  mortgaged  property,  and  that  the 

Act  of  Assembly  relative  to  recording  mortgages  applies  only 

to  purchasers. 
2d,  That  this  rule  of  law  is  not  changed  by  the  mode  of 

proceeding,  whether  the  suit  be  by  ejectment,  or  scire  Jacias 

on  the  mortgage,  or  by  suit  on  the  bond.  The  Court  must 

equally,  in  each  kind  of  suit,  protect  the  defendant. 

3d,  That  when  a  purchaser  bids  at  Sheriff's  sales,  he  bids 
for  the  property  beyond  all  incumbrances,  and  must  take  it 

subject  to  them. 
4th,  That  the  plaintiffs  are  not  entitled  to  consolidate  on  the 

10th  September,  1810,  when  they  paid  the  money  to  James 
Burd,  although  the  debt  was  then  assigned  and  the  money 

paid,  but  can  only  recover  interest  computed  on  the  original 
sum  in  the  condition  of  the  bond. 

5th,  The  bond  being  for  the  purchase  money  of  the  land 

sold  to  Semple,  remained  a  lien  on  the  land  sold,  although  a 

deed  had  been  executed  therefor  by  the  vendor,  and  deliver- 

ed to  the  purchaser,  together  with  possession  at  the  date  of 
the  bonds. 

The  PRESIDENT  charged  the  jury  upon  the  2d,  3d,  4th,  5th 

points,  as  follows  reserving  the  first  point  for  further  con- 
sideration. 

The  position  laid  down  in  the  2d  point  is  correct,  that  the 

mode  of  proceeding  whether  by  ejectment,  scire  Jacias  on 

the  mortgage,  or  by  debt  on  the  bond,  would  not  prevent  the 

Court  from  interposing  to  do  complete  justice  to  the  defen- 
dant. As  to  the  third  point,  it  is  of  no  consequence  to  the 

purchaser,  whether  there  are  or  are  not  elder  judgments,  con- 
stituting liens  on  the  property  ;  it  is  the  duty  of  the  Sheriff  to 

apply  the  monies  according  to  the  rights  of  the  parties  hav- 
ing liens  ;  with  this  the  purchaser  hath  no  concern. 
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1821.  Upon  the  fourth   point,  it  is  conceived  that  the  law   is 

•    clearly  with  the  defendant.     It  is  not  for  us  to  say  what  in 
SIMPLE      conscience  ought  to  be  done  by  the  defendant  in  respect   to 

B*-RJ       those  who  advanced  their  money  for  his  protection,  if  tht  law 
i,.r  ih<  use  of  be  in  his  favour.     The  interest  can  only  be  calculated  in  the 

™anner  warranted  by  the  bond.     Upon   the  fifth   point,   we 
have  no  hesitation  in  declaring  that  the  law  is  in  favour  of 
the  plaintiff.     According  to  the  facts  stated  in  that  position 
there  was  no  lien  upon  the  land. 

The  jury  found  a  verdict  for  the  plaintiff. 

To  the  opinion  of  the  Court  upon  the  fourth  point,  the  plain- 
tiff explicitly  assented  at  the  bar,  and  the  decision  on  the 

second  point  was  also  acquiesed  in. 

The  PRESIDENT  afterwards  delivered  the  following  opinion 
on  the  first  point. 

At  the  trial  of  this  cause  it  was  contended  on  the  part  of 
the  defendant,  that  an  unrecorded  mortgage  is  a  lien  as  to 

judgment  creditors,  upon  the  property  mortgaged,  and 
that  the  Act  of  Assembly  applies  only  to  purchasers,  and 
this  point  was  reserved  for  the  further  consideration  of  the 
Court.  It  was  agreed,  that  the  opinion  of  the  PRESIDENT  of 

the  Court  should  be  filed,  and  that  judgment  might  be  render- 
ed in  case  such  opinion  should  be  in  favour  of  the  plaintiff, 

so  as  to  admit  of  the  prosecution  of  a  writ  of  error  returnable 
at  the  next  session  of  the  Supreme  Court. 

Upon  consideration  I  am  clearly  of  opinion  that  an  unre- 
corded mortgage  is  not  a  lien  as  to  judgment  creditors.  And 

therefore  that  judgment  be  entered  on  the  verdict. 

The  opinion  of  the  Court  was  delivered  by 
DUNCAN  J. — The  facts  as  they  appear  from  the  opinion 

filed,  are  briefly  these.  '1  he  bond  on  which  the  action  was 
brought,  was  given  in  part  payment  of  a  tract  of  land,  sold 
by  Burd  to  Semple,  a  conveyance  of  the  land  made,  and  pos- 

session delivered.  A  mortgage  was  given  to  Burd^  to  secure 
the  unsatisfied  purchase  money,  which  he  neglected  to  put 
on  record  within  six  months.  A  judgment  was  afterwards 

obtained  by  Dunning  M'-Nair  against  James  Semple.  The  land 
was  sold  by  the  Sheriff  to  Ross  and  Wilkins,  for  its  full  value, 
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which  did  not  discharge  the  judgment.     Burd  moved  the      1821. 

Court  to  have  the  proceeds  of  the  sale  applied  to  his  mort-    Pltt*bur5- 
gage,  which   was  refused,  and    they  were  applied    towards 

the  discharge  of  the  judgment.     After  this,  a  new  agree- 
ment  was  made  between  Semple  and  M*Nair,  by  which  Sem-  for  the  use  of 
pie  was   released  from   the  balance  still   remaining   due  on  and  another. 

judgment,  upwards  of  eight  thousand  dollars,  and 
received  back  a  part  of  the  land  on  very  favourable  terms. 
All  this  was  done  by  the  agency  of  Ross  and  Wilkins,  who 
to  protect  themselves,  purchased  the  whole  interest  of  James 
Burd,  and  on  the  10th  September,  181O,  paid  him  the  full 
amount  of  his  debt,  and  interest.  On  the  trial,  the  following 

points  were  made  by  the  defendant  below,  the  plaintiff  in 
error,  (his  honour  read  them  from  the  paper  book,)  on  which 
the  Court  gave  their  opinion.  It  is  to  be  understood,  that 
though  the  first  point  was  reserved,  and  no  opinion  given  on 
it  until  after  the  verdict,  yet  by  the  agreement  of  the  parties, 
it  is  evident,  that  it  was  to  be  considered  as  if  given  in  charge 
to  the  jury,  so  that  either  party  might  bring  a  writ  of  error.  , 

This  point  deserves  and  has  received  great  consideration  ; 
for  though  there  are  many  cases  in  which  iticidental  opinions 
have  been  given,  yet  there  has  been  no  direct  judgment. 
At  a  late  session  of  this  Court,  the  question  was  very  fully 
discussed,  and  an  opinion  expressed  coinciding  with  that 

given  in  this  case,  '«  that  an  unrecorded  mortgage  was  not 
a  lien  opposed  to  a  subsequent  judgment,"  yet  it  was  not 
the  direct  matter  in  judgment.  Kaujfelt  v.  Bower,  ante,  64. 

A  judgment  in  this  State,  in  its  operation,  differs  in  many, 
and  very  important  respects,  from  judgments  in  England. 
Lands  here  are  considered  chattels  and  assets  for  payment 
of  debts,  and  may  be  sold  on  execution.  A  judgment  here, 
does  not  bind  after  purchased  lands  j  there,  it  does.  Here, 
by  a  sale  on  a  judgment,  the  right  of  dower  is  extinguished  ; 
there,  the  right  of  dower  is  not  impaired  either  by  judgment 

or  mortgage.  Here,  it  is  a  lien  on  every  kind  of  equitable  • 
interest  in  land  the  debtor  held  at  the  time  of  judgment  ; 

there,  it  only  binds  the  legal  estate.  In  treating  of  the  ef- 
fects of  a  judgment,  we  cannot  apply  to  them  the  principles  of 

the  common  law.  The  state  and  condition  of  the  country, 
the  difference  of  circumstances  between  a  young  country  and 
an  old  settled  country,  will  always  introduce  new  doctrines, 

VOL.  VII.—  P  p 
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1821.      adapted  to  the  state  of  society  and   property;  and  although 

.    the  common  law  generally  is  binding,  yet  many  of  its  doc- 
trines,  particularly  the  feudal   doctrines  of  investiture  and 
alienation,  have  been  departed  from  in  our  modes  of  acquir- lU'RI. 

lor  the  use  of  ing  and  transferring  lands. 

and  another  Any  difference  of  opinion  that  may  have  existed,  has 
arisen  from  not  discriminating  the  consequences  of  not  re- 

cording a  mortgage,  and  an  absolute  conveyance.  In  the 

case  of  a  mortgage,  no  estate  passes,  unless  the  deed  is  re- 
corded within  six  months  ;  and  however  the  instrument  may 

operate  on  the  mortgagor,  yet,  as  to  third  persons,  as  the  law 
condemns  it,  and  declares  it  a  nullity,  it  cannot  be  susceptible 

of  any  effect.  But  very  different  is  it  where  the  conveyance 

is  absolute  ;  there  the  law  does  not  declare  it  null,  the  es- 

tate passes  ;  it  is  declared  void  only  against  subsequent  pur- 

chasers, or  morgagees,  for  valuable  consideration.  A  judg- 
ment for  the  term  of  five  years,  equally  binds  the  lands  of 

a  debtor,  as  a  mortgage  does  ;  comes  in  on  a  sale  by  the 

Sheriff,  equally  with  a  recorded  mortgage  ;  they  are  paid  ac- 
cording to  their  priority,  without  regard  to  their  quality. 

In  England,  a  man  is  supposed  to  lend  money  not  on  the 

view  of  the  cognisor's  real  estate  ;  the  judgment  is  there 
not  a  specific  lien  on  the  land  ;  the  creditor  is  supposed  not 
to  go  on  the  security  of  the  land,  but  trusts  to  the  general 
credit  of  the  debtor,  and  his  estate.  1  P.  Wms.  278,  2d  492. 
2  Fes.  622.  But  in  Pennsylvania,  a  creditor  relies  on  the 
real  estate  always  as  a  fund,  and  where  he  takes  a  judgment 
bond,  with  a  stay  of  execution,  as  the  sole  fund,  in  which  he 

confides.  Colhoun  v.  Snider,  6  Binn.  145.  And  even  in  Eng- 
land, where  one  advances  money  on  the  credit  of  a  judg- 

ment, he  stands  in  a  different  situation  from  a  general  judg- 

ment creditor  ;  for  in  equity  he  is  considered  quasi  a  pur- 
chaser, or  mortgagee.  Prec.  in  Chan.  478.  The  judgment 

gives  the  creditor  a  general  lien  ;  the  mortgage,  a  specific 
one.  This  is  the  onjy  difference  ;  for  a  mortgage  is  but  a 

security  for  the  debt  specific  and  limited  ;  the  judgment  un- 
limited ;  the  securities  are  equal  there  is  no  priority. 

There  is  a  recognition  of  the  principle,  that  an  unrecorded 

mortgage  is  no  lien  against  a  subsequent  judgment,  a  legis- 
lative construction  that  it  does  not  exist,  that  it  shall  not 

operate,  in  the  Act  of  £3d  September,  1783.  That  Act  pro- 
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vides,  that  all   mortgages  executed    between   the    1st  June,      1821. 

1776,  and   18th  June,   1778,  which  have  been   recorded,  or    Piti 
which  shall  be  recorded,  within  six  months  after  the  passage 

of  the  Act,  shall  be  as  good  and  effectual  in  law,  as  if  they 
had   been   recorded   within  the   limited  time,  but  with  this  for  th«  use  of 

,  WlLKINS exception;  "  that  they  shall  not   operate  against  any  subse-  ami  another, 

quent  judgment    or  lien    whatever."     Now    if  unrecorded 
mortgages  prevailed  against  subsequent  judgments,  the  pro- 

vision was    nugatory,  and  the  exception  retrospective,  im- 
pairing the  lien,  which  the  unrecorded  mortgage  held  against 

a  subsequent  judgment.    And  by  the  late  Act  of  28th  March, 
1820,   the   sense   of  the   Legislature   is   further   evidenced. 
The  Act  declares,  that  no  rgortgage  or  defeasible  deed,  in 
nature  of  a  mortgage,  shall  be  a  lien  until  such  mortgage  or 
defeasible  deed  is  recorded,  or  left  at  the  office  for  record, 

except  only  in  the  case  of  a  mortgage  for  the  purchase  mo- 
ney of  the  land  mortgaged,  whose  lien  is  not  to  be  affected 

by  tht-  Act,  if  the  same  is  recorded  within  sixty  days  after  exe- 
cution.    If  recorded  within  the  time  limited  it  has  relation  to 

the  execution ;  if  not,  then  w.ith  all  other  mortgages,  it  has 
only  relation  to  the  day  of  entry.     The  prevailing  object  of 
the  Legislature,  has  uniformly  been,  to  support  the  security 
of  a  judgment  creditor,  by  confirming  his  lien,  except  when 
it  interferes  with  the  circulation  of  property  by  embarrassing 
a  fair  purchaser.     So  far  as  the  question  has  been   mooted, 
judicial  opinion  has  always  been  in   conformity  to  the  same 
principle.     The  case  of  Levinz  v.   Will,   1    Dall.  430,  and 
Parker  and  another  v.  Wood,  437,  are  strong  evidences  of 

judicial  understanding.     For  in  the   first,  though  the  deci- 
sion was,  that  an  unrecorded  mortgage  was  good  against  the 

mortgagor,  the  Court  thought  that  if  it  was  not  good  as  a 
mortgage,  yet   it  was  binding  on   the  mortgagor,  as  another 
species  of  conveyance,  a  covenant  to  stand  seised  to  uses. 

But  the  true   reason,  without  resorting  to  any  other  con- 
struction of  the   instrument   was,  that    it  injured  no   one ; 

affected  not  the   rights   of  any  other  third  person,  and  was 
binding  on  the  man  who  rxecuted  it,  as  a  mortgage.     And 
in  the  latter,  it  was  admitted    by  all  the  counsel   and   the 
Court,  that  a  subsequent  judgment  in  a  common  case,  would 

prevail  against  an  unrecorded  mortgage,  and  the  ground  ta- 
ken, (and  it  was  impregnable  ground.)  to  uphold  the  mort- 
gage was,  that  the  mortgagee  having  caused  it  to  be  ente- 
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1821.      red  on  the  record   book,  though  the  office  of  recorder  was 
vacated  by  the  declaration  of   independence,  was  doing  all 

SKMPLK      the  party  could  do,  during  the  interregnum   to  give  notice  ; 
it  nevrr  was  imagined  by  the  counsel,  it  never  entered  in  the 

forth. -im-of  mind  of  the  Court,  that  the  lien  was  preserved,  for  then  no 
Wiutnn     debate  would  have  arisen  in  them:  the  Court  would  at  once and  knottier. 

have  decided  on  that  ground;  but  all  admitted  the  lien  was 
gone,  if  there  had  existed  an  office  in  which  the  mortgage 

could  have  been  'legally  recorded.  The  case  of  Tuthilfs 
Lessee  v.  Dubais,  4  Johns.  216,  in  New  York,  was  decided 

on  the  local  statute  concerning  mortgages,  which  provides 
that  no  mortgage  shall  defeat  or  prejudice  the  title  or  interest 
of  any  bona  Jlde  purchaser,  unless  duly  registered.  Before 
the  statute,  there  was  no  necessity  of  registering  mortgages; 

since  the  statute,  they  must  be  registered  or  lose  their  pri- 
ority as  to  junior  mortgagees,  or  bonajide  purchasers  prior  to 

the  registry.  The  principle  on  which  this  decision  was  made 

was,  that  the  statute  requiring  the  registry,  confined  its  opera- 
tion on  unregistered  mortgages,  to  the  two  cases  of  subsequent 

mortgagees,  and  bona  fide  purchasers,  leaving  the  lien  to  rest 
as  to  judgments,  as  if  the  statute  had  never  been  made.  The 
unregistered  mortgage  and  conveyance  are  provided  for  in 
the  same  manner.  The  consequences  of  not  registering  are 
limited  to  the  two  cases  ;  but  herein  the  different  consequences 
of  not  recording  a  mortgage,  and  not  recording  a  conveyance, 

'  are  distinctly  marked  ;  they  do  not  rest  on  the  same  footing. 
In  the  one,  no  estate  passes;  in  the  other,  the  estate  does  pass, 
against  all  but  subsequent  mortgagees  and  purchasers.  The 
declared  sense  of  the  Legislature,  the  opinion  of  professional 
men,  the  common  understanding  of  the  Courts,  and  these 

are  safe  rules  by  which  to  fix  the  construction  of  an  an- 
cient law,  and  experience  the  best  and  safest  test  of  any  rule 

of  construction,  all  unite  to  prove,  that  a  mortgage  not  re- 
corded within  the  time  limited  by  law,  will  not  prevail 

against  a  subsequent  judgment.  There  was  no  error  in  the 
decision  of  the  Court  on  that  point,  for  an  unrecorded  mort- 

gage is  not  a  lien  as  to  judgment  creditors.  It  is  to  be  ob- 
served, that  when  I  speak  of  the  lien  by  mortgage  unrecor- 

ded becoming  extinct,  it  is  meant  a  mortgage  not  recorded 
within  six  months,  for  if  it  is  so  recorded,  the  lien  relates  to 

the  cxrcution.  A  mortgage  not  recorded  within  the  six 
months  has  no  lien  by  relation,  but  it  is  a  lien  from  the  entry 
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on  the  record,  and  obtains  against  a  judgment  entered  subse-       1821 

quent  thereto.  
' 

If  then,  an   unrecorded  mortgage  taken  for  the  purchase 

money  of  land  sold,  does  not  hold  a  lien  on  the  land,  a  for- 
tiori   a  nude  bond  could  not;  for  that  would  be  giving  to  fortheuseof 

....  .     &    ..  .  WlLKISS a  mere  personal  security,  which  is  a  lien  by  implication  and  another. 
only,  a  greater  force  and  a  higher  privilege,  than  to  an 
unrecorded  mortgage,  which  was  given  as  a  real  security  ; 
and  giving  to  a  simple  unprivileged  obligation,  the  same 
effect  as  a  recorded  mortgage  ;  and  declaring  that  while  a 
mortgage  should  lose  its  hold,  if  not  recorded  within  a 
limited  time,  the  bond  which  it  was  given  to  secure,  should 
retain  it  to  an  unlimited  time,  than  which  nothing  could  be 
more  irrational.  But  this  was  decided  in  the  case  of  Kauffelt 

v.'/?ower,  already  referred  to,  (ante^  64,)  where  this  Court  deter- 
mined the  broad  principle  that  a  vendor  who  had  given  a  con- 

veyance and  a  receipt  for  the  purchase  money,  and  delivered 

possession,  but  who  had  taken  bonds  for  an  unsatisfied  por- 
tion of  it,  retained  no  lien  upon  the  land,  and  that  a  pur- 

chaser on  a  judgment  against  the  vendee,  held  the  land  dis- 

charged of  the  unsatisfied  purchase  money,  and  the  Sheriff' 
could  not  pay  over  the  proceeds  of  the  sale  to  the  vendor,  but 
must  pay  them  to  the  judgment  creditors.  On  this  point, 
the  opinion  of  the  Court  was  right. 

But  in  truth,  I  cannot  see  how  the  decision  of  the  question 
in  any  way  could  absolve  the  defendant  from  the  obligation 
to  pay  this  bond.  The  controversy  was  not  between  the  mort- 

gagee, or  the  vendor  and  the  judgment  creditor  ;  by  accep- 

ting the  release  from  M'-Nair,  he  ratified  the  sale,  he  con-^1 
firmed  the  application  of  the  money  arising  from  it,  and  he 
is  not  now  to  be  received  to  contradict  it,  even  had  he  a  su- 

perior interest,  and  an  original  right  to  require  its  application 
to  the  debt  of  Burd.  He  has  himself  applied  it  to  the  payment 
of  one  debt,  he  shall  not  now  recall  it,  and  insist  on  its  ap- 

plication to  another;  he  shall  not  have  it  doubled  to  pay  his 
debts. 

There  stood  no  legal  impediment  in  the  way  of  James 
Burd;  had  he  continued  the  party  in  interest,  his  right  to  re- 

cover could  not  be  questioned.  How  then  can  it  be  impeached 
in  the  hands  of  Ross  and  Wilkins  ;  what  taint  has  it  received 

in  its  transit  to  them  ?  If  such  taint  existed,  it  has  not  been 
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1821.  pointed  out.  It  is  beyond  my  vision  to  discover,  or  under- 
standing to  comprehend,  what  there  is  against  conscience  in 

SIMPLE  the  demand  of  payment ;  if  the  obligation  originally  was 

B^-R  valid.  When  we  consider  the  manner  and  the-  purpose  for 
for  the  use  of  which  they  obtained  it,  it  lost  nothing  of  its  binding  effect 

ami  another.  ̂ >"  tne  assignment.  The  sale  to  them  was  at  its  full  value, 
the  defendant's  debt  was  paid  by  it,  he  avails  himself  of  the 
appropriation ;  obtains  by  the  agency  of  Rons  and  Wilkinsy 
a  release  of  the  large  balance  still  remaining,  and  through 

them  on  favourable  terms,  obtained  back  a  portion  of  his  es- 
tate which  had  been  sold.  What  injury  has  he  to  complain  of, 

what  scintilla  of  equity  to  plead.  If  M^Nair's  debt  had 
not  been  paid  by  the  sale,  he  would  have  remained  M^Nair's 
debtor.  What  difference  can  it  make  to  him,  whether  he  is 

called  on  to  pay  M'-Nair's  debt  or  Kurd's  debt  ;  if  Burd's 
real  security  was  lost  by  his  neglect,  the  personal  security 
still  remained ;  if  the  mortgage  lost  its  lien  on  the  land,  the 
bond  did  not  lose  its  binding  effect:  the  personal  security 
by  the  bond  was  not  destroyed  by  any  act  of  the  parties, 
or  extinguished  by  operation  of  law.  Why  should  it  be, 
that  he  should  not  pay  for  this  land?  The  title  was  good,  he 
enjoyed  the  full  benefit  of  his  purchase;  the  mortgage,  though 
not  recorded,  bound  him,  the  bond  bound  him,  the  land  went 
to  pay  his.  debts.  It  lies  not  in  the  mouth  of  the  defendant, 

to  say  to  Burd,  4<  the  land  which  I  bought  from  you,  I  sold 
(or  which  is  the  same  thing,  the  Sheriff  sold  it,)  for  its 
full  value.  You  lost  your  security  by  your  own  neglect  of 
the  land,  and  could  not  obtain  payment  from  that  fund,  and 
because  you  have  done  so,  and  because  your  land  has  gone 
to  pay  my  other  debts,  it  is  iniquitous  for  you  to  demand 

the  price  of  your  land."  As  little  does  it  lie  in  his  mouth  to 
say  to  the  assignees  of  Burd,  "you  have  aided  me  in  my  dis- 

tress j  by  your  agency  I  was  relieved  from  the  large  balance 

still  due  to  M*Nair ;  by  your  means,  I  got  back  on  good 
terms  a  good  part  of  my  estate,  which  had  been  sold  to  pay 
my  debts ;  and  because  you  have  done  this,  though  this  was 

a  great  debt  of  Burd^s,  for  which  you  have  paid  the  full 
amount,  yet  I  will  not  pay  you."  This  would  be  a  most 
unaccountable  equity.  To  sum  up  all  in  a  few  words, 
Semple  has  not  paid  the  debt,  it  was  not  extinguished  by 
operation  of  law  or  act  of  the  parties.  Burd  could  have 
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coerced  payment.     JRoss  and  Wilkins  have  paid  to  the  utter-      1821. 
most  farthing;  they  stand  in  the  shoes  of  Kurd.     The  de- 
fendant  is  not  prejudiced  by  any  act  of  theirs,  he  was  bound 

to  pay  it  to  Burd,  he  is  bound  to  pay  it  to  those  who  have  ac-          *>• 
quired  his  right.  for  the  use  of 

Judgment  affirmed. 

GIBSON  J.  gave  no  opinion,   having  been  sick  and  absent 
at  the  argument. 

FLEMING  against  ALTER. 

T     _.  September IN  ERROR. 
If  a  father 

KRROR  to  the  Court  of  Common  Pleas  of  Westmore- 

land  county.  trust  for  his son,  .and  (.hey 

agree  to  sell 

John  Alter,  plaintiff  below,  brought  this  action  of  assump-  Je  SerTe- 
sit,  for  money  had   and  received,  against   Robert  Fleming.  ceivesthepur- 

...      i    *  .  *'  chase  money and  the  case  come  up  on  a  bill  of  exceptions  taken   by  the  and  promises 

defendant,  to   the  evidence  offered  by  the   plaintiff  in  the  d°efi7o?his 
Court  below.  son»  a  creditor of  the  same, 

who  had  pre- 

The  opinion  of  the  Court  was  delivered  by  Sd  judg- 
DURCAN  J.—  This  was   an  action  for  money  had  and  re-  mem  against 

ceived  to  the  use  of  defendant.  The  facts  were  briefly  these,  levied  on  the 

Robert  Fleming  being  the  owner  of  a  tract  of  land,  trans-  la?d»  may  s"s' °     _        °  _  >  tain  ssumpsit 
ferred  the  land  to  his  son  William  Fleming,  but  did  not  exe-  for  money  had 
cute  a  conveyance.     About  the  year  180O,  William  took  pos- 
session,  occupied  and  improved  it,  and  was  reputed  the  ow-ther- 
ner  of  it.  On  the  20th  February,  1801,  he  gave  his  single  bill 

to  John  Alter,  for  eighty-six  dollars,  on  which  judgment  was 
entered,  execution  issued,  and  levied  on  this  land.     William 

Fleming,  in  1806,  agreed  to  sell  the  land  to  Samuel  Lippin- 
eott,  with  the  knowledge  of  his   father  Robert,  who  agreed 
to  execute  a  conveyance  to  Lippincott,  declaring  the  land  to 
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be  William''s,  and  on  the  17th  April,  1806,  did  execute  a  con- 
veyance to  Lippincott,  in  consideration  of  1183/.  10s.  The 

bonds  for  the  purchase  money  were  given  to  Robert  Fleming. 
All  had  been  paid,  hut  the  last  bond  for  payment  of  1OO/., 
and  Robert  Fleming  declared  he  would  pay  the  debts  of 
William.  There  can  be  no  question  but  that  Robert  Fleming, 

in  some  form  of  action,  was  liable  to  pay  this  debt,  and  al- 

though the  promise  was  not  mad*-  to  Alter,  yet  being  for  his 

benefit,  he  might  accede  to  it,  and  inforce  payment.  '1  his  ac- 
tion for  money  had  and  received,  is  most  liberal  ;  it  is  in 

effect  a  bill  in  equity.  Now  if  a  Court  of  Equity  would  de- 
cree the  payment  of  this  money,  no  action  is  more  proper  than 

this.  This  was  money  in  the  hands  of  defendant,  received 
by  him  in  trust  for  the  creditors  of  his  son  William,  in  fact 
money  received  for  their  use.  The  father  held  the  legal 
title  in  trust  for  his  son,  he  agrees  to  convey  to  Lippin- 

cott, does  convey,  receives  the  money  and  promises  to  pay 
the  debts  of  his  son  ;  in  good  conscience  he  would  be  bound 
to  pay  independent  of  his  express  promise.  In  this  form  of 
action,  plaintiff  can  recover  no  more  than  has  come  into  the 
hands  of  defendant.  It  is  subject  to  every  equitable  defence, 
ex  equo  and  bono.  The  money  received  for  the  land  was 
money  received  by  defendant  below,  in  trust  to  pay  the  plain- 

tiff, and  it  is  evident  that  this  action  was  well  adapted  to  the  na- 

ture of  the  plaintiff's  claim  ;  none  could  be  more  so.  The  Court 
will  not  suffer  a  party  to  be  taken  by  surprise  by  the  generality 
of  the  declaration.  Here  there  could  be  no  surprise  ;  tht  de- 

fendant if  not  informed  of  the  nature  of  the  claim,  could  have 

called  on  the  plaintiff  for  a  specification. 

Judgment  affirmed. 
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MAR  LIN  against  WILL  INK  and  others. 

IN  ERROR.  September. 

ERROR  to  the  Court  of  Common  Pleas  of  Crawford    After  ar- 
i       i        TTr'tL    t        Tir-ii     i          j  tides  for  the 

county,   in   an  ejectment  brought  by  Wtlnelm    Willink  and  sa|e  Of  land, 

others  against  Ralph  Martin. 
ceives  part  of 

On  the  trial  in  the  Court  below,  the  plaintiffs  gave  in  evi-  rooneyYr.hand 

dence  articles  of  agreement  made  between  them,  and  the  de-  andthe  resi- due  is  to  be 
fendant,  on  the  26th  September,  1808,  for  the  sale  of  the  land  paid  in  several 

to  the  defendant.  The  purchase  money  was  656  dollars,  30  Jhe.  "times  of  ' 
cents,  of  which  308  dollars.  62  cents  were  paid  in  hand  by  the  payment  have 

.—  ,     .  longexpired 
defendant  at  the  time,  for  which  the  plaintiffs  gave  their  re-  without  pay- 

ceipt:  the  residue  was  by  the  agreement  to  be  paid  in  five  equal  rendee'Vefore 
annual  instalments  commencing  the  1st  April,  1809,   with  or  after  the  suit '      .        brought,  the 
interest,  but  no  part  thereof  had  been  paid,  or  was  ottered  to  vendor  may 

be  paid  before  or  after  this  suit  was  brought.  The  defen-  e 
dant  requested  the  Court  to  charge  the  jury  that  the  plaintiffs 

were  not  entitled  to  recover  in  ejectment,  but  that  an  action 

of  covenant  was  their  proper  remedy.  The  Court  charg- 

ed, that  the  plaintiffs  were  entitled  to  recover.  The  defen- 
dant excepted  to  this  charge. 

DUNCAN  J.     Delivered  the  opinion  of  the  Court. 

This  is  the  plainest  of  all  cases.  It  is  a  case  of  ejectment, 

between  vendor  and  vendee,  the  vendee  covenanting  to  pay 

the  purchase  money  at  certain  designated  periods,  all  of  which 

had  long  expired  before  the  commencement  of  the  action. 

The  hand  money  had  been  paid  on  the  execution  of  the  arti- 
cles. The  residue  was  to  be  paid  by  five  annual  instalments, 

none  of  which  had  been  paid,  or  were  offered  to  be  paid,  or 

the  money  brought  into  Court  on  the  trial  of  the  cause. 

The  legal  title  was  in  the  vendors.  The  plaintiffs  below,  defen- 
dants in  error,  in  a  Court  of  law,  unquestionably  could  recover, 

and  the  remedy  of  the  plaintiff  in  error  would  be  by  bill  in 

equity.  But  equity  would  not  grant  relief,  nor  enjoin  the  ven- 
dors from  proceeding  on  their  judgment,  but  on  payment  of  all 

VOL.  VII.—  Qq 
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1821.      the  purchase  money  due.     There  being  no  Court  of  Chancery 
here,  our  Courts  grant  the  same  relict  that  Chancery  uould. 

MArtux      The  ejectment  is  in  the  nature  of  bill  for  specific  execution, 

\VnYi  NK     k"t  as  the  Courts  °f Iaw  cannot  compel  the  execution  of  u  con- 
iml  others,    vevance,  the  vendee  may  retain  the  possession,  provided  he 

has  complied  with  hib  contract,  or  offer  to  comply  with  it  by 
a  tender  of  the  purchase  money  due  on  the  trial  of  the  cause. 
But  if  he  declines  to  do  this,  the  vendor  can  recover  the  pos- 

session. He  is  not  confined  to  one  remedy,  he  may  bring  eject- 
ment, or  covenant  or  debt  for  the  sum  due  on  the  articles. 

By  the  stipulation  in  the  articles,  the  vendors  do  not  covenant 
to  convey  on  any  particular  day,  but  on  the  payment  of  the 
money.    The  payment  of  the  money  is  a  condition  precedent, 
until  it  is  paid  or  tendered,  the  vendee  cannot  call  for  conveyance 
of  the  title.     He  could  support  no  bill  for  specific  execution, 
chancery  would  grant  no  injunction.     The  equitable  relief 
to  which  the  defendant  is  entitled,  is  not  however  extinguished 
by  non  payment  of  the  instalments  as  they  become  due,  the 
time  is  modal  and  not  the  essence  of  the  contract.    Chancery 

would  relieve  against  even  the  lapse  of  time,  when  the  de- 
lay was  not  unreasonable,  and   they  would   where   a  con- 

siderable part  of  the  purchase  money  had  been  paid,  pos- 
session   taken,   improvements    made,   be  less    rigid    in    the 

consideration  of  the  time,  than   where  no  money  had  been 

paid,  improvements  made,  possession  taken.  The  course  of  pro- 
ceeding by  ejectment,  by  vendor  who  has  not  parted  with  the 

legal  title  is  not  unusual.     In  some  instances  where  there  is 

no  Court  of  Chancery,  it  might  be  his  only  remedy.    The  ven- 
dee might  reside  out  of  the  State,  out  of  the  United  States, 

leaving  a  tenant  in  possession  ;  no  judgment  unless  by  the  cir- 
cuitous and  tedious  course  of  foreign  attachment  could  be  ob- 
tained, and  in  case  of  his  death,  even  that  remedy  would  not 

exist,  as  attachment  would  not  lie  against  executors  or  ad- 
ministrators.     What  is  the  legal  right  of  the  defendant  in 

error  ?  the  land,  because  they  hold  the  legal  title.    What  is  the 

equitable  right  of  plaintiff  in  error  ?  A  conveyance  of  the  legal 
title  according  to  his  contract.     That  prescribes  payment  of 
the  whole  purchase  money  as  a  condition,  and  before  he  has 
done  this,  as  he  has  had  no  legal  title,  so  the  time  of  payment 
having  arrived,  and  having  made  default,  he  has  no  claim 
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either  in  law  or  equity  to  hold  the  possession  of  that  for  which      1821. 

he  re-fusts  payment. 
The  remedies  of  vendor  and  vendee,  are  mutual;  for  eject- 

ment  will  lie  against  vendor  by  vendee  on  articles  of  agree- 
ment,  after  tender  of  the  purchase  money.  4  Binn.  177,  and  others. 
2  Teates.  344.  So  vendor  may  maintain  ejectment  against 
vendee  if  purchase  money  be  not  paid.  1  1 eates.  12.  How  far 
plaintiff  in  error,  may  still  have  redress  on  tender  of  the 
purchase  money,  the  Court  are  not  called  on  to  decide.  They 

only  decide  that  the  plaintiffs  below  were  entitled  to  the  pos- 
session, defendant  not  having  paid  or  offered  to  pay  the  pur- 

chase money. 
The  Court  were  requested  to  instruct  the  jury,  that  on  the 

equity,  disclosed  by  the  plaintiff  in  error,  viz.  the  articles  for 
the  conveyance  of  the  land,  and  receipt  for  payment  of  part  of 
the  purchase  money,  the  defendants  in  error  were  not  entitled 

to  recover  in  ejectment,  but  that  covenant  was  the  only  reme- 
dy. This  the  Court  very  properly  refused,  but  instructed  the 

jury,  that  ejectment  would  lie  in  such  case.  There  was  no 
error  in  this.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

ALEXANDER  against 

IN  ERROR. 
September. 

ERROR   to  the  Court  of  Common   Pleas   of  West-.  Aiurfgment in  a  nomine 

COUnty.  replegiando 
b)  the  mother, 
in  which  she 

This  was  a  homine  replegiando,  brought  by  Susannah  Stoke-  is  decided  to 
ly  against  John  B.  Alexander,  to  try  the  right  of  the  plain-  conclave evi- 
tiff  below,  defendant  in  error,  to  the  services  of  a  negro  jnrldLen°eaSajnst °       °       the  defendant in  such  suit, 

who  subse- 
quently brings  a  homine  replegiando  against  a  third  person,  in  which  she  claims  the  daughter  of 

such  former  plaintiff  as  a  servant  till  twenty-eight,  such  daughter  being  born  after  the  judgment, 
and  her  freedom  or  obligation  of  service  depending  on  the  freedom  or  slavery  of  her  mother. 
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1821.  named  Nance.    Nance  was  the  daughter  of  Milley,  a  coloured 

•  woman.     If  the  mother  were  the  duly  registered   slave  of 
DER  Mrs.  Stokely,  then  Nance  being  registered,  was  her  servant 

till  twenty  -eight,  by  the  laws  of  the  State  ;  but  if  she 
were  not,  then  she  was  free.  The  defendant  on  the  trial, 

offered  in  evidence,  the  record  of  a  judgment  of  the  Court 
of  Common  Pleas  of  Westmoreland  county,  in  an  action  of 

homine  replegiando,  brought  against  Susannah  Stokely,  by  Mil- 
ley,  the  mother  of  Nance,  in  which  Mrs.  Stokely  pleaded  that 
she  held  and  kept  Milley  as  a  slave  duly  registered.  On  this 
plea  issue  was  joined.  There  was  a  special  case  stated  for 
the  opinion  of  the  Court,  in  which  the  ground  of  the  plain- 

tiff's right  to  hold  Milley  as  a  slave  was  set  out,  and  her 
claim  was  founded  on  the  registry  stated  in  the  record,  and 
on  that  alone,  and  on  this  case  the  Court  gave  judgment  for 
the  plaintiff  Milley,  which  judgment  remained  unreversed 
and  in  full  force.  This  record  was  rejected  by  the  Court 
below,  and  a  bill  of  exceptions  taken.  The  Court  below  gave 
judgment  for  the  plaintiff,  on  a  demurrer  to  the  evidence 
taken  by  the  defendant  below. 

Forward,  for  the  plaintiff  in  error,  cited  13  Johns.  141. 
Phill.  Ev.  234.  2  Wash,  Rep.  64.  2  Hen.  fc?  Munf.  193. 
Co.  Lift.  352.  7  Cranch.  271.  Act  of  Assembly,  13th  April, 
1782. 

Foster,  contra,  cited  3  Teates.  259.  3  Serg  &?  Rawle,  396. 
3  Binn.  161.  1  Sm.  Laws,  497. 

The  opinion  of  the  Court  was  delivered  by 

DUNCAN  J.  —  Nance  was  born  after  her  mother  became  a 
free  woman,  on  account  of  the  defect  in  the  registry,  as  was 

decided  in  the  action  brought  by  her  mother  against  Susan- 

nah Stokely  ,-  and  the  question  is,  whether  Susannah  Sto&ely 
is  estopped  by  this  judgment,  from  now  averring  contrary 
to  the  title  thus  found  that  Milley  was  her  slave.  I  do 
not  propose  the  question  whether  it  is  evidence  to  go  to  the 

jury,  on  the  issue  on  trial,  but  on  the  ground  of  its  conclu- 
siveness.  A  recovery  in  any  suit  upon  issue  joined,  on  matter 
of  title,  is  conclusive  on  the  subject  matter  of  title.  An 
allegation  on  record,  upon  which  issue  has  been  once  taken 
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and  found,  is  between  the  parties  taking  it,  and  their  1821. 

privies,  conclusive  according  to  the  finding  thereof,  so  as  • 
to  estop  the  parties  respectively,  from  again  litigating  that  ALEXANDER 
fact,  once  so  tried  and  found.  Now  nothing  can  be  clearer 

than  this,  that  the  children  are  privies  in  blood  to  their  mo- 
ther ;  and  so  far  as  regards  the  state  of  the  mother,  whether 

a  slave  or  free  at  the  time  of  their  birth,  are  privies  in  estate. 
It  is  unnecessary  to  decide,  whether  children  would  be  bound 

by  judgment  against  their  mother  on  a  question  of  her  free- 
dom ;  yet  even  to  support  that  docttine,  there  is  very  high 

authority.  In  the  Court  of  Appeals  in  Virginia,  it  was  de- 
cided, that  in  an  action  for  freedom,  a  verdict  finding  the 

mother  to  be  free  or  a  slave,  is  conclusive  evidence  between 
a  child  of  the  plaintiff,  and  one  claiming  under  the  defendant 

in  that  suit.  She/ton  v.  Barbour,  2  Wash.  64,  and  Peg-ram  v. 
Isabel/,  2  Hen.  &  Munf.  193,  where  in  the  case  of  a  child, 
the  record  against  the  mother  was  produced,  and  the  Court 
decided,  it  was  upon  the  child  to  shew,  that  he  or  the  mo- 
ther  was  manumitted  since  the  verdict. 

But  in  a  case  of  a  child  claiming  to  be  free,  because  the 
mother  in  a  suit  wherein  the  same  person  was  a  party  claim- 

ing the  services  of  both,  was  adjudgedyr^e,  on  an  allegation 
appearing  on  the  record  precisely  found,  that  the  mother 
was  free  when  the  child  was  born,  I  can  entertain  no  doubt ; 
but,  on  principles  of  reason  and  authority,  the  judgment  is 
conclusive  as  to  the  freedom  of  the  child.  The  first  step  the 
defendant  must  take,  would  be  to  prove  that  the  mother  was 
a  slave  ;  partus  sequitur  ventrem.  The  child  is  born  free  ac- 

cording to  the  condition  of  the  mother,  and  if  in  an  action 
wherein  the  person  claiming  the  service  of  the  child,  is  one 
party,  and  the  mother  is  the  other  party,  she  has  been 

declared  free  by  the  judgment  of  a  Court  of  competent  ju- 
risdiction, that  matter  cannot  be  again  called  in  question. 

The  child  with  the  record  in  his  hand,  cannot  be  held  in  sla- 
very or  servitude.  There  is  an  end  of  the  question  as 

to  the  mother.  The  condition  of  the  mother  is  changed, 
and  it  would  shake  our  understandings,  if  the  law  were  so, 
that  a  child  whose  mother  by  law  had  been  free  before  her 
birth,  should  notwithstanding  be  born  a  servant  or  slave. 
In  all  personal  actions  concerning  goods,  chattels,  and  debts, 
a  recovery  in  one  action,  is  a  bar  in  another,  and  there  is  an 
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1821.      end  of  the  controversy.   Coke's  preface  to  his  eighth  report. 

1'he  judgment  which  is  the  fruit  of  the  action,  concludes  the 
ALKXA>DER  existence  of  the  right.     If  this  child  had   been  born  alter 

s    v-         the  judgment  in  favour  of  the  mother,  it  could  not  be  pre- 
tended, that  the  plaintiff  below,  could  retain  her  as  a  servant ; 

yet  this  judgment  has  relation  to  the  condition  of  the  mother 
when  the  child  was   born,  which  has  been  conclusively  set- 

tled to  be  that  of  a  free  woman. 

The  judgment  is  final  for  its  own  proper  use  and  object, 

and  is  conclusive  on  its  subject  by  way  of  bar  to  future  liti- 
gation, for  the  thing  thereby  decided.  The  judgment  was 

on  the  very  right  to  hold  the  mother  in  slavery.  That  judg- 
ment was  that  she  ceased  to  be  a  slave  long  before  the  birth 

of  this  child.  That  was  the  immediate  right  in  demand  ; 
the  whole  right  of  the  plaintiff  in  this  action  hung  on  that 

inquiry.  She  claimed  by  and  through  the  mother.  Free- 
dom or  slavery  of  the  mother  was  the  substantial  matter  in 

issue  in  both  suits.  A  case  in  the  Tear  Book,  13  Ed.  4.  2.  3.  4. 

comes  up  to  this.  It  was  trespass  for  taking  a  villein.  The 
ancestor  of  the  villein  had  answered  in  a  former  suit  in  which 

it  had  been  alleged,  that  he  was  a  villein  regardant,  that  he 
was  free,  and  not  a  villein  in  manner  and  form  as  alleged, 
and  it  was  so  found.  The  son  of  the  supposed  villein  relied 
on  this  finding  as  an  estoppel,  and  it  was  held  so.  In 
Ingleton  v.  Burges,  Comb.  166,  Lord  HOLT  cites  this  case, 

and  savs,  it  was  perhaps  grounded  on  the  reason  of  the  fa- 
vour of  liberty,  but  it  would  appear,  that  it  was  expressly 

decided  upon  the  identity  of  the  matter  in  issue. 
The  Court  erred  in  not  admitting  this  evidence ;  it  was 

not  only  relevant,  but  conclusive.  Strictly  speaking,  as  the 
former  judgment  was  not  pleaded,  it  might  not  be  considered 
a  legal  estoppel,  yet  it  was  conclusive  in  evidence  on  the 
rights  of  these  parties.  It  was  not  possible  for  the  plaintiff 
in  this  action  to  affect  its  conclusiveness  by  shewing  that  Mil- 
ley  had  become  free  subsequent  to  the  birth  of  the  child, 
because  the  matter  put  in  issue,  and  the  title  set  up  by  her, 
was  her  registry  as  a  slave  in  1780.  That  issue  being  found 
against  Mrs.  Stokely,  it  passed  in  rem  judicatam,  that  she 
became  free  in  1780;  then  there  could  be  no  foundation  for 

the  claim  to  Nance,  Milley^s  child,  born  of  a  free  mother  as 
a  servant  until  twenty-eight. 
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This  has  rendered  it  unnecessary  for  the  Court  to  give      1821. 

any  opinion  on  the  testimony  demurred  to  ;  the  Court  could 
render  no  judgment  on  that. 

STOKELT. 

Judgment  reversed. 

SKEEN  against PE ARC E. 

T      y,  September, IN  ERROR. 

A  title  can- ERROR  to   the   Court  of  Common  Pleas  of    —  not  be  acquir- 
ed by  enter- 

COUnty,  in  an  ejectment.  ing  a'm,  ma. 
king  a  settle- 

ment upon 

The  opinion  of  the  Court  was  delivered  by  and  procuring 

DUNCAN  J. — The  question  has  been  stated  with  clearness  j^^'for0 
and  precision.     It  is  a   single  point,  "  whether  any   person  *hich  ano- 

.  _..  ,  ther  person 
without  obtaining  a  vacating  warrant  or  filing  an  application,  had  obtained 

can  acquire  a  title  to  lands,  by  entering  into,  making  a  set-*^"8" 
tlement,  and  procuring  a  survey,  for  which  another  person  lhe  A 

had  previously  obtained  a  warrant,  and  had  a  survey  made  but  hmi  not* 
under  the  Act  of  3d  of  April,  1792,  but  had  not  complied  ̂ 00^8 

with   the  condition  of  actual  settlement  and  residence,  re-°i"actual  8e*- j  i         i        *        .1      i-r,i  •       i  i-  •  r  tlement  and 
quired  by  the  Act.       This  depends  on  the  condition  of  set-  residence,  re- 

tlement  annexed  to  the  warrant,  and  the  mode  of  re-granting  T".re(1  V  tbat o  Act,  unless 

by  the  Legislature  ;  and  this  mode  appears  to  be  clearer  of  such  settler 

ambiguity,  than  almost  any  part  of  this  obscure  Act,  which  a vacating' 
has  divided  the  opinion  of  the  most  eminent  Judges.     1  he  IT".™"1  ot 
Act  provides,  that  in  default  of  such  actual  settlement  and  plication, 

residence, "  it  shall  and  may  be  lawful  for  the  Commonwealth 
to  issue  warrants  to  other  actual  settlers  for  the  same  lands 

or  any  part  thereof,  reciting  the  original  warrant,  and  that 

actual  settlement  and  residence  has  not  been  made  in  pur- 
suance thereof,  and  so  often  as  defaults  have  been  made  for 

the  time  being  and  in  manner  aforesaid,  which  new  grants 

shall  be  under  and  subject  to  all  and  every  the  regulations 

contained  in  this  Act." 
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For  this  condition  broken,  the  State  alone  could  enter. 

The  lands  sold  and  for  which  the  price  had  been  paid,  did  not 

revert  back  to  the  State  to  be  disposed  of  as  vacant  and  un- 
appropriated land,  for  if  so  there  had  been  no  occasion  for 

further  provision,  the  original  terms  would  attach  as  the  for- 
feitures arose. 

The  vacating  warrant  is  substituted  for  the  right  of  entry 

by  the  State ;  the  grant  of  a  new  warrant,  founded  on  the  va- 
cation of  the  first,  confers  the  State's  right  of  entry  on  the 

second  warrantee.  But  lands  which  have  been  granted  by  the 
State,  and  which  escheat  and  fall  back  to  the  State  for  want 
of  heirs,  alienage  or  forfeiture  for  treason  or  any  other  cause, 

are  not  open  for  settlement,  or  grant,  as  the  common  un- 
appropriated land  of  the  State,  Lessee  of  Elaine  v.  Crawford^ 

1  Yeates,  29O.  For  as  was  justly  observed  by  the  Court,  the 
same  law  which  vested  the  property  in  the  State,  qualified  the 

sale  of  it,  by  the  instrumentality  of  certain  persons,  autho- 
rised for  the  specific  purpose.  Lands  vested  by  forfeiture 

for  treason,  could  not  therefore  be  disposed  of  on  the  com- 
mon terms  of  vacant  lands.  Where  the  law  prescribes  the 

mode  and  manner  in  which  rights  to  lands,  accruing  to  the 
State,  by  reason  of  any  default  in  the  grantee,  shall  issue, 
that  mode,  and  no  other  must  be  pursued.  Here  it  is  to  be 

by  a  special  warrant  of  specific  form ;  in  no  other  by  the  ex- 
press words  of  the  Act  can  a  new  grant  be  obtained ;  for  the 

mode  is  not  merely  formal  and  directory,  but  substantial,  im- 
perative and  restrictive.  It  will  be  found,  that  the  term, 

actual  settler,  employed  frequently  in  the  various  sections  of 
the  Act,  is  not  applied  exclusively  to  him  who  has  made 
and  continued  his  settlement,  but  is  used  to  denote  one  who 

is  desirous  to  settle  and  improve  according  to  its  provisions, 
as  distinguished  from  a  warrantee.  There  are  solid  reasons 
why  the  State  should  act  on  the  forfeiture  for  default,  before 
an  entry  should  be  authorised  by  an  individual.  The  new 
warrant  is  in  the  nature  of  an  inquest  of  office  or  a  formal 

re-entry  by  the  State  ;  and  in  the  case  of  every  estate  on  con- 
dition, where  the  condition  is  broken,  it  is  a  well  known 

principle  of  the  common  law,  that  a  re-entry  is  necessary  to 
defeat  the  estate  first  granted.  An  estate  of  freehold  cannot 
cease  without  an  actual  entry.  A  tenant  at  sufferance  coming 
in  by  lawful  demise,  and  after  the  determination  of  his  estate, 
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holds  over  wrongfully,  yet  trespass  will  not  lie  against  him,  1821. 

before  an  entry  made.  It  would  introduce  many  mischiefs,  if  _• 
it  were  allowed  to  every  private  person  to  assume  the  power 
of  determining  when  the  estate  of  settlers  or  warrantees 
should  cease,  and  warrant  the  entry  mero  motu  of  him 
who  chose  to  make  it.  An  easy  method  is  prescribed,  not 
for  the  first  time  in  Pennsylvania,  but  borrowed  from  an  an- 

cient practice,  under  the  proprietary  government,  of  issuing 
a  vacating  warrant,  which,  although  it  recited  a  forfeiture 
for  non-performance  of  some  condition,  was  not  founded  in 
fact  on  forfeiture,  but  generally,  if  not  always,  arose  from 
the  actual  abandonment  of  the  first  warrantee  ;  or  his  title 

being  vested  by  some  irregular  transfer ;  or  bare  delivery  of 

the  warrant,  very  common  in  early  days ;  or  sale  by  adminis- 

trators, without  an  order  of  the  Orphans'  Court,  by  executors 
without  power  in  the  will ;  or  a  mere  verbal  agreement,  or 
some  other  special  equity  in  the  person  who  applied  for  the 
second  warrant.  Loxvri/  v.  Gibson,  2  Teates,  84. 

This  construction  was  established  by  many  decisions  at 

Nisi  Prius,  and  approved  of  by  the  Judges  of  this  Court  sit- 
ting in  bank,  and,  although  the  direct  question  was  not  in  judg- 

ment in  bank,  has  been  long  acquiesced  in,  and  fixed  the  con- 
struction, making  it  a  rule  of  property,  and  I  think  was  the  true 

construction  in  the  first  instance.  But  if  this  construction  ap- 
peared to  me  to  be  doubtful,  as  there  is  nothing  in  it  repug- 

nant to  natural  justice,  as  it  does  injury  to  no  man,  and  tends 

to  preserve  the  peace  of  the  community,  which  would  fre- 
quently be  in  danger,  if  every  man  ad  libitum  was  to  assume 

the  power  of  re-entry,  without  a  license  from  the  State,  I 
would  abide  by  it;  for  nothing  ought  more  to  fix  the  con- 

struction of  a  statute,  than  a  contemporaneous,  frequent  and 
continued  exposition,  and  nothing  could  be  more  danger- 

ous in  this  part  of  the  State,  than  to  call  in  question  a*  se- 
ries of  decisions,  happily  acquiesced  in,  which  has  done  so 

much  to  restore  peace  to  the  inhabitants,  and  given  securi- 
ty and  stability  to  titles,  on  mere  speculative  opinions.  The 

Legislature  have  acted  upon  this  construction,  for  by  the 
Act  of  the  21st  of  April,  1804,  it  is  provided  that  appli- 

cations of  actual  settlers,  under  the  Act  of  the  3d  of  Aprily 
1792,  describing  particularly  the  land  applied  for,  and  filed 

VOL.  VII.— R  r 
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with  the  secretary  of  the  land  office,  shall,  for  two  years,  en- 
title the  applicant  to  the  privilr«;es  and  benefits,  that  an  ori- 

ginal or  vacating  warrant  would  ;  thus  affording  a  strong 

legislative  construction,  that  a  vacating  warrant  or  some  sub- 
stitute the refor  was  necessary.  Jonts  v.  Anderson  4  Ttates, 

569.  This  vacating  warrant  is  not  mere  matter  of  form,  or 
thing  merely  technical,  but  a  matter  of  serious  importance, 

of  grave  substance,  requiring  satisfactory  evidence  to  be  ex- 
hibited in  the  land  office  of  the  default,  before  the  first  war- 

rant is  vacated,  and  a  new  one  issued. 

The  construction  given  by  the  Court  of  Common  Pleas, 

agrees  with  the  text  of  the  Act,  the  contemporaneous  ex- 
position of  the  Judges  of  the  Court,  the  interpretation  of  the 

Legislature,  the  analogous  principles  of  the  Common  law, 

thf  reason  of  the  thing  and  the  public  peace.  I  am  there- 
fore of  opinion  that  judgment  be  affirmed. 

Judgment  affirmed. 

HELVETE  against  RAPP. 

September. 

An  entry  by 

the  prothono- 
tary  on  his 
docket  of  a 
suit,  and  that 
a  judgment 
bond  wag  filed 
of  record 
therein  stat- 

ing the  par- 
ticulars of  it 

and  the  date 
of  entr\  is  a 

good  entry  of 
•  judgment 
Under  the  Act 
of  aiih  Feb- 

ruary, 1806. 

IN  ERROR. 

ERROR  to  the  Court  of  Common   Pleas   of  Beaver 
county. 

On  a  scire  facias  post  annum  et  diemy  in  the  Court  below, 
at  the  suit  of  Frederick  Rapp  against  Francis  Helvete,  to  re- 

vive a  judgment,  William  Wilkins,  a  judgment  creditor  of 
Francis  Helvtte,  appeared,  and  pleaded  nultiel  record:  the 
plaintiff  replied,  habetur  tale  recordum;  and  rule  to  bring  in. 
the  record.  The  record  when  produced  was  as  follows. 

Frederick 

Francis  Hehete 
r 

.j 

Penalty 

Real  debt 55  5450  OO 
2725  38 
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Plaintiff  files  of  record  a  judgment  bond,  under  the  hand 
and  seal  of  defendant  for  the  sum  of  5450  dollars,  conditioned 

for  the  payment  2725  dollars,  38  cents,  on  or  before  Novem- 
ber 5th  next, 'dated  5th  day  of  this  inst.,  and  entered  the  17th 

May,  1815. 

Judgment  thereupon  was  rendered  on  the  scire  facias^  in 
favour  of  the  plaintiff. 

Baldwin  and  Wilkins,  for  the  plaintiff  in  error,  contended, 
that  under  the  Act  of  the  24th  February,  1806,  this  was  not 
a  good  entry  of  a  judgment  on  a  bond  and  warrant.  The 

mere  filing  of  a  bond  is  not  an  execution  of  the  warrant  of  attor- 
ney. The  word  judgment  is  technical,  and  cannot  be  sup- 

plied by  simply  filing  the  bond.  Judgment  can  only  br  ren- 
dered by  the  Court:  filing  the  bond  constitutes  no  lien. 

The  Prothonotary,  under  the  Act,  must  do  what  the  attor- 
ney otherwise  would  do,  namely,  enter  a  judgment.  The 

act  effects  no  change  but  to  take  away  the  attorney's  fee. 

Campbell  contra,  relied  on  the  object  of  the  Legislature, 
which  was  to  dispense  w.ith  form,  and  obtain  the  substance  of 
the  entry,  namely  notice  to  creditors  and  purchasers,  and  on 
the  constant  practice.  He  cited  2  Binn.  43,  Rob.  on  Frauds, 
431.  2.  10  Johns.  467.  Str.  585.  2  Ld.Eay,  1350.  4  Bac. 
Ab.  648.  3  Johns,  586. 

The  opinion  of  the  Court  was  delivered  by 

DUNCAN  J. — The  evident  and  sole  intention  of  the  Legis- 
lature in  conferring  the  power  of  entering  a  judgment  on  the 

judgment  bond  without  the  intervention  of  an  attorney  was, 

to  exempt  the  obligor  from  the  payment  of  costs  to  an  attor- 
ney. This  Act  was  passed  on  24th  February,  1806.  It  provided 

that  the  Prothonotary  of  any  Court  of  record,  on  the  applica- 
tion of  the  original  holder,  or  his  assignee  of  a  note,  bond,  or 

other  instrument  on  which  judgment  is  confessed,  or  contain- 
ing a  warrant  for  any  attorney,  to  confess  a  judgment,  shall 

enter  judgment  against  the  person  or  persons  who  executed 
the  same,  for  the  amount  which  from  the  face  of  the  instru- 

ment appears  to  be  due,  without  the  agency  of  any  attorney, 
or  declaration  filed,  particularly  entering  on  his  docket,  the 
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18£1.      date  and  time  of  the  writing,  which  shall  have  the  same 

•    force  and  effect,  as  if  a  declaration  had  been  file- d,  and  judg- 
HXLVKTE     ment  had  been  confessed  by  an  attorney,  or  given  in  open 

Court  in  term  time. 

1'he  Court  decided  this  issue  in  favour  of  the  plaintiff  be- 
low, and  gave  judgment  that  he  had  such  record  as  he  had 

made  profert  of.  No  set  form  of  words  is  prescribed,  in  which 
the  Prothonotary  shall  enter  judgment,  as  it  is  to  be  desired 
there  had  been,  both  for  the  sake  of  uniformity  and  precision. 
There  being  no  literal  form  directed,  and  no  precedent  to  guide 
the  Prothonotaries  in  the  exercise  of  this  new  duty,  each  has 
adopted  his  own  mode;  they  are  as  various  as  their  faces, 
and  many  of  them  scarcely  present  a  feature  to  inform  a 
purchaser  or  designate  a  judgment ;  but  here  is  a  substantial 
entry  of  a  judgment  bond,  containing  all  that  is  necessary  to 
give  information.  It  is  entered  on  the  docket  in  the  form  of 
an  action,  as  a  judgment  bond,  the  names  of  the  parties,  the 
amount  due,  the  date  and  time  of  the  writing.  It  states  the 
entry  of  a  judgment  bond,  and  seal  of  the  defendant;  the 

judgment  bond  is  file-l  of  record,  entered  the  17th  May,  1815. 
What  is  entered  ?  a  judgment  on  the  judgment  bond  filed.  No 
man  could  be  deceived  by  this  mode  of  entry,  for  however 
inartificial  it  may  be,  however  defective  in  the  technical  words 
of  a  judgment,  none  who  called  for  information  could  be  led 
into  error;  the  docket  entry  gave  full  information.  It  might 
have  been  more  formal,  but  still  it  is  the  entry  of  a  judgment 
entered  by  the  Prothonotary,  who  was  authorised  to  make  the 

entry.  The  judgment  of  the  Court  of  Common  Pleas  is  af- 
firmed. 

Judgment  affirmed. 
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WEIGLEY'S  administrators  against  WEIR.  tts  urff' * 

IN  ERROR. 
September, 

ERROR  to  the  Court  of  Common  Pleas  of  Westmore-    The  omis- 

land  County.  si<mina<)ecla. 1  ration  in  a  suit 

on  a  special 

Forward  and  Foster,  for  the  plaintiffs  in  error. allv  the 

'  V!  •  breach  of  the 
Alexander ,  contra.  agreement  or 

^  notice  to  the 

plaintiffto The  opinion  of  the  Court  was  delivered  by  perform  u,  are cur^d  by  vcr~ 
DUNCAN  J. — The  plaintiff  below,  Robert  Weir,  declared  diet. 

in  assumpsit.     The  first  count  was  for  50O  dollars,  the  price  forAthr,f ""^ 
of  a  tract  of  land,  sold  by  him  to  Joseph.  Weigley.     The  se-  chase  money, 

oond,  for  money  had  and  received.  ,  The  third,  states  a  spe-  deed,  Is  only 

cial  agreement.     It  recites,  that  disputes  and  controversies  P™™"  facte  . evidence,  ana 

had  arisen  between  the  said  Robert,  and  one  Patrick  M.'-Cor-  may  br  rebut- 

mick,  respecting  the  title  of  a  tract  of  land,  situated  on  both  dence.  ̂ 
sides  of  the  path,  leading  from  Brackitis,  near  M^Candles,  in 
Wheatfield  Township,  Indiana  county,  claimed  by  the  said  Ro- 

bert, and  the  titles  and  situation  of  other  tracts  of  land,  claimed 

and  held  by  him  in  the  same  township,  and  the  said  Joseph 
being  a  practising  attorney  of  the  Court  of  Common  Pleas  of 
Indiana  county,  a  certain  communication  was  held  between 
them  of  and  concerning  the  disputes  and  controversies  afore- 

said, and  of  concerning  the  said  Joseph's  undertaking  the 
business  of  the  said  Robert,  in  the  said  several  matters,  to 

set  right,  arrange  and  adjust  for  him,  the  matters  in  dispute 
and  controversy,  touching  the  title  of  the  tract  of  land  afore- 

said, to  conduct  and  manage  all  suits  and  prosecutions, 
which  might  be  necessary  for  effecting  the  premises,  and  to 

adjust  and  settle  for  the  said  Robert  the  disputes  and  diffi- 
culties, then  subsisting,  regarding  the  titles  of  his  land  in 

Indiana  county,  upon  which  communication,  it  was  then  and 

there  agreed  in  writing1,  between  them,  as  follows;  viz.  that 
the  said  Joseph,  in  consideration  of  105  dollars,  secured  to 
be  paid  by  the  said  Robert  to  the  said  Joseph,  then  and  there 
undertook  and  promised  b)  the  writing  aforesaid,  faithfully 
and  diligently  to  manage  and  conduct  the  business  of  the 

said  Robert,  in  the  matters  aforesaid,  and  to  rectify  and  ad- 
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1821.  just  the  titles  of  the  said  Robert,  to  his  lands  in  the  said 

•  county,  and  to  sue,  prosecute,  and  conduct  all  suits  and  ac- 
WEiGLiiY'B  tions  which  might  be  necessary  in  and  about  effecting  the 

administrators  sajcj  premises.  The  declaration  then  states  the  payment  of 
the  105  dollars,  and  thus  assigns  the  breach,  "  that  the  said 
Joseph  hath  wholly  neglected  and  refused  to  perform  the 

said  agreement  on  his  part  to  the  aforesaid  Robert,  accor- 
ding  to  the  form  and  effect  thereof,  but  the  same  to  keep 
and  perform,  altogether  hath  refused,  and  hath  refused  to 
manage  and  conduct  the  suits  and  actions  brought  by  and 
against  the  said  Robert^  for  the  purpose  of  determining  and 
settling  the  disputes  relative  to  the  said  lands,  whereby  the 
said  Robert  hath  sustained  great  loss,  and  hath  damage,  &c. 

The  errors  assigned,  are  to  the  declaration  and  charge  of 
the  Court — the  last  count.  Had  this  been  demurred  to,  the 

general  statement,  that  the  defendant  had  not  performed  his 
agreement  or  promise,  but  refused  to  do  so,  would  have  been 
insufficient :  for  the  breach  of  a  special  contract  should  be 
certain  and  express.  Here  the  plaintiff  ought  to  have  set 
out  the  disputes  and  controversies  specially,  and  that  he  had 

given  notice  of  them  to  the  defendant,  and  that  he  had  re- 
fused to  attend  to  them  ;  and  as  the  object  of  the  plaintiff 

was  to  go  for  special  damages,  for  damages  not  necessarily 
resulting  from  the  breach  of  the  contract,  he  ought  specially 
and  circumstantially,  in  order  to  apprise  the  defendant  of  the 
facts  intended  to  be  proved,  to  have  stated  them,  or  he  would 
not  be  permitted  to  give  such  damages  in  evidence  on  the 
trial.  But  the  general  verdict  may  have  aided  the  defective 
breach;  the  insufficiency  of  the  breach  would  be  aided  by  the 
common  law  intendment,  for  it  is  not  to  be  presumed,  that 
the  Judge  either  would  direct,  or  the  jury  would  have 
given  the  verdict,  without  sufficient  evidence  of  the  breach 
of  contract.  1  Chitty  Plead.  332.  1  Saund.  228.  Note.  10. 
N.  P.  Com.  Dig.  Tit.  Plead.  C.  So  of  the  notice ;  the 
omission  of  the  averment  of  notice,  when  necessary,  will  be 

fatal  on  demurrer,  or  judgment  by  default,  but  may  be  aided 
by  a  verdict,  unless  in  an  action  against  the  drawer  of  a  bill, 
where  the  omission  of  the  averment  of  notice  of  non  pay- 

ment by  the  acceptor  is  fatal,  even  after  verdict.  Miles  v. 

O'-Hara,  4  Binn.  108.  Rushton  v.  Aspinall,  Doug.  679. 
1  Chitt.  Plead.  322. 

The  opinion  of  the  Court  on  the  second  count,  for  the 
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price  of  the  land,  that  plaintiff  below  was  estopped  by  his      1821. ,,  •          i         •     r          i  Pittsburg. 

receipt  on  the  conveyance,  from  shewing  that  in  tact  the  pur-    ^ 
chase  money  had  not  been  paid,  was  erroneous.    But  as  this 

1-1  i    •      -rr     i  i    •  ^L    ̂   administrator* 
was  in  tavour  of  the  plaintiff,  he  complains  not  on  that  v. 

ground  ;  yet  this  led  to  the  subsequent  errors  of  the  Court,  in  WEIR. 
their  charge  to  the  jury  on  the  second  and  third  counts. 
In  the  case  of  Jordan^  v.  Cooper  3  Serg.  &?  Rawle,  564, 
this  question  was  decided,  that  such  receipt  is  not  either 
by  plea  in  bar  as  an  estoppel,  or  in  evidence  to  a  jury, 
conclusive  of  the  fact ;  that  it  is  prima  facie  evidence,  and 
that  not  of  the  most  convincing  kind  ;  it  may  he  contradicted, 
and  shewn  that  the  money  was  never  paid.  Receipts  for  the 

purchase  money  in  conveyances,  are  often  given,  where  no- 
thing may  have  been  at  the  time  paid,  or  the  payment  post- 

poned ;  and  we  all  know  that  the  considerations  expressed  in 
conveyances  are  frequently  nominal.  But  it  will  be  for  the 
defendant  in  error  to  consider,  when  this  cause  goes  back, 
whether  it  would  not  be  prudent  to  alter  that  count,  and  in- 

stead of  a  general  indebitatus  assumpsit  for  lands  sold,  to 
lay  the  contract  specially. 

The  Court,  in  their  charge,  put  out  of  view  this  count,  and 
gave  their  opinion  on  the  second  and  third  counts.  It  WAS  in 
evidence,  that  Weigley  had  paid  at  least,  ninety -five  dollars 
on  account  of  the  land,  and  that  he  had  executed  conveyances 
to  Weir  of  some  other  lands.  If  Weir  went  for  the  purchase 
money,  it  must  be  for  the  money  received  by  Weigley,  on 
the  sale  of  this  tract,  and  on  the  principle  of  rescinding  the 
contract.  But  in  ordrr  to  enable  him  to  recover  in  this 

form,  it  must  be  rescinded  in  toto,  and  the  party  put  in 
statu  quo.  Here  this  was  not  done  ;  and  though  it  be  true, 
that  where  some  act  is  to  be  done  by  each  party  under  a  spe- 

cial agreement,  and  the  defendant  by  his  neglect,  prevents 
the  plaintiff  from  carrying  the  contract  into  execution,  the 
plaintiff  may  recover  back  any  money  he  had  paid  under  it, 
as  received  to  his  use,  yet  in  these  cases  if  the  plaintiff  has 
received  benefit  in  part,  from  the  original  contract,  he  should 
declare  specialty.  This  was  the  view  taken  of  it,  by  the 
Court  of  Common  Pleas  ;  for  they  state,  if  the  second  count 
can  be  supported  at  all,  it  must  be  on  the  ground  of  gross 
fraud,  and  dereliction  of  official  duty.  I  cannot  see  how 
this  could  support  the  action  for  money  had  and  received, 
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unless  it  be  on  the  ground,  that  Weir  had  paid  We'igley  five 
hundred  dollars  for  official  services  to  be  performed,  which 
is  not  pretended,  and  he  had  faithlessly  refused  him  the  be- 

sneflt  Qf  j,^  services  altogether.  But  the  particular  direction 
of  the  Court  to  the  jury,  which  is  complained  of,  is  this, 
that  in  the  count  on  the  written  contract,  they  are  instructed, 
that  if  they  believe  the  plaintiff  had  been  greatly  imposed  on 

by  the  defendant,  and  that  the  leading  and  particular  consi- 
deration of  the  deed  was,  the  aid  of  his  proff  ssional  services, 

and  these  had  been  refused,  the  verdict  should  be  for  the 

plaintiff,  deducting  the  monies  which  were  actually  paid  by 
him,  or  due  to  him  by  the  plaintiff,  with  just  allowance  for 
actual  services  performed  ;  thus  making  the  five  hundred 
dollars  the  price  of  the  land,  the  standard  of  damages,  to 
be  received  on  the  special  contract.  Now  on  this  third  count, 
which  seems  to  be  the  only  one  in  which  the  jury  were 
charged,  the  measure  of  damages  could  only  be,  the  injury 

the  plaintiff  sustained  by  the  defendant's  refusing  to  perform 
the  written  contract.  That  had  no  connection  with  the  first 

count,  which  had  been  disposed  of  by  the  Court  ;  and  on 

the  principles  laid  down  by  the  Court,  there  could  be  no  re- 
ference to  the  contract  for  the  land  ;  for  the  receipt,  as  they 

considered  it,  was  conclusive  evidence,  that  the  consideration 

money,  five  hundred  dollars,  had  been  paid.  This  mistake 
in  the  first  instance,  led  to  all  the  subsequent  error.  In  a 

special  count  on  the  contract  for  the  sale  -of  the  land,  if  the 
defendants  did  not  shew  the  consideration  money  paid  in 
money,  or  by  services  performed  under  some  agreement,  or 
in  mutual  account,  the  plaintiff  would  in  all  justice  be  entitled 
to  recover  ;  for  the  true  question  would  be,  had  Weigley  in 

any  way,  paid  the  purchase  money  ?  The  receipt  in  the  con- 
veyance is  some  evidence,  but  the  slightest,  and  susceptible 

of  contradiction.  On  the  written  contract  of  Weigley,  the 
question  would  be,  had  he  faithfully  performed  the  services 
he  stipulated  to  perform,  and  if  he  did  not,  what  were  the 
damages  the  plaintiff  had  sustained  ? 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

END  OF  JUNE  TERM,  1821. 
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ERROR  to  the  Common  Pleas  of  Bedford  county.        A  paper, 
purporting  to be  an  original 

Frederick  Hillegas,  the  plaintiff  below,  (the  defendant  in  'p^^^ 
error,)  claimed  the  land  in  dispute,  under  a  warrant  and  sur-  the  office  of 
vey  to  Thomas  Holt^  who  conveyed  to  George  Armstronff^Kenerl\^ut found  among 

the  papers  of 
a  deceased  deputy  surveyor,  in  the  hands  of  his  executor,  is  evidence,  if  it  be  proved  that  the  body 
of  the  writing  and  the  indorsements  were  the  hand-writing  of  several  persons  who  had  been  deputy 
surveyors  or  assistant  deputy  surveyors  of  the  county. 

An  exemplification  certified  by  the  recorder  of  a  county  of  a  deed,  conveying  lands  lying  in  that 
and  another  county,  is  evidence  in  a  dispute  concerning  the  latter. 

A  deed  under  the  seal  of  a  banking  corporation  within  this  State,  incorporated  by  Act  of  As- 
sembly, is  not  evidence,  unless  the  seal  be  proved.  It  is  not  necessary  that  such  prool  should  be 

by  one  who  saw  the  deed  sealed  ;  but  the  impression  must  be  proved  by  some  one  who  knows  the 
motto,  devices,  &c. 

The  Act  of  17th  March,  1787,  enabled  the  Bank  of  North  America  to  have,  hold,  purchase,  re- 
ceive,  possess,  enjoy,  and  retain  lands,  rents,  &c.,  and  also  to  sell,  grant,  &ce.  the  same  lands,  &c., 
provided,  that  such  lands  and  tenements,  which  the  said  corporation  was  thereby  enabled  to  pur- 

chase and  hold,  should  only  extend  to  such  lot  and  lots  of  ground  and  convenient  buildings,  &c. 
as  they  might  find  necessary  for  carrying  on  the  business  of  the  said  bank,  See  and  should  actually 
occupy  ;  and  to  such  lands  and  tenements  which  were  or  might  be  bonafide  mortgaged  to  them  as 
securities  for  their  debts.  Held,  that  the  bank  might  purchase  absolutely  lands  in  a  distant  county 
which  they  did  not  occupy,  though  their  title,  like  that  of  an  alien,  is  defeasible  by  the  Common- 

wealth ;  and  if  they  convey  to  a  third  person  without  claim  by  the  Commonwealth,  such  third  per- 
son holds  the  same  estate  defeasible  in  like  manner. 

Where  the  Court  below,  after  a  preliminary  inquiry,  admit  evidence  of  a  willing  alleged  to  be 
lost,  it  must  be  a  strong  case,  to  induce  this  Court  to  interfere  in  error. 

VOL.  VII— S  s 
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who  conveyed  to  William  Henry,  who  conveyed  to  the  Bank 
of  North  America,  who  conveyed  to  the  plaintiff.  On  the  trial 
of  the  cause,  four  bills  of  exceptions  to  evidence,  were  taken 
by  the  defendant  below. 

1.  The  first  exception  was  to  a  paper  purporting  to  be  the 

original  survey,  not  returned  to  the  office  of  the  surveyor  gen- 
eral, but  found  among  the  papers  of  George  Woods,  deceased, 

formerly  deputy  surveyor  of  Bedford  county,  in  the  hands  of 
Henry  Woods,  one  of  his  executors.  It  was  proved  that  the 
body  of  the  writing  and  the  indorsements  on  this  paper, 
were  of  the  hand-writing  of  several  persons,  deceased,  who 

had  been  deputy  surveyors,  or  assistants  to  the  deputy  sur- 
veyor of  Bedford  county,  and  upon  this  evidence,  the  Court 

permitted  it  to  pass  to  the  jury. 

£.  The  second  exception  was  to  the  admission  of  an  ex- 
emplification of  a  deed  from  William  Henry  and  wife,  to 

the  President,  Directors  and  Company  of  the  Bank  of  North 
America,  certified  by  the  Recorder  of  deeds  for  the  county 
of  Huntingdon.  This  deed  contained  a  conveyance  of  lands 
lying  in  the  county  of  Huntingdon,  and  also  of  the  lands 
now  in  dispute,  which  lay  in  the  county  of  Bedford. 

3.  The  third  exception  was  to  the  admission  of  a  deed, 
from  the  Bank  of  North  America  to  James  Ross,  to  which 
there  were  two  objections  :   1st.  That  there  was  no  evidence 
of  the  seal  of  the  corporation  :  2d.  That  the  corporation  was  in- 

capable of  receiving  a  conveyance  of  land  otherwise  than  by 

mortgage,  and  therefore  had  no  estate  which  could  be  con- 
veyed. 

4.  The  fourth  and  last  exception  was  to  the  deed  from 

James  Ross,  by  John  Anderson  his  attorney,  to  the  plaintiff. 
The  objection  was,  that  the  power  of  attorney  was  not  pro- 

duced, nor  good  reason  shewn  for  not  producing  it.     The 
Court  heard  the  evidence  on  that  point,  and  being  of  opinion 
that  there  was  sufficient  proof  of  the  existence  of  the  power 

and  its  loss,  suffered  its  contents  to  be  proved  by  parol  evi- 
dence. 

This  case  was  twice  argued,  first  by  Tod,  for  the  plaintiff  in 
error,  and  J.  Riddle,  for  the  defendant  in  error  :  and  on  the 

second  argument  by  Tod,  for  the  plaintiff  in  error,  and  Thomp- 
son, for  the  defendant  in  error. 
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Arguments  for  the  plaintiff  in  error.  1821. 
1.  The  survey  was  improperly  admitted  in  evidence,  in  as 

much  as  it  was  not  found  in  any  public  office,  nor  was  there 
any  proof  that  it  was,  at  any  time  in  a  public  office.  It  is  true  it 

is  in  the  hand-writing  of  a  public  officer,  the  deputy  surveyor, 
but  that  might  have  occurred  when  he  was   not  in   office. 
The  writing  and  indorsements  are  by  different  persons,  who 
could  not  all  have  acted  officially.     Its  being  found  in  the 
hands  of  one  of  his  executors,  is  a  strong  presumption  that 
it   was  not  considered  by  Mr.   Woods  as  an  official  paper  ; 
for  if  he  had  so  considered  it,  he  would  have  returned  it  to 
the  office,  or  delivered  it  to  his  successor. 

2.  The  objection  that  the  exemplification  of  a  deed  recor- 
ded in  Bedford  county,  was  not  evidence  as  to  lands  in  Hun- 

tingdon county,  such  recording  being,  unauthorised  by  the 
recording  acts,  though  made  on  the  first  argument,  was  in 
a  great  measure,  relinquished  on  the  second. 

3.  It  was  contended,  that  the  deed  from  the  Bank  of  North 
America  to  James  Ross  was  not  evidence.     In  the  first  place, 

the  seal  of  the  bank  was  not  proved,  and  no  private  corpo- 
rate seal  proves  itself :   it  must  be  shewn  by  other  evidence 

that  it  is  what  it  purports  to  be.     It  must  be  proved  like 
other  deeds:  and  without  such  proof,  the  Court  cannot  take  no- 

ticeof  it.  Jacksonv.  Pratt,  W  Johns.  381.  Peahens  £i;.48.note 
2.  72.  In  the  second  place,  this  bank  was  erected  by  an  Act  of 
Assembly,  passed  on  the  1 7th  of  March,  1 787,  which  expressly 
regulates  and  restricts  the  bank,  as  to  the  ability  to  purchase 
and  to  hold  real  estate.     The  3d  sect,  enacts,  that  it  shall  be 

capable  "  to  have,  hold,  purchase,  receive,  possess,  enjoy  and 
retain  lands,  rents,  tenements,  goods,  chattels  and  effects, 
of  whatsoever  kind,  nature  or  quality,  to  the  amount  of  two 
millions  of  dollars,  and  also  to  sell,  grant,  8cc.  the  same  lands, 

rents,  &c.  provided  nevertheless,  that  such  lands  and  tene- 
ments,  which  the  said  corporation  are  hereby   enabled   to 

purchase  and  hold,  shall  only  extend  to  such  lot  and  lots  of 
ground,  and  convenient  buildings,  and  improvements  thereon 
erected,  as  they  may  find  necessary  and  proper,  for  carrying 
on  the  business  of  the  said  bank,  and  shall  actually  occupy 

for  that  purpose,  and  to  such  lands  and  tenements  -which  aref 
or  may  be,  bona  fide  mortgaged  to  them  as  securities  for  their 
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debts"  Being  created  by  the  Act  of  Assembly,  and  merely 
creatures  of  the  law,  corporations  can  act  only  in  the  mode  pre- 

scribed :  they  can  take  property  or  grant  it,  only  according  to 
their  charter.  The  deed  in  this  instance  was  an  absolute  con- 

veyance to  the  bank,  not  by  way  of  mortgage,  and  of  property 
at  a  great  distance  from  the  place  where  they  carried  on  their 
business.  It  was,  therefore,  null  and  void  in  its  operation  : 
it  conveyed  no  property  to  the  grantees,  as  they  were  not 
competent  to  take,  and  it  ought  not  to  have  gone  to  the  jury. 
They  cited  2  Bac.  Ai>.  8.  Corporation,  D.  Ib.  13.  £.  2. 
2  Cranch,  126.  166.  2  Johns.  109. 1  Caines,  381.  2  Johns.  114. 

4.  Sufficient  search  was  not  made  for  the  power  of  attor- 
ney. Hillegas,  the  grantee,  ought  to  have  been  examined  as 

a  witness.  The  power  was  searched  for  only  after  the  jury 
were  sworn.  It  was  not  well  proved  to  have  been  acknow- 

ledged, nor  was  there  sufficient  search  for  the  subscribing 
witnesses. 

Arguments  for  the  defendant  in  error. 
1.  If  this  were  a  new  point,  it  might  be  considered  doubt- 

ful.    But  the  point  has  often  been  determined.     The  Courts 
of  this  State,  considering  the  situation  of  the  public  affairs, 

have  found  it  necessary  for  the  attainment  of  justice,  to  ad- 
mit such  evidence.     The  field  notes  of  surveyors  have  even 

been  examined,   in  order  to  illustrate  matters    in   dispute. 

This  paper  was  the  work  of  officers,  who  were  dead  before 
this  dispute  arose,  and  it  is  of  no  consequence  that  it  was  not 
found  m  a  public  office,  as  the  hand-writing  is  proved  to 
be  that  of  public  officers. 

2.  The  deed  being  once  legally  on  record,  became  evidence 
every  where,  because  the  officer  who  recorded  it,  was  to  judge 
of  the  authenticity  of  the  acknowledgment. 

3.  As  to  the  objection  to  the  seal,  the  seal  was  notorious, 

and  the  custom  had  been  to  receive  seals  of  public  insti- 
tutions, chartered  by  a  law  of  the  State,  as  proving  them- 

selves :  so  that  it  had  become  the  common  law  of  the  coun- 

try.    The  objection  to  the  capacity  of  the  corporation  to  re- 
ceive a  conveyance,  involves  important  common  law  prin- 

ciples.    Like  an  alien,  the  corporation  might  take  and  hold, 
until  advantage  is  taken  of  the  forfeiture  by  inquest  of  office. 
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It  was  further  contended,  that  the  deed  might  properly  be  con-      182J. 
sidered  in  nature  of  a  mortgage,  and  thus  come  within  the 

provisions  of  the  Act  of  Assembly. 
LEAZCBE 

v. 

The  opinion  of  the  Court  was  delivered  by  HILU»AS, 

TILGHMAN,  C.  ]. —Frederick  Hillegas,  the  plaintiff  below, 

(who  is  defendant  in  error,)  claimed  the  land  in  dispute  un- 
der a  warrant  and  survey  to  Thomas  Holt,  who  conveyed  to 

George  Armstrong,  who  conveyed  to  William  Henry,  who 

conveyed  to  the  Bank  of  North  America,  who  conveyed  to 

James  Ross,  who  conveyed  to  the  Plaintiff.  On  the  trial  of 

the  cause,  several  exceptions  were  taken  to  the  opinion  of  the 

Court  on  points  of  evidence,  on  which  exceptions  this  Court 
is  now  to  decide. 

1.  The  first  exception  was  to  a  paper  purporting  to  be  • 
the  original  survey,  not  returned  to  the  office  of  the  surveyor 

general,  but  found  among  the  papers  of  George  Woods,  de- 
ceased, formerly  deputy  surveyor  of  Bedford  county,  in  the 

hands  of  Henry  Woods  one  of  his  executors.  It  was  proved, 

that  the  body  of  the  writing,  and  the  indorsement  on  this 

paper,  were  of  the  hand-writing  of  several  persons  deceased, 
who  had  been  deputy  surveyors  or  assistants  to  the  deputy 

surveyor  of  Bedford  county ;  and  upon  this  evidence,  the 

Court  permitted  it  to  go  to  the  jury.  The  Court  have  been 

very  liberal  in  admitting  evidence  of  this  kind  ;  so  much  so 

indeed,  that  I  do  not  see  how,  without  inconsistency,  this 

paper  could  have  been  excluded.  It  ought,  to  be  sure,  after 

the  death  of  George  Woods,  to  have  been  delivered  by  his 

executors,  to  his  successor  in  office.  But  it  is  very  common 

for  deputy  surveyors  to  intermix  their  private,  with  their 

official  papers,  and  it  would  be  unjust  that  a  third  person, 

who  was  obliged  to  have  his  survey  made  by  the  officer, 

should  suffer  by  this  kind  of  negligence.  The  material  point 

to  be  ascertained,  was,  whether  the  survey  was  an  official 

act ;  of  that,  the  jury  were  to  judge.  The  paper  in  question 

was  not  conclusive  evidence  of  a  survey,  but  I  think  the  pre- 
liminary evidence  justified  the  Court  in  permitting  it  to  be 

laid  before  the  jury. 

2.  The  second  objection  was,  to  the  admission  of  an  exem- 
plification of  a  deed  from  William  Henry  and  wife,  to  the 

President^  Directors,  and  Company  of  the  Bank  of  North 
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America,  certified  by  the  recorder  of  deeds  for  the  county  of 
Huntingdon.  This  deed  contained  a  conveyance  of  lands, 
lying  in  the  county  of  Huntingdon,  and  also  of  the  lands  now 
in  dispute,  which  lie  in  the  county  of  Bedford.  Evidence 

HIU.KGAS.  of  this  kind  has  been  admitted  by  the  Judges  of  this  Court, 
at  Nisi  Prius,  and  was  determined  to  be  admissible,  by  the 
Circuit  Court  of  the  United  States  for  the  district  of  Penn- 

sylvania, in  the  case  of  M'-Keen  v.  Delancy's  Lessee,  which 
was  carried  up  to  the  Supreme  Court  of  the  United  States,  and 
affirmed  on  a  writ  of  error.  5  Cranch,  22.  Indeed  I  consider 

this  exception  as  having  been  abandoned,  and  very  properly, 
by  the  plaintiff  in  error,  on  the  second  argument  of  this 
cause.  The  deed  was  legally  recorded  in  Huntingdon 
county,  because  it  contained  a  conveyance  of  land  in  that 
county  ;  and  being  legally  recorded,  its  whole  contents  became 
legal  evidence  in  every  part  of  the  State.  But  although 
legal  evidence,  it  does  not  follow  that  it  would  be  preferred 
to  a  subsequent  deed  made  to  a  purchaser  without  notice, 
for  those  lands  which  lie  in  Bedford  county,  which  should 
be  recorded  in  Bedford  county.  That  is  quite  a  different 
question,  and  I  mention  it,  lest  an  improper  inference  should 
be  drawn  from  the  point  now  decided. 

3.  The  third  exception  was,  to  the  admission  of  the  deed 
from  the  Bank  of  North  America  to  James  Ross,  to  which 
there  were  two  objections,  first,  that  there  was  no  evidence 
of  the  seal  of  the  corporation  ;  and  second,  that  the  corpo- 

ration was  incapable  of  receiving  a  conveyance  of  land, 
otherwise  than  by  mortgage,  and  therefore  had  no  estate 
which  could  be  conveyed.  The  first  exception  was  good. 
A  corporation  is  an  imaginary  being  ;  a  creature  of  law, 
which  cannot  act  otherwise  than  as  prescribed  by  law.  Its 
deeds  are  authenticated  by  its  common  seal,  but  that  seal 

must  be  proved.  It  is  not  one  of  those  public  matters,  of 
which  individuals  are  bound  to  take  notice.  I  do  not  mean, 
that  the  affixing  of  the  seal  must  be  proved  by  a  witness  who 
was  present,  and  saw  it  done.  But  the  seal  itself,  that  is  the 

impression,  must  be  proved  by  some  person  who  knows  the 
device,  motto,  &c.  No  evidence  of  that  kind  was  offered, 

and  therefore  the  deed  ought  not  to  have  been  read  to  the 
jury.  In  support  of  this  opinion,  I  refer  to  the  case  of  Jack- 

son v.  Pratt,  decided  by  the  Supreme  Court  of  New  1ork9 
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10  Johns.  381,   and  Peake's  Law  of  Evidence,  48,  note,      1821. 
and  72.  Chambers- 

r     v.         burg. 
But  the  great  points  in  this  cause  are,  the  capacity  ot  the    

bank  to  take  the  land  conveyed  by  William  Henry's  deed,  and     LEAZBRE 
afterwards  to  convey  the  same  to  James  Boss.     There  is  no    HniEcus. 

doubt  that  a  corporation  must  be  governed  by  the  charter, 
from  which  it  derives  its  existence.     It  can  do  no  act  nor 

take  any  estate  contrary  to  its  charter.     If  therefore  it  can  be 

shewn,  that  the  Bank  of  North  America,  is  forbidden  by  its 

charter,  either  to  take,  t)r  to  convey,  the  land  contained  in  -, 

William  Henry's  deed,  the  plaintiff's  action  cannot  be  support- 
ed. By  the  3d  section  of  the  Act  of  Incorporation,  (17th  of 

March,  1787,  2  Sm.  L.  399,)  the  bank  is  made  capable  "to. 
have,  hold,  purchase,  receive,  possess,  enjoy,  and  retain, 

lands,  rents,  tenements,  goods,  chattels,  and  effects  of  what- 
soever kind,  nature  or  quality,  to  the  amount  of  two  millions 

of  dollars  and  no  more,  and  also  to  sell,  grant,  Sec.  the  same 

lands,  &c.  Provided  nevertheless,  that  such  lands  and  tene- 

ments, which  the  said  corporation  are  hereby  enabled  to 

purchase  and  hold,  shall  only  extend  to  such  lot  and  lets  of 

ground,  and  convenient  buildings,  and  improvements  thereon 

erected  or  to  be  erected,  which  they  may  find  necessary  and 

proper  for  carrying  on  the  business  of  the  said  bank,  and 

shall  actually  occupy  for  that  purpose,  and  to  such  lands  and 

tenements  which  are  or  may  be  bona  fide  mortgaged  to  them 

as  securities  for  their  debts."  It  is  remarkable,  that  with 

regard  to  the  holding-  of  lands,  the  charter  of  this  bank  is 
more  restricted  than  that  of  any  other  bank  in  the  State,  for 

all  the  others  are  enabled  to  hold,  not  only  the  lands  which 

have  been  bona  fide  mortgaged  to  them  by  way  of  security 

for  debts,  but  also  those,  **  which  may  be  conveyed  to  them 
in  satisfaction  of  debts  previously  contracted  in  the  course  of 

their  business-,  or  purchased  at  sales  upon  judgments  which 
shall  have  been  obtained  for  such  debts."  This  difference 

of  restriction,  must  have  arisen  from  the  extreme  jealousy 

of  monied  corporations  which  pervaded  the  mind  of  the  Legis- 
lature when  the  Bank  of  North  America  was  incorporated. 

It  never  could  have  been  intended  to  place  that  bank  on  a 

worse  footing  than  others,  for  it  was  the  only  one,  which 

risked  its  capital  on  a  field  altogether  untried  in  America,  and 

which  had  the  merit  of  rendering  essential  service  to  the 
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1821.      United  States,  during  the  war  of  the  revolution.     It  would 
be  improper  therefore,  to  carry  the  restriction,  by  construc- 

i       tion,  farther  than  the  words  of  the  law  plainly  import.     The 

LlA*DRB    restriction  is,  that  the  bank  shall  not  purchase  and  hold.  Pur- 
chasing-  and  holding,  are  very  different  things,  and  the  con- 

sequences of  each  are  very  different.     If  the  words  had  been, 
that   the   bank    should  neither  purchase  nor  hold,  then   it 
could  have  done  neither  one  nor  the  other.     But  although 

purchasing-  and  holding;  might  have  been  thought  dangerous,' 
because  of  the  power  which  it  would  have  given  the  bank  to 
bring  too  much  land  into  mortmain,  yet  to  purchase,  subject 
to  the  statutes  of  mortmain,  which  authorised  the  Common- 

.  wealth  to  appropriate  the  land  to  its  own  use,  could  be  atten- 
ded with  no  danger.     This  construction  would  satisfy  the 

jealous  policy  of  the  Legislature,  preserve  the  community 
from  the  danger  of  too  great  a  mass  of  real  property  held  in 
mortmain,  and  at  the  same  time  put  it  in  the  power  of  the 
Commonwealth  to  act  towards  the  bank,  as  justice   might 
seem  to  require.     This  is  a  consideration  of  no  small  impor- 

tance; for  when  the  directors  of  the  bank  accepted  from  Wil- 

liam Henry,  a  conveyance  of  his  land  at  a  fair  price,  in  pay- 
ment of  a  debt  bonajide  due,  it  would  be  hard  to  presume, 

that  they  knew  they  were  acting  in  violation  of  their  charter. 

But  granting  that  the  restriction  in  the  charter,  did  not  ex- 

tend to  the  simple  act  of  purchasing-,  it  may  be  asked,  whence 
did  the  corporation  derive  the  right  to  purchase,  and  what 
would  be  the  situation  of  land  purchased,  without  a  capacity 
of  holding.     The  answer  is,  that  a  corporation,  has,  from  its 

nature,  a  right  to  purchase  lands,  though  the  charter  con- 
tains no  licence  to  that  purpose.     And  in  this  respect  the 

statutes  of  mortmain  have  not  altered  the  law,  except  in  case 

of  superstitious  uses.     But  since  those  statutes,  it  is  neces- 
sary, in  order  to  enable  a  corporation  to  retain  lands  which 

it  has  purchased,  to  have  a  license  for  that  purpose  ;  other- 
wise, in  England,  the  next  lord  of  the  fee  may  enter  within 

a  year  after  the  alienation,  and  if  he  do  not,  then  the  next 
immediate  lord,  from  time  to  time,  has  half  a  year  to  enter, 
and  for  default  of  all  the  mesne  lords,  the  king  takes  the  land 
so  aliened,  for  ever.     That  this  is  the  law  appears  from  the 
following  authorities.     2  Black.  Com.  268,  269.     Co.  lit.  2. 

6  Vin.  Ab.  265.     (G.  pi.  2.)  id.  266.  />/.  8.     Jenk.  Cent.  270. 
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3  Com.  Dig.  399.  (F.  10.)  id.  401.  (F.  15.)  1  Rol.  Ab.  1821. 
513.  1.  35.  10  Co.  30.  But  in  Pennsylvania,  where  there 
are  no  mesne  lords,  the  right  would  accrue  immediately  to 
the  Commonwealth.  It  has  been  objected  however,  that 
according  to  the  report  of  the  Judges  of  this  Court,  made  on  HILLEGAS. 
the  14th  December,  1808,  in  pursuance  of  an  Act  of  Assem- 

bly requiring  them  to  make  a  report  of  the  English  statutes 
which  are  in  force  in  the  Commonwealth,  &c.,  it  appears, 
that  all  conveyances  of  land  to  a  corporation,  without  licence, 
are  absolutely  void.  I  will  consider  this  objection.  The 

Judges  reported  the  following  statutes  bf.  mortmain,  '<  7  Ed.  • 
I.  (Stat.  2.)  13  Ed.  I.  ch.  32.  15  Rich.  II.  ch.  5,  and  23  Hen. 
VIII.  ch.  10 ;  which  are  in  part  inapplicable  to  this  country,  and 
in  part  applicable,  and  in  force.  They  are  so  far  in  force,  that 
all  conveyances  by  deed  or  will,  of  lands,  tenements,  or  he- 

reditaments, made  to  a  body  corporate,  are  void,  unless  sanc- 
tioned by  charter  or  Act  of  Assembly.  So  also  are  all  such 

conveyances  void,  made  either  to  an  individual,  or  to  any 
number  of  persons  associated,  but  not  incorporated,  if  the 

said  conveyances  are  for  uses  or  purposes  of  a  superstitious 
nature,  and  not  calculated  to  promote  objects  of  charity  or 

utility."  I  have  quoted  the  words  of  the  report,  and  it  is  evi- 
dent that  the  Judges  could  have  no  intent,  nor  had  they 

power  to  make  any  addition  to  the  statutes,  or  in  any  man- 
ner to  alter  them.  Now  by  reference  to  the  statutes,  it  will 

appear,  that  in  all  of  them,  except  the  23  Hen.Vlll.ch.  10;  the 
conveyance  is  not  absolutely  void,  but  the  estate  passes  to  the 

corporation,  subject  as  before  mentioned,  to  the  right  of  the  se- 
veral mesne  lords,  and  in  their  default,  of  the  king,  to  enter  and 

hold  in  fee.  But  by  the  statute  of  23  Hen.  VIII.  ch.  10,  (which 
has  been  determined  to  extend  to  superstitious  uses  only,  see 
2  Black.  Com.  273.  1  Co.  Rep.  24,)  uses  and  trusts,  made  and 

contrived  in  favour  of  religious  persons,  or  any  bodies  corpo- 
rate, for  more  than  twenty  years,  shall  be  utterly  void.  Now 

the  meaning  of  the  report  of  the  Judges  is,  that,  according 
to  the  statute  cited  by  them,  conveyances  to  superstitious 
uses,  are  absolutely  void,  and  conveyances  to  corporations, 
to  uses  not  superstitious,  are  so  far  void,  that  those  corpora- 

tions shall  have  no  capacity  to  hold  the  estates  for  their  own 
benefit,  but  subject  to  the  right  of  the  Commonwealth,  who 
may  appropriate  them  to  its  own  use  at  pleasure  ;  in  other 

VOL.  VII.—T  t 
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words,  that  such  conveyances  have  no  validity  for  the  pur- 
pose of  enabling  the  corporation  to  hold  in  mortmain.  But 

to  support  the  plaintiff's  title,  it  must  be  shewn  that  the  cor- 
poration had  power,  not  only  to  take  by  purchase,  but  to  alien. 

In  this  respect  I  consider  a  corporation  in  the  situation  of  an 
alien,  who  has  power  to  take,  but  not  to  hold.  That  an 

alien  may  take  by  purchase,  (though  not  by  descent,)  has 
been  settled  from  the  earliest  times.  It  is  so  laid  down 

in  Co.  Lit.  2,  and  I  believe  has  never  been  questioned. 
Neither  has  it  been  questioned,  that  the  land  is  subject  to 
forfeiture,  and  may  be  seised  for  the  king,  after  office  found. 
But  it  has  been  questioned,  what  is  the  right  of  the  alien 
before  office  found  for  the  king.  Without  reference  to  Eng- 

lish, cases,  which  leave  the  matter  in  doubt,  we  have  the 

highest  authority  in  our  own  country  for  saying,  that  un- 
til some  Act  done  by  the  Commonwealth  according  to  its  own 

laws,  to  vest  the  estate  in  itself,  it  remains  in  the  alien, 

who  may  convey  it  to  a  purchaser,  but  he  can  convey  no  es- 
tate which  is  not  defeasible  by  the  Commonwealth.  This 

principle  was  asserted  by  Judge  STORY,  who  delivered  the 
opinion  of  the  Supreme  Court  pf  the  United  States,  in  the 

case  of  Fairfax's  Devises  v.  Hunters  Lessee,  7  Cranch,  603  ; 
and  this  was  the  opinion  of  the  Supreme  Court  of  Massachu- 

setts, in  the  case  of  Sheafe  v.  O'-Neil,  1  Mass.  Rep.  256,  cited 
by  Judge  STORY.  It  is  reasonable  in  theory,  and  can  have 
no  ill  effect  in  practice,  that  he  who  has  a  defeasible  estate, 
may  convey  a  defeasible  estate.  Provided  the  right  of  the 
Commonwealth  to  defeat  the  estate  granted  by  the  alien  re- 

mains entire,  it  is  immaterial  who  holds  the  land  until  that 

right  be  prosecuted.  Supposing  then,  that  the  cases  of  the 
alien,  and  the  corporation  be  similar,  (and  I  see  not  how  they 
can  be  distinguished,)  it  follows  that  the  deed,  from  the 
Bank  of  North  America  to  James  Ross,  conveyed  a  fee  sim- 

ple, defeasible  by  the  Commonwealth.  The  counsel  for  the 

plaintiff  did  indeed  contend,  that  this  deed  might  be  consi- 
dered as  a  mortgage,  though  on  its  face  it  appears  to  be 

an  absolute  conveyance.  But  this  construction  cannot  be 

supported.  In  order  to  carry  the  intent  of  the  grantor  into 
effect,  a  deed  intended  to  operate  as  one  species  of  convey- 

ance, may  be  construed  to  operate  as  another,  provided  it 
contain  words  sufficient.  But  it  cannot  be  construed  so  as 
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to  destroy  the  intent  of  the  parties,  as  would  be  the  case  by  _  1821. 

holding  this  deed  to  be  a  mortgage  ;  for  it  was  the  clear  in- 
tent of  both  parties  to  make  an  absolute  sale,  and  not  a  mort- 

gage. When  William  Henry  conveyed  the  lands  mentioned 
in  his  deed,  it  was  his  intent,  that  in  consideration  thereof,  HIDLEGAS. 
the  debt  due  from  him  to  the  bank  should  be  extinguished, 
and  the  bank  agreed  to  accept  the  conveyance  in  satisfaction 
of  the  debt.  But  supposing  it  to  be  a  mortgage,  the  debt 
would  be  extinguished,  and  Henry  would  still  remain  re- 

sponsible. I  am  clearly  of  opinion  therefore,  that  it  was  not 
a  mortgage,  but  an  absolute  conveyance. 

4.  The  fourth  and  last  exception  in  this  cause  was,  to  the 
deed  from  James  Ross  by  John  Anderson  his  attorney,  to 
the  plaintiff.  The  objection  was,  that  the  power  of  attorney 
was  not  produced,  nor  good  reason  shewn  for  not  producing 
it.  The  Court  heard  evidence  on  that  point,  and  being  of 
opinion  that  there  was  sufficient  proof  of  the  existence  of  the 
power,  and  of  its  loss,  suffered  its  contents  tp  be  proved  by 
parol  evidence.  In  matters  of  this  kind,  where  the  Court 

below  goes  into  a  preliminary  inquiry  before  it  decides  upon 
the  admissibility  of  written  evidence,  it  must  be  a  very  strong 
case  which  would  induce  this  Court  to  decide  that  there  was 

error.  Such  a  case  is  not  presented  on  this  record,  and  there- 
fore without  criticising  the  parol  evidence,  I  will  only  say, 

that  the  fourth  exception  does  not  appear  to  me  to  be  sup- 
ported. 

Upon  the  whole,  I  am  of  opinion,  that  there  was  error,  in 
admitting  the  deed  from  the  Bank  of  North  America  to  James 
Ross  without  proof  of  the  corporate  seal,  and  that  there  is  no 
other  error  in  the  record.  The  judgment  is  therefore  to  be 
reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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GURLY  against  The  Gettysburg  Bank. 

IN  ERROR. 
Ocii-bt.r  15. 

The  reason-         ERROR  to  the   Court .  of  Common  Pleas  of  Adams 
«bld»-s&  fno- 
tici- to  an  in-    COUnty. 

dofsf",  of  the 

of «  pVorois-  James  Gurly,  the  defendant  below,  was  the  indorser  of  a 

^question'of  promissory  note,  drawn  by  Richard  Brorvn  in  his  favour, 
fact,  tobesub.  dated  the  19th  of  December,  1815,  and  payable  in  120  days 
jury.  NO  from  the  date,  which  was  discounted  by  the  Gettysburg  Bank. 

A  payment  in  part  was  made  on  the  20th  of  April,  1816, 
down  b>  the    antj    tne  note  was,  on   the  same   day,  regularly  protested. Court  on  the    „  _    ,  f   .  .  ,  .  ~      . 
subject.          Notice  of  the  non  payment  of  the  residue  was  given  to  Gurly, 

on  the  25th  of  April,  1816,  and  a  demand  made  on  him.  In 

September  following,  another  portion  of  the  note  was  paid, 
and  this  suit  was  brought  by  the  Bank  to  November  Term, 
1816,  to  recover  the  balance.  Several  questions  were  raised 
in  the  Court  below,  but  eventually,  the  only  point  on  which 
this  Court  were  called  on  to  express  their  opinion  was,  in  re- 

lation to  a  part  of  the  charge  of  the  Court  below,  which  was 
excepted  to  by  the  defendants  below,  and  was  as  follows. 
"As  to  the  first  point  on  which  our  opinion  is  requested,  we 
say,  that  the  law  respecting  notice,  is  founded  on  particular 
circumstances.  Therefore,  the  law  which  is  reasonable  in 
London,  or  in  any  of  our  large  cities,  would  not  be  suitable 
and  convenient  in  many  parts  of  the  country.  One  day  in 
London  is  said  to  be  too  great  a  lapse  of  time  in  giving  notice 
to  an  indorser  of  non  payment  by  the  drawer.  This  strictness 
in  the  country  is  often  entirely  impracticable.  The  rule, 
therefore,  must  of  necessity  be  varied,  and  it  must  be  varied 

to  suit  the  particular  circumstances  of  the  case.  The  dis- 
tance, the  state  of  the  roads,  &c.,  are  facts,  that  must  be  ta- 

ken into  the  calculation.  The  reasonableness  of  the  notice 
therefore,  depending  on  the  decision  of  facts,  must  be  left  to 

your  determination  under  all  the  circumstances." 
» 

Dobbins,  for  the  plaintiffs  in  error,  now  contended,  that 
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whether  the  notice  was  reasonable  or  not,  was  matter  of  law,      1821. 

and  that  five  dars  was  too  long  to  wait  before  giving  notice  ch™bff™' 
to  the  indorsee     He  cited,  Chitt.  on  Bills,  224,  225.  237.  -  , 

280.    Taylor  v.  Bryden,  8  Johns.  133.    11  Johns.  187.  Ire-      G™LT 
landv.  Kip,  11  Johns.  231.    Hussey  v.  Freeman,  10  Mass.        Tfc* 

Rep.  84.    Fisher  v.  Evans,  5  Binn.  541.    Barton  v.  Baker,    ' 
1  Serf.  &  Rawle,  334.  Act  Regulating  Banks,  passed  March 
21st,  1814,  Purd.  Dig.  59. 

M'Conachy,  contra,  contended,  that  reasonableness  of  no- 
tice to  the  indorser  of  a  promissory  note  is,  by  the  law  of 

Pennsylvania,  matter  of  fact,  to  be  decided  by  the  jury,  and 
cited  Robertson  v.  Vogle,  1  Dall.  252,  (1788.)  Bank  of 

North  America  v.  M'Knight,  2  Dall.  158,  (1792.)  Mallory 

v.  Kir-wan,  2  Dall.  192,  (1792.)  Bank  of  North  America  v. 

Pettit,  4  Dall.  127,  (1793.)  Warder  v.  Carson*  s  Executors, 
•1  r>af«,  531,  (1795.) 

The  opinion  of  the  Court  was  delivered  by 
TILGHMAN,  C.  J.  —  This  was  an  action  on  the  case,  on  a 

promissory  note,  for  fifteen  hundred  dollars,  dated  19th  De- 
cember, 1815,  drawn  by  Richard  Brown,  payable  to  James 

Gurly,  the  defendant  below,  12O  days  after  date,  indorsed  by 
the  said  Gurly,  and  discounted  by  the  Gettysburg  Bank.    On 
the  trial  of  the  cause,  a  question  arose,  on  the  reasonableness 

of  the  notice  of  non-payment  by  the  drawer,  given  by  the 
bank  to  the  defendant.     The  Court  submitted  that  matter 

to  the  decision  of  the  jury.     It  is  contended,  that  it  ought 
not  to  have  been  left  to  the  jury,  but  decided  by  the  Court 
as  matter  of  law.      1  hat  reasonableness  of  notice  is  not  sim- 

ply matter  of  law  is  evident,  because  it  must  depend  upon 
facts,  such  as  the  distance  of  the  parties  from  each  other,  the 
course  of  the  post,  and  sometimes  unavoidable  accidents, 
which  the  Court  cannot  decide.     The  prevailing  opinion  in 
England  seems  to  be,  (and  it  is  so  stated  in  Chitty  on  Bills, 
178,  Philadelphia  Edition,  1809,)  that  it  is  a  question  partly 
of  fact,  and  partly  of  law.     Yet  the  law  can  hardly  be  con- 

sidered as  settled,  even  in  England,  as  great  authorities  are 
opposed  to  each  other.     Loid  MANSFIELD  laid  down  the 

rule,  in  the  case  of  Tindall  v.  Brown,  that  the  jury  were  to 
decide  the  facts  of  the  case,  and  the  Court  to  determine, 
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1821.      whether  on  those  facts,  the  notice  was  reasonable.     But  this 

Ch™ber*-     rule  was  unequivocally  disapproved  of  by  Lord   KENYON, 
in  Hilton  v.  Shepherd,  and  Hopes  v.  Alder,  both  reported  in 

GPBLT  6  £as^  14^  15>  I6j  notes.  That  it  will  ultimately  settle 
The  down  into  Lord  MANSFIELD'S  rule,  in  England,  is  highly 

probable,  as  the  power  of  juries  in  that  country,  seems  to  be 

gradually  passing  over  to  the  Courts.  But  as  reasonable- 
ness of  notice  had  not  been  decided  to  be  matter  of  law  in 

the  English  Courts,  while  the  United  States  remained  part 
of  the  British  empire,  and  their  subsequent  decisions  have 
not  the  force  of  authority  here,  it  is  to  be  considered  what 
have  been  our  own  decisions,  for  it  will  be  found  to  be  a 

subject  which  the  Courts  of  Pennsylvania  have  frequently 
had  under  consideration.  In  Robertson  v.  Vogle,  1  Dall. 
252,  the  point  came  before  the  Court  of  Common  Pleas  of 
Philadelphia,  when  the  late  C.  J.  SHIPPEN  was  President  of 

that  Court,  and  it  was  held,  that  reasonable  time  of  notice' 
was  matter  to  be  submitted  to  the  jury.  The  same  principle 

was  adopted  by  M'KEAN  C.  J.,  in  the  Bank  of  North  Ame- 
rica v.  M'-Knight,  2  Dall.  158.  YEATES  and  BRADFORD 

Judges,  held  the  same  opinion  at  Nisi  Prius,  in  Mallory  v. 
Kirrvan,  2  Dall.  192.  The  Supreme  Court  decided  in  the 
same  way,  in  the  Bank  of  North  America  v.  Pettit,  4  Dall. 
127.  The  last  of  our  reported  cases  on  this  subject,  is 

Warder  et  al.  v.  Carson*  s  Executors,  \  Teates,  531,  and  the 
language  of  M'KEAN  C.  J.,  who  delivered  the  opinion  of 
the  Court,  is  worthy  of  great  consideration,  as  it  establishes 
a  distinction  between  notes  discounted  by  the  banks  in  Phi- 

ladelphia, and  other  notes,  which  appears  highly  reasonable. 

"  Our  trade  and  usages,"  says  he,  "  are  not  so  well  fixed, 
as  to  admit  those  strict  rules,  and  for  the  reasons  given  in 
Robertson  v.  Vogle,  such  strictness  would  be  dangerous  and 
inconvenient.  No  decision  that  we  know  of,  amongst  us,  has 
fixed  any  general  rule,  and  the  question  respecting  reasonable. 
ness,  &c.,  has  been  left  to  the  jury.  Indeed,  in  suits  brought 
by  the  banks,  against  indorsers  of  promissory  notes,  we  have 
gone  so  far  as  to  say,  that  as  they  themselves  have  adopted 
the  practice  of  giving  notice  to  indorsers  within  six  or  seven 
days  at  farthest,  where  the  parties  live  in  the  city,  this  usage 
shall  be  obligatory  on  them,  and  that  a  further  delay  will 

discharge  the  indors-er."  Without  undertaking  to  say  pre- 
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cisely,  what  is  the  practice  of  the  banks  in   this  city,  I  am      1.821. 

confident  that  they  give  notice  now  in  a  much  shorter  time  ch^ers~ than  five  or  six  days.     And  the  fact  is  capable  of  being  so 

exactly  ascertained,  that  there  will  be  little  difficulty,  when     -GURI.Y 
a  case  occurs,  in  settling  the  law  with  regard  to  them.     But        The 

I. am  satisfied,  that  an  attempt  to  lay  down  any  general  rule  ' 
at  this  time,  applicable  to  all  notes  discounted  in  the  country 
banks,  would  be  unjust  and  dangerous.     The   practice  of 

giving  notice,  has  been   different,  in  different  banks,  espe- 
pecially  in  cases  where  the  indorsers  do  not  live  in  the  town 

where  the  bank  is  kept.     And  as  to  individuals  in  the  coun- 
try, who  hold  indorsed  notes,  never  discounted  by  any  bank, 

I  am  well  assured,  that  there  is  no  general  understanding, 
of  any  particular  time  of  giving  notice.     How  then  can  the 
Court  fix  the  time-?  The  common  law  has  no  rule  on  the 

subject.     And  in  those  countries  where  the  greatest  com- 
mercial strictness  prevails,  the  Courts  have  never  undertaken 

to  establish  a  rule,  until  they  found  the  course  of  business  so 
well  settled,  as  to  afford  them  a  basis.     Even  in  our  greatest 
commercial  cities,  which  have  sometimes  been  subject  to 
alarming  epidemic  disorders,  the  Courts  have  found  them- 

selves reduced  to  the  necessity  of  submitting  to  juries,  (often 
better  informed  in   these  matters  than   themselves,)  what 
should  be  a  reasonable  allowance  for  the  circumstances  of 

the  time,  in  questions  of  notice  with  respect  to  promissory 
notes,  bills  of  exchange,  and  policies  of  insurance.     I  have 
forborn  to  take  notice  of  the  decisions  of  the  Supreme  Courts 
of  New  York  and  Massachusetts,  not  that  I  have   not  the 
most  unfeigned  respect  for  them,  but  because  we  are  bound 
to  pay  still  greater  respect  to  our  own  decisions,  which  have 
not  been  in  exact  accordance  with  them.     Upon  the  whole, 
I  am  of  opinion,  that  we  cannot  say  there  was  error  in  this 
case,  without  a  premature  and  dangerous  departure  from  all 
former  precedents  in  this  Commonwealth.     The  judgment 
•f  the  Court  of  Common  Pleas  is  therefore  to  be  affirmed. 

Judgment  affirmed. 
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Chambers- 
burg. 
-  COYLE   heir  of  COYLE    afld   OCONNER  terre  tenant 

against  REYNOLDS  and  another  executors  of  REYNOLDS. 
"."i  . 

Monday,  _      _. 
October  15.  IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Franklin 
the  heir  and     county. terre  tenant, 
on  a  judgment 

"Sllor!"5  William'  Reynolds  and  James  Campbell,  executors  of  John 
judgment  en-  Reynolds,  deceased,  brought  this  scire  facias  in  the  Court 
raHy  without  below,  against  George  Coyle,  heir  of  Henry  Coyle,  and  David 

Undfihfch'u  ̂ Conner  terre-tenant,  on  a  judgment  against  the  said  Htnry 
is  to  affect,  is  Coyle,  entered  at  March  Term,  1787.  Several  errors  were 
yalid  under  .       .  r     ,  ,  .       ̂   , 
the  practice  in  assigned  in  the  course  of  the  argument  in  this  Court,  but 
Pe.n"?y'vania>  they  were  all  abandoned  except  one,  which  was,  that  the and  binds  J  . 
only  the  lands  jury  did  not  find  any  lands  bound  by  the  judgment  in  the 

torhT  the""  hands  of  either  of  the  defendants,  and  the  judgment  on  the 
hands  ot  such  scire  facias  was  entered  in  such  a  manner  as  to  affect  the 
tenant,  and  if  defendants  personally.  The  defendants  below  pleaded  pay- 

aftempatsntoff  ment  J  and  O'Conner  also  pleaded  for  himself,  that  ««  he  was 
enforce  it  a  purchaser  for  a  valuable  consideration,  and  stood  protected 

personally,  by  law,"  and  issues  were  joined  on  these  pleas.  The  jury 

i5terfe!Ti™?  found  for  the  plaintiffs,  and  the  judgment,  was  entered  ge- summary  nerally. 
manner. 

It  is  no  ob- 

JveCrdict  on*  JDunlop  and  M<-  Cullough,  for  the  plaintiffs  in  error,  objected 
such  scire  fa-  to  the  entry  of  the  judgment,  as  erroneous  and  defective, 
juVdid  not  inasmuch  as  it  rendered  the  defendants  personally  liable,  in 

landsutothe  a  case  wnere  only  the  property  of  the  original  defendant, 
handsofthe  which  was  in  their  possession,  ought  to  be  bound,  and  that 
tenant,  if  they  the  judgment  should  have  been  specially  entered  to  that 

?h!ndtobrin    efect>     The  jury  ought  to  have  ascertained  the  property,  so 
that  point  be-  as  to  regulate  the  judgment.    2  Sound.  7.  note  4.  Lill.  Ent. 

*•  289.    2  Sound.   17.    Herbert's  Case,  3  Co.  12.    Pop/t.  153. 
Phill.  Evid.  294.  5  Com.  Dig.  Pleader,  S.  20. 

Chambers,  contra,  cited  2  Tidd.  1O32.    1  Esp.  N.  P.  2d 

part,  89. 
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The  opinion  of  the  Court  was  delivered  by  1821. 

TILGHMAN  C.   J. — This  was  a  scire  facias  against  the  Ch£™bers" 
heir  and  terre  tenant  of  Henry  Coyle,  deceased,  on  a  judg   

ment  against  the  said  Henry,  entered  at  March  Term,  1787.       COYLE and  another 

Several  errors  were  assigned,  but  in  the  course  of  the  argu- 
ment they  were  all  very  properly  relinquished  but  one— 

which  was,  that  the  jury  did  not  find  any  lands  bound  by  the 
judgment,  in  the  hands  of  either  of  the  defendants,  and  that 
the  judgment  on  the  scire  facias  is  entered  in  such  a  manner 
as  to  affect  the  defendants  personally.  If  that  were  even  the 
case,  the  defendants  would  have  themselves  to  blame  for  it, 
because  they  did  not  plead  any  thing  which  brought  that 
point  before  the  jury.  They  pleaded  payment,  and  besides, 

O'Conner  pleaded  for  himself,  «'  that  he  was  a  purchaser 

for  a  valuable  consideration,  and  stood  protected  by  law." 
A  singular  plea  to  be  sure  ;  for  what  protection  did  the  law 
afford  to  a  man  who  purchased  land  bound  by  a  judgment? 
However,  the  defendants  need  not  be  unnecessarily  alarmed 

— the  judgment  is  entered  in  a  short  memorandum,  as  all 
our  judgments  are,  and  when  reduced  to  fofm,  will  only 
affect  the  land  bound  by  the  judgment.  It  is  too  late  for  this 
Court  to  attempt  now  to  correct  a  mischievous  and  invete- 

rate practice,  which  has  entered  into  the  system  and  very 
heart  of  our  titles  to  land.  Our  judicial  proceedings  framed 
in  the  unsuspecting  simplicity  of  early  times,  with  a  view  of 
avoiding  expense,  or  saving  trouble,  have  been  so  short,  as 
to  be  obscure  ;  so  loose,  as  to  be  uncertain.  The  prothono- 
tary  writes  the  vt  QIC  &  judgment  ̂   and  that  is  all  we  have  for  it. 
But  what  that  judgment  is,  the  Courts,  as  they  are  called  on 
from  time  to  time,  must  explain.  This  Court  has  considered 
itself  bound  in  duty  to  support  judgments  as  far  as  possible, 
where  every  thing  appeared  fair  and  honest.  In  writs  of 

scire  facias  against  heirs,  and  terre-tenants,  it  has  been  very 
common  not  to  specify  the  lands  of  which  execution  is  de- 

manded. The  scire  facias  directs  the  Sheriff,  to  make  known, 

&c.,  to  the  terre  tenant  of  all  the  lands  ;held  by  the  defen- 
dants at  the  time  of  the  judgment,  and  the  Sheriff  returns, 

that  he  has  made  known,  &c.,  to  certain  persons,  naming 
them,  but  not  describing  the  lands  held  by  them.  The  short 

entry  of  judgment  against  those  persons,  is  construed  to  re- 
late only  to  the  lands  in  their  possession,  which  were  bound 

VOL.  VII.— U  u 
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executor**, 

by  Unoriginal  judgment,  and  not  to  affect  them  personally.  I 
am  sensible  that  this  is  an  inconvenient  way  of  conducting  the 
business,  and  am  very  sorry  for  it.  But  so  it  must  remain, 
^nt^  l^e  Legislature  interfere  ;  for  this  Court  cannot  make 
an  alteration,  without  affecting  past  transactions;  which 
would  disturb  the  quiet  of  the  State.  All  that  we  can  do, 
is,  to  protect  all  persons,  as  far  as  possible,  from  suffering 
by  any  misconstruction  of  the  judgments  which  are  entered, 
or  by  any  abuse  which  may  be  attempted  to  be  made  of  them. 
In  general,  the  pleadings,  issue,  and  verdict,  shew  plainly 
enough,  what  the  judgment  ought  to  be.  In  the  case  before 
us,  considering  the  practice  which  has  prevailed,  I  think  it 
sufficiently  clear  that  the  judgment  affects  not  the  persons 
of  the  defendants,  but  operates  only  on  the  lands  which 
were  in  the  tenure  of  them,  or  either  of  them,  and  were 

held  by  Henry  Coyle,  deceased,  at  the  time  the  original 
judgment  was  entered  against  him.  Should  the  plaintiffs 
attempt  to  injure  them,  by  taking  an  execution  against  any 
other  lands,  or  against  their  persons,  the  Court  will  interfere, 
and  do  justice  in  a  very  summary  way.  I  am  therefore  of 
opinion,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

DUNCAN  J.  gave  no  opinion,  having  been  counsel  in  the 
cause. 

CREEK  and  another  against  MOON  and  another. 

Monday, 
October  15. 

IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  (Cumber- 
land county. 

A  survey 
made  by  a 
person,  not 
appearing  to 
have  been  a 
deputy  »urvevor,  of  land  not  comprehended  within  the  Act  of  8th  April,  1785,  returned  iot» 
office  and  accepter!,  and  a  patent  issued  thereon,  is  valid. 

A  survey  in  1783,  of  328  acres,  on  a  warrant. fur  150  acres,  to  the  prejudice  of  the  improvement 
right  of  a  third  person,  to  300  acres,  which  improvement  was  made  prior  to  the  survey,  is  bad. 
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This  was  an  ejectment  for  200  acres  of  land  in  Cumberland  1821. 

county,  brought  by  Gilbert  Moon  and  Philip  Leonard,  defen-  Chambers. 
dants  in  error,  and  plaintiffs  below,  against  John  Creek  and 

Catherine  Creek.  The  plaintiffs  below  claimed  under  a  war-  CHEEK 
rant  to  John  Ramsay,  dated  the  6th  February,  1775,  "for 

150  acres  of  land,  adjoining  his  other  land,  and  land  of 

Alexander  Power,  in  Rye  township,  Cumberland  county, 

interest  to  commence  1st  March,  1772."  On  this  warrant 
a  survey  of  328  acres  and  112  perches,  with  the  usual  allow- 

ance, was  made  by  James  Harris,  on  the  12th  March,  1783, 

and  returned  on  the  4th  April,  1783.  Ramsay  conveyed  to, 

Jonathan  Williams,  on  the  25th  March,  1783,  and  a  patent 

to  Williams  was,  issued  on  the  14th  April,  1783.  He  con- 

veyed to  John  Field  and  Mordecai  Lewis,  in  trust  for  his 

creditors,  by  deed  dated  the  7th  April,  1787,  and  John  Field, 

who  survived  Mordecai  Lewis,  agreed  to  sell  and  convey 

to  Philip  Leonard,  by  articles  dated  the  llth  October,  1811. 

Philip  Leonard,  executed  a  declaration  of  trust  to  Gilbert 

Moon,  on  the  18th  December,  181-1. 

•W*b*r  :/--*, ...v,,-^  >•",..'..  i;'*^  .  • The  defendants  made  title,  under  a  warrant  to  Patrick 

M'-Gary,  dated  the  18th  November,  1803,  "for  300  acres  of 
of  land,  including  an  improvement,  adjoining  lands  of  John 

Ramsay,  &c.,  interest  to  commence  1st  March,  1771."  Parol 
evidence  was  given  of  an  improvement  by  John  M*Lanet 
about  the  year  1771,  not  on  the  land  in  dispute,  but  near  it ; 

and  supposing  the  defendants  to  be  entitled  to  300  acres  by 

virtue  of  that  improvement,  they  might  include  the  disputed 

lands  in  their  survey.  The  defendants  endeavoured  to  con- 

nect their  title  with  M<-Laneys  improvement,  and  gave  evi- 
dence for  that  purpose.  On  the  other  hand,  the  plaintiffs 

also  gave  evidence  to  shew,  that  the  land  in  dispute  belonged 

to  Ramsay,  who  had  made  an  improvement  on  or  near  it 

in  1772  ;  and,  in  order  to  destroy  the  title  set  up  by  the  de- 

fendants under  M'-Lane,  they  gave  evidence  tending  to  prove, 
that  M'Lane  made  his  improvement  on  1OO  acres  of  land 

purchased  by  him  of  Ramsay,  and  that  these  100  acres  in- 

cluded no  part  of  the  land  in  dispute,  and  M'-Lane  never 
made  any  claim  to  them. 

The  defendants'  counsel  requested  the  Court  to  charge 
the  jury  on  the  following,  among  other  points. 
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1821.  1.  That  the  granting  a  patent  to  Williams  >  was  prima  facie 
evidence,  that  the  prerequisites  to  the  obtaining  of  a  patent 

-  had  been  complied  with  ;  but  that  it  is  only  prima  facie  evi- 

and'another  ̂ ence,  anc*   tne  defendants  may  prove  that  the  prerequisites 
have  not  been  complied  with.     That  if  the  surrey  made  by 

and  another.  Jaws  Harris  was  a  private  one,  and  not  intended  to  be  re- 

turned into  the  surveyor  general's  office,  the  patent  to  Wil- 
Hams,  issued  improvidently  and  erroneously,  and  vested  no 
title  in  the  plaintiffs,  or  those  under  whom  they  claimed. 

2.  That  on  a  warrant  granted  the  6th  February  \  1775,  for 
150  acres,  and  a  survey  on  the  12th  March,  1783,  on  such 
warrant,  when  an  adverse  claim  existed,  328  acres,  and  112 

perches  and  allowance,  could  not  be  surveyed,  though  done 

by  a  legal  officer. 

The  Court  charged  on  these  points,  as  follows. 

1.  The  granting  a  patent  to  Williams  was  prima  Jacie  evi- 
dence that  the  prerequisites  to  the  obtaining  a  patent  had 

been  complied  with  ;  but  it  is  only  prima  facie  evidence,  and 
the  defendants  may  prove  that  the  prerequisites  had  not  been 
complied  with.     If  the  survey  made  by  James  Harris  was 

a  private  one,  and  riot  intended  to  be  returned  into  the  sur- 

veyor general's  office,   this  alone  would  be  insufficient  ;  but 
in  connection  with  all  the  other  circumstances,  we  think  the 

patent  vested  a  sufficient  title  in  Williams,  and  those  claiming 
under  him,  on  which  to  authorise  the  plaintiffs  to  recover. 

2.  On  a  warrant  granted  on  the  4th  February,  1775,  for 
150  acres,  a  survey  of  the  12th  March,  1783,  for  328  acres, 

112  perches  and  allowance,  if  returned,  accepted,  and  a  pa- 
tent granted,  is  valid,  although  an  adverse  claim  have  existed 

at  the  time  predicated  on  an  adjacent  improvement.     No 
complaint  having  been  made  from  1783,  it  may  be  presumed 
such  claim  is  relinquished. 

The  defendants  excepted  to  the  charge  of  the  Court. 

Parker  and  Tod,  for  the  plaintiffs  in  error,  contended, 
1.  That  the  land  officers  had   no   right  to  grant  a  patent 

upon  a  private  survey.     The  Act  of  9th  April,  1781,  sect.  3, 

declares,  that  **  the  surveyor  general  shall  have  power  to  ap- 
point a  deputy  or  deputies  in  any  county  of  this  State,  who 
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shall  have  power  to  make  and  return  into  the  land  office,  sur-  1821. 

veys  only  in  the  county  for  which  such  deputy  or  deputies  Chambers- 
shall  be  appointed,  for  the  conduct  of  which  deputy  or  de- 

puties, the  said  surveyor  general  shall  be  responsible."  This  9REKIT 
act  does,  substantially  forbid  a  survey  to  be  executed  and 

returned  by  any  but  the  surveyor  of  the  district.  It  is  bind- 
ing  on  the  officers  of  the  land  office,  and  they  had  no  right  to 
depart  from  or  dispense  with  it.  They  cited  Bixler  v.  Baker, 
4-  Binn.  213. 

2.  Though  by  the  practice  of  the  land  office,  and  the  de- 
cisions of  the  Courts,  the  party  may  survey  more  than  a  sur- 

plus of  ten  per  cent,  on  the  quantity  contained  in  a  warrant 
issued  since  1767,  yet  it  is  well  settled,  that  he  cannot  do  so 
to  the  prejudice  of  a  third  person,  who  has  an  interfering 

claim.  The  law  on  this  subject  is  fully  stated  in  Kyle's  Les- 
see v.  White,  2  Sm.  Laws,  164.  Steinmetz  v.  Toung,  Ib.  166. 

Blair  v.  M'-Fee^  Pittsburg,  1820,  6  Serg.  &  Raivle,  193. 

Metzgar,  contra. 

1.  The  land  office  having  accepted  the  survey,  it  is  imma- 
terial who  made  it.     It  is  binding  on  the  Commonwealth. 

In  Harris's  Lessee  v.  Monk\  2  Serg.  &  Rawle,  557,  it  is  held, 
that  the  surveyor  general  may  appoint  a  special  agent  to  exe- 

cute a  survey,  whether  that  agent  were  a  deputy  surveyor 
or  not. 

2.  The  Court  is  to  be  understood  as  leaving  it  to  the  jury 
to  Judge,  whether  there  had  been  an  abandonment  of  the 
adverse  claim  or  not.     If  there  was,  the  case  was  the  same 
as  if  there  had  never  been  an  adverse  claim,  and,  in  that  case, 

the  survey  would  have  been  good,  according  to  the  princi- 
ples decided. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN  C.  J.  [After  stating  the  points  of  the  case.]— 
On  these  points  offact,  the  parties  were  at  issue  before  the 
jury,  and  in  the  course  of  the  trial,  several  matters  of  law 
were  submitted  to  the  Court,  and  decided  by  them,  to  which 
the  counsel  for  the  defendants  excepted.  These  exceptions 
may  be  reduced  to  two  heads. 

1.  The  defendants  contended,  that  at  the  time  the  plain- 

tiffs' survey  was  made,  James  Harris  was  not  deputy  sur. 
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1821.  veyor  of  that,  or  of  any  other  district,  and  consequently  the 

Cfui'nbert-  SUrvey  was  void,  and  could  not  be  made  good  by  the  accep- 
   tance  of  the  surveyor  general  and  the  patent. 

CKEKK  2>  They  contended,  that  the  quantitv  of  328  acres  and  112 and  another 
v.         perches,  could  not  lawfully  be  surveyed  on  a  warrant  for  150 

and  another.  acrgs,  nor  could  such  a  survey  be  confirmed,  by  acceptance, 
and  patent,  to  the  prejudice  of  a  third  person,  who  claimed 
under  an  improvement  made  prior  to  the  survey. 

On  both  points  the  opinion  of  the  Court  was  against  the 
defendants. 

1.  As  to  the  first  point.  This  survey  does  not  fail  within 
the  provision  of  the  15  sect,  of  the  Act  of  8th  April,  1785,  by 
which  it  is  declared,  that  every  survey  made  by  any  deputy 
surveyor,  out  of  his  proper  district,  shall  be  void  and  of  no 
effect ;  because  it  has  been  settled,  that  that  provision  was 
confined  to  the  lands  contained  within  the  purchase  lately 

made  by  the  Commonwealth,  of  the  Indians  at  Fort  M'-In- 
tosh,  of  all  the  residue  of  waste  lands  within  the  charter 
bounds  of  Pennsylvania.  This  the  counsel  for  the  plaintiffs 
in  error,  have  conceded.  They  have  rested  their  case  on  the 
3d  sect,  of  the  Act  of  9th  April,  1781, 1  Sm.  L.  529,  by  which 

it  is  enacted,  "  that  the  surveyor  general  shall  have  power  to 
appoint  a  deputy  or  deputies,  in  any  county  of  this  State,  who 
shall  have  power  to  make  and  return  into  the  land  office,  sur- 

veys of  land,  only  in  the  county  for  which  such  deputy  or 
deputies  shall  be  appointed,  for  the  conduct  of  which  depu- 

ty or  deputies,  the  said  surveyor  general  shall  be  responsi- 

ble." Under  the  Proprietary  Government,  the  surveyor 
general  exercised  the  power  of  making  special  deputations, 
and  I  do  not  think  he  was  deprived  of  this  power,  by  the  Act 
of  1781.  There  might  be  instances  in  which  it  would  be 
very  useful  to  employ  a  special  agent,  and  it  could  hardly  be 
productive  of  any  ill  consequences,  as  his  return  would  be 
subject  to  the  judgment  of  the  Board  of  Property.  Indeed 
the  principle  involved  in  the  first  point,  was  decided  in  the 

case  of  Wright's  Lesssev.  Wells,  1  Sm.  L.  201,  where  it  was 
held,  that  a  survey  made  on  a  warrant,  dated  16th  March, 

1786,  by  John  Hoge,  deputy  surveyor,  of  land  lying  out  of  his 
district,  on  which  a  patent  issued  the  7th  September,  1786, 

I  was  valid  ;  and  in  Shields' s  Lessee  v.  Buchanan,  and  Funston's 
Lessee  v.  MlMahon,  mentioned  in  2  Sm.  L.  256,  and  in  the 
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opinion  of  Judge  YEATES  in  Harris's  Lessee  v.  Monk,  2  Serg.      1821. 
&  Rawle,  557,  where  surveys  made  by  persons  not  the  proper 

officers  of  the  district,  and  recognised  by  the  Board  of  Pro- 
perty, were  determined  to  be  valid.     In  the  present  instance      CREEK 

.  and  another it  does  not  appear  by  what  authority  James  Harris  acted,         v. 
but  the  acceptance  of  his  survey,  and  patent  granted  on  it,  amj  another, 
afford  strong  presumption  of  lawful  authority.     I  am  of  opi- 

nion therefore,  that  the  survey  was  not  void.     But  I  give 
no  opinion  on  a  survey  made  since  the  Act  of  1785,  in  apart 
of  the  Commonwealth  to  which  that  Act  extends. 

On  the  second  point  I  do  not  see  how  the  opinion  of  the 
Court  of  Common  Pleas,  can  be  supported.  The  warrant  was 

for  150  acres — the  survey  contained  328  acres,  and  a  third 
person  who  had  made  an  improvement  prior  to  the  survey, 
was  interested.  It  may  be  presumed,  that  when  that  third 
person  was  making  his  improvement,  he  knew  that  there  was 
vacant  land  adjoining,  sufficient  to  give  him  300  acres.  He 
never  could  suppose,  that  his  neighbour  who  had  a  warrant 
for  150  acres,  would  endeavour  to  include, double  that  quan- 

tity in  his  survey,  and  if  he  were  acquainted  with  the  rules 
of  the  land  office,  he  would  know  that  such  survey  would  not 
be  permitted.  Ever  since  the  year  1767,  the  deputy  sur- 

veyors have  been  forbidden  to  include  more  than  ten  percent, 
surplus  in  their  surveys.  Yet  they  have  often  disregarded 
this  prohibition,  and  where  no  third  person  was  injured,  it 
has  been  very  common  for  the  officers  of  the  land  office,  to 
accept  the  survey,  and  issue  a  patent.  It  had  been  better  if 
the  rule  had  been  more  strictly  observed  ;  for  many  law  suits 
have  .been  the  consequence  of  this  imprudent  relaxation. 
But  although  titles  have  been  confirmed  under  these  irre,- 
gular  surveys,  where  none  but  the  proprietaries  or  the  Com- 

monwealth were  interested,  it  has  never  been  supposed  that 
there  should  be  a  confirmation  of  surplus  beyond  ten  per 

cent.,  to  the  prejudice  of  one  who  had  acquired  an  inception 
of  title  before  the  making  of  the  survey,  either  by  improve- 

ment or  any  other  legal  method.  That  there  should  not  be 

such  confirmation,  was  declared  for  law  in  the  case  of  Kyle's 
Lessee  v.  White,  2Sm.  L.  165.  1  Binn.  249,  and  Steinmetz's 
Lessee  v.  Toung,  2  Sm.  L.  166.  Indeed  the  law  has  been 
carried  so  far  in  favour  of  third  persons,  that  it  has  been  de- 

cided, that  not  even  the  ten  per  cent,  surplus  should  be  in- 
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1821.      eluded,  to  their  prejudice.     This  will  appear  in  the  cases  of 

Chamber*-     Elliott's    Lessee  v.  Bonnet,  and   Gripe's  Lessee  v.    Batrd, burg.  .     . 

"  2  Sm.  L.  167.     Tnis  is  the  general  principle  with  respect  to 
CRKBK      surplus  ;  but  there  may  be  cases,  where  the  conduct  of  the 

•nd  another  r  J 

v.  parties  interested,  either  by  agreement  between  themselves 

an<Unother.  to  designate  their  respective  boundaries,  or  by  long  acqui- 
escence, may  make  a  difference.  In  the  present  instance, 

however,  so  far  as  we  can  judge  from  the  evidence,  there 
are  no  circumstances  authorising  a  departure  from  the 

general  rule.  At  all  events,  if  there  had  been  special  cir- 
cumstances, the  Court  should  have  given  in  charge,  under 

what  circumstances  the  law  would  have  been  in  favour  of 

the  plaintiffs,  leaving  the  facts  to  be  decided  by  the  jury.  I 
am  of  opinion,  that  there  was  error  in  the  decision  of  the 
Court,  on  the  second  point  submitted  to  them,  and  therefore 
the  judgment  should  be  reversed,  and  a  venire  facias  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

DUNCAN  J.  gave  no  opinion,  having  been  counsel  in  the 
cause. 

SIMPSON  against  WRAY  and  KELLY. 

Monday,  IN  ERROR. 
October  15. 

An  order  of  Robert  Wray  and  Moses  Kelly,  brought  this  action  of 

Prope^aod  ejectment  in  the  Court  of  Common  Pleas  of  Huntingdon 
proceedings  COunty,  and  recovered  10O  acres  of  land  in  that  county,  and thereon,  for  a 
re  survey  of  a 
warrant,  noting  the  interference  with  another  survey,  on  which  755  acres  were  surveyed  on  a  420 
acres  warrant,  \»prima  facie  evidence  against  a  surveyor  claiming  under  the  latter,  though  the  or- 

der was  made  without  notice  to  such  party. 
If  the  opinion  of  the  Court  be  requested  on  a  point  by  one  party,  and  the  Court  in  answer  say, 

the  adverse  party  has  given  a  certain  answer  to  it,  which  is  also  stated,  it  is  error. 
A  survey  of  750  acres,  on  a  warrant  for  420,  ought  to  be  inquired  into  by  the  Board  of  Property, 

and  the  bare  acceptance  of  it,  without  patent,  where  the  party  had  notice  of  an  adverse  claim,  is 
not  sufficient  to  vest  title,  to  the  injury  of  such  claim. 
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this  writ  of  error  was  brought  by  James  Simpson,  the  de-      1821. 
fendant  below.    As  the  paper  title  of  James  Simpson  was  the 
oldest,  the  case  will  be  best  understood,  by  stating  that  title 

in  the  first  place,  and  then  shewing  in  what  manner  it  was     SIMPSON 
encountered  by  the  title  of  the  plaintiffs  below.  WHAT and  another. 

The  title  of  Simpson  was  as  follows  : — On  the  14th  Decem- 
ber, 1793,  John  Cadwalader  took  out  a  warrant  for  400  acres 

of  land,  on  which  a  survey  was  made  on  the  5th  January , 
1794,  and  returned  on  the  10th  January,  1795,  as  a  survey 
containing  420  acres,  although  in  fact  it  contained  750  acres. 
On  the  12th  March,  1807,  Cadwalader,  in  consideration  of 
200/.,  conveyed  this  tract  of  land  to  Alexander  Simpson, 
Robert  Simpson,  jun.,  and  James  Simpson.  Not  long  after 
this  conveyance,  possession  was  taken,  which  had  been  con- 

tinued by  clearing  and  improving  part  of  the  land,  down  to 
the  time  of  bringing  this  ejectment. 

The  plaintiffs  claimed  under  an  improvement  made  by 
Henry  Day,  about  the  year  18O1,  or  perhaps  before,  which 
was  conveyed  to  James  Kelly  on  the  12th  January,  1803* 
who  sold  a  moiety  to  Robert  Wrayon  the  6th  January,  1813. 

The  possession  under  Day's  improvement  had  been  con- 
tinued by  him,  or  those  claiming  under  him,  without  inter- 

ruption. On  the  15th  March,  1815,  a  warrant  was  taken  out 
by  Robert  Wray  and  James  Kelly,  the  plaintiffs,  for  400  acres 

of  land  founded  on  Day's  improvement,  on  which  a  survey 
of  439  acres  was  made  on  the  9th  June,  1815,  including  the 

100  acres  in  dispute,  which  were  also  included  in  Cadwalader' s 
survey.  The  plaintiffs  contended,  that  when  Cadwalader's 
survey  was  returned  to  the  land  office,  the  officers  of  the  Com- 

monwealth were  imposed  on  by  the  assertion  of  the  deputy 
surveyor  in  his  return,  that  the  survey  contained  only  42€> 
acres,  and  that  being  afterwards  informed  of  this,  the  Board 
of  Property  made  an  order  on  the  14th  March,  1815,  (the 

day  of  the  date  of  the  plaintiffs'  warrant,)  to  resurvey  Cad- 
•walader's  warrant,  and  make  return  to  them  of  that  resurvey 
together  with  a  survey  on  the  plaintiffs'  warrant,  noting 
the  interferences,  and  shewing  the  exact  quantities  in  each. 
This  evidence  with  the  proceedings  thereon,  the  plaintiffs 
offered  to  give  in  evidence,  but  the  defendant  objected  to  it, 

VOL.  VII— X  x 
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1821.      because  the  order  was  made  without  notice  to  Cadrvalader 

Chamber*.      or  to  njmseif.     The  Court  admitted  the  evidence,  and  the burg. 

-  defendant's  counsel  excepted  to  their  opinion. 
* 

WRAT  Evidence  was  afterwards  given  by  the  plaintiffs,  to  shew 

lcr>  that  the  defendant  had  notice  of  the  claim  set  up  under  Day's 
improvement,  before  any  part  of  the  10O  acres  was  cleared 
or  improved.  When  the  evidence  was  closed  on  both  sides, 

the  defendant's  counsel  proposed  three  points  to  the  Court,  on 
which  they  requested  them  to  deliver  an  opinion  to  the  jury. 
The  third  point  was  the  following. 

Although  the  survey  under  which  the  defendant  claims 

contains  more  land  than  is  stated  in  the  return,  yet  the  Com- 
monwealth having  received  the  return,  and  the  defendant 

-  being  a  bonafide  purchaser,  and  having  made  valuable  im- 
provements upon  the  land,  it  would  be  against  equity  in  the 

Commonwealth  to  compel  the  defendant  to  throw  off  the 

surplus  in  any  particular  place,  or  do  any  thing  more  than 
compel  him  to  pay  for  the  surplus  when  the  land  should  be 

patented,  or  at  most,  to  throw  it  off  at  such  parts  as  the  de- 
fendant might  elect. 

Answer  of  the  Court.  To  this  the  plaintiffs  answer:  whe- 
ther the  defendant  is  a  bona  fide  purchaser  without  notice, 

and  whether  he  has  made  valuable  improvements,  are  ques- 
tions for  the  jury.  If  the  jury  should  believe  some  of  the 

witnesses,  viz.  William  Grady,  the  clearing  was  made  after 

seeing  the  plaintiffs  line.  The  law  will  be  as  the  jury  find  the 

fact,  with  this  exception,  when  double  the  quantity  is  returned 

which  is  stated  in  the  return,  the  jury  will  judge  whether 
the  fraud  is  not  so  manifest  as  to  affect  any  person  on  the 

ground  with  notice  of  a  fraud. 

The  plaintiffs  have  also  requested  us  to  instruct  you,  &c.* 

Tod,  for  the  plaintiff  in  error,  now  contended,  first,  that 

the  Board  of  Property  had  no  right  .to  issue  an  ordtr  for  a 

resurvey  of  Cadwalader^s  land  without  notice  to  him  :  and 
secondly,  that  the  Court  below  gave  no  opinion  on  the  point 

proposed  to  them  on  behalf  of  the  defendant.  He  further 

contended,  that  the  answer  was  not  correct,  and  cited  2  Sm. 

*    The  President  of  the  Court  was  absent. 
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L.  141,  142,  note,  143.  164.  6  Binn.  102.  107.  114.   1  leates,      1821. 

322.  Boar  v.  Maoris  Administrators,  1  Ser&.  &  Rawle,  166.  Chambers- 

burg. 

Burnside,  contra,  insisted,  that  the  Board  of  Property  may     SIMPSON 
at  any  time  before  the  issuing  of  a  patent,  correct  errors  or      WRAIT 

relieve  against  frauds,  and  for  that  purpose  may  order  re-  and  anothec- 
surveys.     On  the  return  of  the  resurvey,  the  party  might  ap- 

pear, and  would  be  heard.     He  cited  2  Yeates,  86.     On  the 

other  point  he  contended,  that  the  Court  below  after  stating 
the  point  proposed  by  the  defendant,  having  then  stated  the 

answer  given  by  the  plaintiffs'  counsel,  intended  to  adopt  the 
answer,  and  it  is  to  be  considered  as  theirs.     On  the   sub- 

ject of  the  correctness  of  the  answer,  he  cited  Acts  of  As- 

sembly, 8th  April,  1785,  Purd.   Dig.  378.  3d  April,  1792, 

Purd.  Dig.  484.  13th  March,  1817,  Purd.  Dig.  406. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN,  C.  J. — I  think  there  can  be  no  doubt  that  the 

evidence  was  properly  admitted.  Upon  a  suggestion  of  im- 

position by  so  great  a  quantity  of  surplus'  in  Cadwalader's 
survey,  it  was  not  only  the  right,  but  the  duty  of  the  Board  to 

have  the  matter  inquired  into.  As  to  notice  to  the  defendant, 

it  would  be  sufficient,  if  he  had  an  opportunity  of  appearing 
before  the  Board  of  Property,  and  making  defence,  on  the 

return  of  the  resurvey  ordered  by  them.  At  all  events  the 

determination  of  the  Board  was  not  conclusive,  but  might 

be  controverted  in  an  action  of  ejectment.  It  has  always 

been  the  practice  of  our  Courts,  to  permit  the  proceedings 

of  the  Board  of  Property,  even  though  irregular,  to  be  given 

in  evidence,  and  to  instruct  the  jury  as  to  the  legal  opera- 
tion of  them.  There  was  no  error  therefore,  in  the  admis- 

sion of  this  evidence.  If  the  surveys  made  in  pursuance  of 

the  order  of  the  Board  of  Property  stand  good,  the  plaintiffs 

will  take  100  acres  of  the  defendant's  original  survey,  but 

the  defendant  will  still  hold  650  acres,  under  Cadwalader's 
warrant  for  400  acres.  The  plaintiffs  afterwards  gave  evi- 

dence, that  the  defendant  had  notice  of  the  claim  under 

Day's  improvement,  before  he  had  cleared  or  improved  any 
part  of  the  100  acres  in  dispute.  After  the  evidence  was 

closed  on  both  sides,  the  defendant's  counsel  stated  several 
questions  on  which  they  requested  the  opinion  of  the  Court 
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1821.      to  be  given  to  the  jury.     It  is  assigned  for  error,  that  those 
questions  were  not  answered,  and  without  doubt  the  third 

-  question  was  not,  whatever  may  be  said  as  to  the  others. 

Smp8<»\      -fhe  tnjrd  question  is  stated  by  the  Court,  after  which,  they 
say,  that  the  plaintiffs'  counsel  have  given  a  certain  answer 
to  it,  which  is  also  stated  ;  but  the  Court  gave  no  opinion  of 
their  own.  It  is  now  said,  that  the  Court  intended  to  adopt 

the  answer  given  by  the  plaintiffs'  counsel.  It  may  be  so, 
but  it  does  not  appear  so  by  the  record,  and  therefore  we 
cannot  say  that  the  question  was  answered  by  the  Court.  It 
is  with  regret,  that  for  a  slip  of  this  kind,  we  are  obliged  to 
reverse  a  judgment,  the  merits  of  which,  so  far  as  we  can 
judge  from  the  evidence,  were  strongly  with  the  plaintiffs. 
It  is  very  clear,  that  a  survey  containing  on  its  face  420  acres, 

but  in  fact  750,  ought  to  be  inquired  into.  The  bare  accep- 

tance of  it  in  the  surveyor  general's  office,  without  patent, 
could  not  be  obligatory  in  a  case  like  the  present,  where  the 

person  claiming  under  it,  had  notice  before  he  had  gone  to 
any  expense  in  improvements,  of  an  adverse  claim,  which 

although  it  might  take  part,  would  yet  leave  more  than  ap- 
peared on  the  face  of  the  draft,  to  be  contained  in  the  survey. 

These  remarks  are  confined  to  the  case  before  the  Court,  and 

by  no  means  intended  as  an  intimation  of  any  opinion  that  the 
Board  of  Property  possess  a  general  power  to  cut  off  the  sur- 

plus in  ancient  surveys  which  have  not  been  patented. 
I  am  therefore  of  opinion,  that  the  judgment  should  be 

reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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/  Chambers- 

burg. 

BLYTHE  against  M'CriN xtc  and  another. 

IN  FRROR  Monday, 
'  October  15, 

ERROR  to  the  Court  of  Conmon  Pleas  of  Franklin    A.  holding a  mortgage  of 

county,  in  an  ejectment  brought  bf  Samuel  Blythe  against  C.'s  land, 

John  M'Clintic  and  Matthew  Duncai,  in  which  there  was  a2rX!u2h 
verdict  and  judgment  for  the  defendnts  in  the  Court  below.  w,°uld  Purr   „ J       °  chase  the  land 

at  Sheriff's 

The  case  was  argued  by  Clarke  aid  Brown,  for  the  plain-  ae'ertaliiprice, 
tiff  in  error,  and  J.  Riddle  and  Charters*  for  the  defendants lo  be  Pa'd  Mm by  B.,  and  by 
in  error.  .  another  agree- 

ment that  cer- tain property 

The  opinion  of  the  Court  was  deivered  by  held  by  B., 
_  .    .  .  _  r  i       j  together  with 
TILGHMAN,  C.  J.— This  is  an  ejetment  for  a  tract  of  land  the  mortgaged 

in  Franklin  county.  Evidence  wai  giren  of  title  in  -Samuel ^^^  ap_ 
Nicholson,  who  on  the  28th  Decenber  1793,  conveyed  to  plied  to  paying 
«v    >        IT-    »  M          r      n    ii    i  j  a  debt  due  by 
John  Nicholson,  who  mortgaged  to  Joseph  Ball,  by  deed  p.  to  .\.,and 
dated  £0th  October,  1794.     On  the  31st  March,  1801,  two  ̂ JJ^J 

distinct  articles  of  agreement  were  e:ecated,  between  Joseph  do  so,  then  the 

Ball  and  Samuel  Nicholson.     By  on»  of  these  articles,  after  B.  to  p»y  for 

a  recital  "  that  the  late  John  Nichdsoi,  then  deceased,  had  J^"™?*" 
mortgaged  to  Joseph  Ball,  three   tacts  of  land,  (of  which  chased  by  A. 

J.         r  ,       ot.      -a- should  be 
that  in  dispute  is  part,)  which  were  advertised  by  the  bnerin  V0jd.  A.  pur- 

of  Franklin  county  for  sale  on  the  9th  April  next  ensuing,  J^^g  ̂e_ 
and  that  Samuel  Nicholson  was  desrous   to  become  the  pur-  riff's  sale :  no 

chaser  thereof,"  it  was  agreed   th.t    the   said  Joseph  Ball 
should  purchase  the  said  three  tncts,  containing  together, 

about  460  acres,  at  the  Sheriff's  sale,  provided  the  same  proceeds  of 

should  not  go  higher  than  14,000  (ollars,  and  convey  them  payPA.'s  debt, 
to  the  said  Samuel  Nicholson,  for  th<  sum  of  14,000  dollars,™''  the  agree- menU  be- 

to  be  paid  in  manner  following,  viz.  one-third  on  or  before  tween  the  par- 

the  9th  April,  1802,  with  lawful  in.erest  thereon  from  9th  ̂ y6^,™11 
celled  and  re- leases given ; 

after  which  B.  conveyed  to  D  ,  a  friend  of  B  ,  and  a  person  in  necessitous  circumstances  ;  held,  in 
an  ejectment  by  I),  against  persons  claiming  under  A.,  that  evidence  is  not  admissible  to  shew 
that  A.  recovered  his  debt  by  proceedings  against  the  properly  of  C. 
Where  judgment  has  been  obtained  in  a  scire  facias  on  a  mortgage,  evidence  is  not  admissible 

afterwards  in  an  ejectment  to  shew  payment  of  the  mortgage  debt  prior  to  the  judgment. 
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April,  1801,  and  the  regaining  two-thirds  in  six  equal  an- 
nual payments,  the  first  whereof  to  be  made  on  the  9th  April, 

1803,  and  so  on  yearly  on  the  9th  April,  until  the  whole 
should  be  paid,  with  lavful  interest  on  each  payment,  from 
the  9th  April,  1801.  Jy  the  other  article,  after  a  recital 

"  that  John  Nicholson  \\«s  in  his  life-time  indebted  to  Joseph 
Ball  in  the  sum  of  51,(pO  dollars  or  thereabouts,  for  which 

the  said  Ball  had  obtain-d  judgments,  which  bound  his  pro- 
perty in  the  counties  o|  Franklin  and  Dauphin  in  Pennsyl- 

vania, to  satisfy  \vhich,6undry  lots  of  ground  in  the  city  of 
Washington  were  convtyed  by  the  said  John  Nicholson  to 
the  said  Ball,  and  that  pjrt  of  the  said  property  in  Franklin 
county  was  claimed  by  he  said  Samuel  Nicholson,  by  virtue 
of  an  agreement  betweti  him  and  the  said  John  Nicholson, 
and  that  the  said  Ball  hjd  agreed  to  sell  to  the  said  Samuel 
Nicholson  the  property  50  claimed,  for  the  sum  of  14,OOO 
dollars,  and  that  the  sad  John  Nicholson  had  conveyed  to 
the  said  Samuel  Nicholson,  sundry  debts  and  property  of  va- 

rious kinds,  to  secire  aid  indemnify  him  against  any  sums 
which  he  should  be  oblged  to  pay  for  the  purchase  of  the 

premises  ;"  it  was  igrerd  between  the  said  Samuel  Nichol- 
son and  the  said  Bdl,  tiat^all  the  property  bound  by  the  said 

mortgage  or  judgnen:,  and  all  the  debts  and  property  as- 
signed to  the  said  Harruel  Nicholson  by  the  said  John  Ni- 
cholson should  be  applfed  to  the  payment  of  the  debt  due 

to  the  said  Ball,  and  in  ;ase  there  should  be  a  sufficient  sum 

arising  therefrom  to  saisfy  the  same,  then  the  obligations 
which  the  said  Samuet  Nicholson  should  give  to  the  said 
Ball  to  the  amount  of  l^OOO  dollars,  for  the  purchase  of  the 
said  46O  acres  of  land,  should  be  delivered  up  to  the  said 
Samuel  Nicholson  and  :ancelled.  Joseph  Ball,  after  the 
making  of  these  agreenents,  had  the  mortgaged  lands  in 

Franklin  county  sold  fy  virtue  of  a  le-oari  facias,  on  a 
judgment  obtained  on  lis  mortgage  in  October,  1802,  and 

became  the  purchaser  hmself,  for  the  sum*  of  4,OOO  dollars, 
and  received  .a  deed  o.:  conveyance  from  John  Brotherton 
the  Sheriff,  on  the  8th  January,  1803.  There  was  no  evi- 

dence of  any  payment  made  by  Samuel  Nicholson  to  Ball,  in 
pursuance  of  their  agreement.  But  it  appeared  by  several 
letters  of  Samuel  Nicholson  to  Ball,  dated  the  17th  February, 

1st  March,  20th  April,  and  25th  April,  1805,  that  Nicholson 
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despaired  of  being  able  to  make  payment,  and  offered  to  1821. 
cancel  the  agreements  of  the  31st  March,  1801.  This  offer 
was  accepted  by  Ball,  and  on  the  25th  April,  1805,  (the  day 

of  the  date  of  the  last  letter,)  an  indenture  was  executed,  by  BI.YTHE 
which  the  parties  mutually  released  ea:h  other  from  both  the  M<CMSTIC 

said  agreements,  and  declared  that  the  same  should  be  con-  * 
sidered  as  in  all  respects  null  and  void.  On  the  1st  March, 
1806,  Samuel  Nicholson  executed  a  conveyance  to  Samuel 

Blythe,  the  plaintiff,  of  500  acres  of  land  in  Fran&lin  county, 
comprehending  the  land  in  dispute,}  in  consideration  of 
1 6,OOO  dollars,  paid  or  secured  to  be  pad  to  him,  with  war- 

ranty against  the  said  Samuel  Nichdsoi  and  his  heirs,  and 
all  persons  lawfully  claiming  or  to  claim  under  him.  or  them. 
About  the  time  of  this  conveyance,  mcl  for  some  time  before 
it,  a  great  intimacy  subsisted  betweei  Blythe  and  Nicholson  ; 
and  Blythe  was  in  necessitous  circumstances.  This  is  a  sum- 

mary of  the  evidence  given  on  the  rial  in  the  Court  below, 

after  which  the  plaintiff's  counsel  offired  to  give  in  evidence, 
a  number  of  mortgages  from  John  licholson  to  Joseph  Ball, 
for  lands  in  different  counties  in  Pennsylvania,  and  proceed- 

ings on  some  of  those  mortgages,  with  a  view  of  shewing  .that 
Ball  had  received  as  much  as  would  ply  his  whole  debt  of 
51,000  dollars.  He  also  offered  in  evidence,  several  deeds 
to  Samuel  Blythe  for  land  in  Delaware  :ounty,  Pennsylvania, 
dated  in  the  year  1805,  and  deeds  fcr  the  same  land  from 
Blythe  to  Samuel  Nicholson,  in  the  year  1807.  All  this  evi- 

dence was  rejected  by  the  Court,  whereupon  the  counsel  for 
the  plaintiff  excepted  to  their  opinion. 

When  Samuel  Blythe,  the  plaintiff,  icceived  a  conveyance 
of  the  land  in  dispute,  from  Samuel  Ncholson,  the  legal  title 
was  in  Joseph  Ball,  of  which  the  plainiff  was  bound  to  take 

notice,  because  Ball  had  purchased  at  the  Sheriff's  sale,  and 
received  a  deed  from  the  Sheriff,  whicl  was  on  record.  The 
plaintiff,  who  claimed  under  Samuel  Nicholson,  stood  in  his 
place,  and  had  only  such  an  equitable  interest  as  Nicholson 
could  convey  to  him.  But  what  was  that  ?  A  few  months 
before  Samuel  Nicholson  conveyed  tc  the  plaintiff,  he  had 
come  to  a  full  understanding  with  Bal*  and  mutual  releases 
had  passed  between  them.  Now,  when  those  releases  were 
executed,  it  was  well  known  to  Nichokon,  that  Ball  had  been 

a  purchaser  at  Sheriff's  sale,  and  received  a  deed  from  thr 
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Sheriff,  by  which  any  interest  which  he  might  once  have  had 
jn  the  mortgaged  premises  by  virtue  of  a  deed  from  his  bro- 
ther  John  Nicholson,  in  the  year  1795,  was  extinguished; 
and  when  Ball  released  him  from  his  obligation  to  pay  14,OOO 
dollars,  and  he  released  Ball  from  the  agreement  to  apply 

the  procee(ls  of  sundry  other  securities,  towards  the  dis- 
charge of  the  debt  of  51,000  due  from  John  Nicholson  to 

Ball,  of  which  the  debt  due  by  this  mortgage  formed  a  part, 
I  think  it  must  have  been  the  intent  of  both  parties,  that  Ball 

was  to  retain  the  mortgaged  premises,  purchased  at  Sheriff's 
sale,  discharged  from  all  equity  or  claim  of  Nicholson.  Then 
if  Nicholson  could  make  no  further  claim,  neither  could  the 

plaintiff  who  comes  n  jnder  him.  Indeed,  it  appears  very 
extraordinary,  and  very  suspicious,  that  after  what  had  passed 
between  Ball  and  Ni;htlson,  the  latter  should  undertake  to 

make  a  conveyance  to  Bit/the,  who  was  then  distressed  for 
money,  and  being  empbyed  as  his  agent,  (as  appears  by  the 
letters  from  Nicholson  to  Ball,}  must  probably  have  been 
acquainted  with  the  setlement  and  releases  which  had  taken 
place.  But  there  is  an<ther,  and  a  decisive  reason,  why  the 

evidence  offered  by  th<  plaintiff  should  not  have  been  ad- 

mitted. A  scire  fatia:  on  Ball's  mortgage  had  issued  to 
August  Term,  1802,  against  the  widow  and  heirs  of  John  Ni- 

cholson, deceased,  ard  Samuel  Nicholson  and  others  terre 
tenants.  To  this  writthe  Sheriff  returned,  that  he  had  made 

known,  &c.,  and  jucgment  was  entered  in  October,  1802. 
Now  this  evidence  offered  by  the  plaintiff  went  to  prove  pay- 

ment prior  to  that  judgment.  That  certainly  was  inadmissi- 
ble. If  any  payment  had  been  made,  Nicholson  might  have 

pleaded  to  the  scire  Jicias.  That  was  his  time,  and  having 
suffered  judgment  to  >ass  against  him,  neither  he,  nor  those 
claiming  under  him  en  be  let  in  to  plead  payment  afterwards. 
The  counsel  for  the  paintiff,  did  indeed  contend,  that  Samuel 
Nicholson  suffered  jutgment  to  go  on  the  mortgage,  because 
he  had  agreed  to  purchase  of  Ball,  and  the  agreement  being 
afterwards  cancelled,  he  should  be  permitted  to  open  the 
judgment  and  plead  p;yment,  or  what  is  the  same  thing,  give 
evidence  of  payment  in  this  ejectment.  But  I  am  of  a  very 
different  opinion.  Bj  the  cancelling  of  the  agreements  be- 

tween Nicholson  and  Ball,  Nicholson  was  discharged  from 
the  payment  of  14,000  dollars  which  he  had  bound  himself 
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to  pay,  and  not  the  least  intimation  appearing  in  the  "mden-      1821. 
tures  of  release,  of  any  intention  to  permit  him  to  set  up  a  Chb™%ers' 
plea  of  payment,  which  might  affect  the  title  of  the  land 
purchased  by  Ball  of  the  Sheriff,  I  can  see  no  pretence  in  law 

or  equity,  for  admitting  evidence  of  payment,  either  by  Ni~ 
cholson,  or  the  plaintiff  who  stands  in  his  place.     1  am  there- 

fore of  opinion,  that  the  evidence  was  properly  rejected  by 
the  Court  below,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

BRINDLE  and  another  against  M{!LVAINE. 

IN  ERROR.  Monday, October  15. 

ERROR  to  the  Court  of  Common  Pleas  of  Franklin    A.  convey- ed  toB.,25 

COUnty.  acres  of  land, 
part  of  a  large 

m  ,  tract,  in  con- 

This  was  an  ejectment  for '25  acres  of  land  in  Franklin  sideration  of 
county,  brought  against  George  Brindle  and  John  Brother-  andJaTthe8' 
ton  by  Elizabeth  M<-Ilvaine*the  plaintiff  below,  who  having  same  time,  B. 
,.     ,     r  J-7  .         ,     .  ,    ,  bgaveA.abond died  alter  the  commencement  of  the  action,  her  heir  and  de-  for  the  pay- 

visee,  Alexander  M*-Hvaine,  was  substituted  in   her  place,  IJexTd^/'and 
according  to  the  Act  of  Assembly  in  such  case  provided.  *.ho  Pe™»'t- 
Both  plaintiff  and  defendants  claimed  under  Robert  Haslet,  the  25  acres  if 

who  was  seised  in  fee  of  a  large  tract  of  land  of  which  the  ,,^1^,^!^ 

25  acres  in  dispute  were  part.     On  the  24th  March^   1 808,  agreeing  to 
Robert    Haslet,   who    married    the    daughter    of   Elizabeth  advance  of 

M'-Ilvaine,  executed  a  deed   by  which  he  conveyed  to  the  P™6  °^e 
said  Elizabeth,  the  25  acres  in  question  in  fee,  in  considera-  which  he 

tion  of  325/.  to  be  paid  by  her ;  and  on  the   same  day  she  ™n^|e8e  A.  * 
gave  him  her  bond  in  the  penalty  of  2,OOO  dollars,  with  the  retained  pos- 

session, and 

following  conditions,  viz.  that  the  said  Elizabeth  should  pay  afterwards entered  into 

articles  of 

agreement  with  C.  to  sell  the  whole,  in  consideration  of  money  and  land,  and  eventually  gave  C. 
a  deed  for  th«-  whole.  B.'s  deed  was  not  recorded  till  after  the  agreement,  but  C.  then  had  no- 

tice of  it.  Held,  that  B.  had  no  right  to  sell  on  the  terms  thai  part  of  the  consideration  money 
should  be  paid  in  land  :  but  that  B.  could  not  recover  the  25  acres  from  C.,  until  B.  tendered  all 
the  purchase  money  due  on  the  bond. 

VOL.  VII.— Y  y 
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1821.      to  the  said  Haslet  the  sum  of  325/.  on  the  day  next  following 
Chambers-     tne  date  of  the  said  bond,  and  also,  "  that  she  should  well owg, 

  1    and  truly  allow  and  permit  the  said  Robert  Haslet  to  sell  and 
BIIISDLK    convey  a  certain  piece  of  land,  containing  25  acres,  which  is and  miothvr 

this  day  conveyed  to  her  by  the  said  Robert,  for  which  the 

HK'  said  above  sum  is  the  consideration,  provided  the  said  Robert 
shall  think  proper  to  sell  the  residue  of  the  said  tract  of  land, 
and  he  the  said  Robert  agreeing  to  allow  the  said  Elizabeth 
the  advance  of  price  on  the  said  piece  of  land,  for  which  he  may 

sell  the  land."  The  deed  to  E.  M'-Ilvaine,  was  not  recorded 
until  the  1st  October,  1810.  The  possession  was  not  deli- 

vered to  her,  but  retained  by  Haslet,  who  on  the  21st  Octo- 
ber, 1808,  entered  into  articles  of  agreement  with  JohnBro- 

therton,  one  of  the  defendants,  for  the  sale  of  the  whole 

tract,  containing  about  178  acres,  and  including  the  25  acres, 
for  the  sum  of  4,800  dollars,  in  money,  and  1OO  acres  of 
other  land,  to  be  conveyed  to  Haslet  by  Brotherton.  At  the 
time  when  this  agreement  was  made,  Brotherton  was  put 

in  possession  of  the  bond  from  E.  M'-Ilvaine  to  Haslet.  On 
the  31st  March,  1817,  Haslet  executed  a  deed  of  conveyance 
to  Brotherton,  in  pursuance  of  the  articles  of  agreement. 

This  deed  was  in  Haslet's  own  name,  without  taking  any 
notice  of  the  power  derived  from  E.  M'-Ilvaine.  George 
Brindle,  the  other  defendant,  claimed  under  Brotherton. 

Whether  Mrs.  M^Ilvaine  had  paid  any  part  of  her  bond  or 
how  much,  were  facts  on  which  some  evidence  was  given, 
but  the  parties  differed  with  respect  to  them,  and  they  were 
submitted  to  the  jury.  But  there  were  two  points  of  law 
on  which  the  Court  below  delivered  an  opinion,  to  which  the 
counsel  for  the  defendants  excepted. 

The  first  point  was,  on  the  validity  of  the  deed  from  Has- 
let to  Brotherton.  The  Court  were  of  opinion,  that  being 

made  in  Haslet's  own  name  it  had  no  effect  as  to  the  25  acres, 
the  legal  estate  in  which  was  in  Elizabeth  M*-Ilvaine. 

And  in  the  second  place,  it  was  given  in  charge  to  the 

jury,  that  the  plaintiff  was  entitled  to  recover  in  this  eject- 
ment, without  tender  or  payment  of  the  balance  of  the  pur- 
chase money  due  from  Mrs.  M'l/vaine  on  her  bond,  sup- 
posing any  part  to  remain  unpaid. 
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S.  Riddle  and  Brown,  for  the  plaintiffs  in  error.  1821. 

1.  The  Court  charged  the  jury  erroneously  in  stating  that  ch£™bfers~ 
the  power  to  sell  was  not  properly  executed.      We  contend 

that  it  was  even  good  at  law.  Parker  v.  Kelt.  1  Ld.  Ray.  659.      B»I!™« J  and  another 

Sir  Edward  Clerks  Case,  6  Co.  17.     1  Bac.  Ab.  Authority  C.          v. 

But  granting  that  the  power  was  not  legally  executed,  yet 
chancery  will  in  such  case  compel  the  principal  to  convey. 

2.  The  bond  bearing  the  same  date  as  the  deed,  is  in  the 

nature  of  a  defeasance  of  the  deed.  Neither  E.  M^Ilvaine, 
nor  her  devisee,  can  recover  without  paying  the  purchase 
money  due  by  her.  Brotherton  had  paid  for  the  whole 

tract,  and  was  entitled  to  all  money  due  from  E.  M'-Hvaine, 
and  the  Court  ought  to  have  directed  the  jury  that  it  should 
have  been  tendered  or  paid  before  she  or  her  devisee  could 
recover.  She  was  a  vendee,  and  the  vendor  had  a  lien  for 

the  purchase  money.  Irvine  v.  Campbell,  6  Binn.  118.  1  Fern. 
267.  2  P.  Wms.  £94. 

A.  Chambers  and  G.  Chambers,  contra. 

1.  There  was  no  power,  but  only  an  agreement  to  give  a 

pdwer.     If  this  agreement  which  was  contained  in  the  con- 
dition of  the  bond  were  broken,  Haslet  had  his  remedy  on 

the  penalty.     Mrs.  M*Ihaine  did  not  mean  to  give  Haslet 
power  to  receive  the  purchase  money.     But  if  there  was  a 
power,  it  was  coupled  with  an  interest,  and  the  legal  estate 

remained  in  Mrs.  M^Ilvaine.     Such  power  should  have  been 
set  forth  and  strictly  pursued.   Co.  Lit.  236.  a.  5  Johns.  Rep. 
58.    The  conveyance  by  an  attorney  must  be  in  the  name  of 

the  principal.    Comb's  Case,  9   Co.  76.    Fran&lin  v.   Smallt 

2  Ld,  Ray.  1418.  1  Bac.  Ab.  (Wilson's  Ed.}  tit.  Authority. 
7   Mass.  Rep.   14.  2   Caine's   Rep.   66.    Peters  v.  Condron, 
2  Serg.  fe?  Rawle,  80.     The  deed  of  Haslet  to  Brotherton 
was  simply  in  his  own  name,  and  moreover,  it  was  in  part  a 
sale  for  land,  the  consequence  of  which  was,  that  it  could  not 
be  known  whether  he  sold  for  an  advanced  price  or  what  the 
advance  was. 

2.  £•  M'-Itvaine  had  a  right  to  enter  immediately  on  re- 
ceiving the  deed :  consequently  she  was  entitled  to  posses- 

sion without  paying  the  purchase   money.     On    this   point 
they  cited  Sugden  on  Vendors,  371.   374.  384.  Galbraith  v, 
Fenton,  3  Serg  &?  Ratvlc,  359. 
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1821.  ^ne  opinion  of  the  Court  was  delivered  by 
Chamberi-  TiLGHMAN,  C.  J. — As  the  defendants  stand  on  an  equi- 
U'3'  table  defence,  it  is  not  very  material  whether  the  deed  from 
BHINDLE  Haslet,  conveyed  the  estate  of  Elizabeth  M'llvaine  or  not. 

another  jf  tnere  were  no  other  objection  than  the  form  of  convey- 
ance,  neither  Mrs.  M'llvaine,  nor  the  defendant  who  claims 

as  her  devisee,  would  be  permitted  to  take  advantage  of  that 
defect.  But  there  is  a  more  substantial  objection,  which 
will  appear  by  considering  the  nature  of  the  contract  between 

Haslet  and  his  mother-in-law,  Mrs.  M'-Ilvaine.  Haslet's 
deed  to  her,  and  her  bond  to  Haslet,  bear  the  same  date,  and 

must  be  considered  as  one  transaction;  Although  Haslet 

conveyed  25  acres,  part  of  his  larger  tract,  yet  it  was  un- 
derstood, that  he  was  to  have  power  to  sell  the  whole  tract, 

including  the  25  acres,  provided  that  Mrs.  M'-Ifaaine  was 
to  have  the  benefit  of  the  advance  in  price,  if  any  there 

should  be.  This  power  Mrs.  M'-Ilvaine  could  not  revoke, 
because  it  was  in  part  the  consideration  of  Haslet's  conveyance 
to  her,  and  the  reason  of  his  reserving  the  power  is  plain. 
It  might  have  prejudiced  the  sale  of  the  whole  tract,  if  these 
25  acres  were  cut  out  of  it.  On  the  other  hand  the  interest 

of  Mrs  M'-Il'oaine  was  attended  to.  For  while  care  was  taken 
that  the  whole  tract  should  be  sold  to  the  best  advantage, 

she  was  to  be  the  gainer  by  any  advance  of  price  which  Has- 
let might  obtain.  Haslet  therefore  had  no  right  to  sell  in 

such  a  manner  as  would  make  it  impossible  to  know  what 
the  advance  of  price  was,  which  he  has  done,  by  taking  part 

of  the  price  in  land.  And  although  Mrs.  M'1/vaine's  deed 
was  not  on  record,  when  Brotherton  made  his  agreement, 

yet  it  appears  that  he  was  fully  acquainted  with  it,  because 
he  was  put  in  possession  of  her  bond  which  recites  it.  But 

if  Mrs.  M<Ihaine9s  devisee  insists  on  vacating  the  sale  of 
these  25  acres,  he  ought  not  to  be  permitted  to  take  the  pos- 

session from  Brotherton,  till  -he  pays  the  purchase  money. 
Considering  all  the  circumstances  of  the  contract,  and  the 

retaining  of  the  possession  by  Haslet,  it  seems  to  have  been 
the  intent  of  the  parties  that  Haslet  should  keep  the  security 

for  payment  in  his  own  hands.  If  he  sold  at  an  advanced 

price,  all  that  he  had  to  do,  was  to  pay  the  advance  to  Mrs. 

M>Ilvaine,  and  keep  the  residue  for  himself.  If  he  sold 

at  exactly  the  same  rate  that  she  paid,  he  might  keep  the 
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whole,  and  in  that  case  she  would  have  nothing  to  pay.  But  1821. 

the  power  in  Haslet  to  sell,  though  irrevocable  by  Mrs.  Chambers- 
M*Ilvaine,  was  not  to  be  abused  by  protracting  the  sale  for 

an  unreasonable  length  of  time.     In  such  case,  on  tender  of     BHJNOIB an<l  another 

the  purchase  money  and  interest,  she  should  have  been  en-  v. 
titled  to  recover  the  possession.  This  construction  of  the 
contract,  gives  perfect  equity  to  both  parties,  and  seems 
really  to  be  what  both  intended.  I  am  therefore  of  opi- 

nion, that  there  was  error  in  that  part  of  the  charge  of  the 
President  of  the  Court  of  Common  Pleas,  in  which  it  was 

said,  that  the  plaintiff  was  entitled  to  recover  without  payment 

or  tender  of  the  purchase  money.  It  follows  that  the  judg- 
ment is  to  be  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

CLARK  against  WORLEY. 

IN  ERROR.  Monday, 

October  22. 

ERROR  to  the  Court  of  Common  Pleas  of  Cumber.    The  sure- 
county. 

ble  for  his 

A  case  was  stated  in  the  Court  below,  and  agreed  to  be  ̂'each  of  duty in  not  paying 

considered  in  the  nature  of  a  special  verdict,  in  a  suit  brought  over  money 

there  by  appeal  from  a  magistrate,  in  which  Joseph  Worley,  ̂ warrant0" 
the  defendant  in  error,  was  plaintiff,  and  William  Clark  was  !)lacfd  inhis 

hands,  corn- defendant,  manding  him 
to  levy  on  a 
constable  of 

James  Hildebrand  was  appointed  to  the  office  of  constable  an  ̂ joining 
*  tow  iisniD    un*~ 

of  Allen  towriship,  Cumberland  county,  in  the  spring,  of  the  tier  the  12th 
year  1820,  and  on  the  3d  April,  1820,  William  Clark  became  Stofaoth 
bound  as  his  security  in  an  obligation  to  the  Commonwealth  March,  1810. 
for  the  just  and  faithful  discharge  of  his  said  office.     This 

obligation  agreeably  to  the  29th  sect,  of  the  Act  of  Assembly 
of  the  20th  March,  1810,  Purd.  Dig.  89,  was  declared  to  be 

"  held  in  trust  for  the  use  and  benefit  of  all  persons  who 
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1821.  might  sustain  injury  from  him  in  his  official  capacity  by  rea- 

ch£™bert'  son  of  his  neglect  of  duty."  This  suit  was  brought  by  Wor- 
   ley  against  Clark,  as  security  for  Hildebrand,  founded  on  the 

CLARK      following  facts. 
WORLET. 

Worley  had  recovered  a  judgment  against  Samuel  Coover, 
then  constable  of  East  Pennsboro  township,  agreeably  to  the 
12th  sect,  of  the  Act  of  20th  March,  1810,  Purd  Dig.  359, 
for  55  dollars  and  15  cents,  and  on  the  7th  September,  1820, 
after  Coover  had  ceased  to  be  a  constable,  an  execution  on 

the  said  judgment^was  delivered  to  Hildebrand,  as  constable 

of  Allen  township,  which  adjoins"  East  Pennsboro  township. 
When  the  execution  was  delivered,  there  were  two  con- 

stables, legally  qualified,  and  acting  for  East  Pennsboro 
township.  Hildebrand  received  part  of  the  money,  but  paid 

none  over  to  Worley, 'who  afterwards  brought  suit  against 
Hildebrand,  and  on  the  llth  October,  182O,  recovered  judg- 

ment against  him,  under  the  12th  sect,  of  the  Act  of  20th 
March,  1810,  by  confession,  for  the  sum  of  57  dollars  68 

cents.  Execution  was  issued  on  this  judgment,  but^returned 
nulla  bona  and  non  est  inventus. 

The  Court  below  gave  judgment  for  the  plaintiff. 

Ramsey,  for  the  plaintiff  in  error,  now  contended,  that 
Clark  as  security  for  Hildebrand,  was  not  liable  for  his  acts 
done  out  of  the  township  of  Allen.  The  12th  sect,  of  the 
Act  of  20th  March,  1810,  under  which  the  proceedings 

took  place,  requires  the  justice  to  issue  "  a  summons  di- 
rected for  service  to  a  constable,  or  to  some  other  fit  person 

who  shall  consent  to  serve  the  same,  and  having  so  consented 
by  accepting  of  such  process,  shall  be  bound  to  execute  the 
same,  under  a  penalty  of  20  dollars,  Sec.,  but  should  not  a 
constable  or  other  fit  person  conveniently  be  found  to  serve 

the  process  as  aforesaid,  the  justice  shall  direct  it  to  'the  su- 
pervisor of  the  highways  of  the  township,  ward  or  district 

where  such  constable  resides,  whose  duty  it  shall  be  to 

serve  the  same."  This  obviously  contemplates  that  the  pro- 
cess against  a  constable  must  be  served  by  another  constable 

or  fit  person,  or  supervisor  of  the  township  in  which  the 
defendant  resides,  and  does  not  sanction  its  service  by  the 
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constable  of  another  township.     There  were  two  constables      1821. 
for  East  Pennsboro  township,  in  which  Coover  resided,  and 
the  process  ought  to  have  been  directed  to  one  of  them.     In 

support  of  this  construction  of  the  Act,  the  llth  sect,  re- 
quires  the  constable  who  levies  on  goods,  to  advertise  them    WOBLET. 

"  in  his  township,  ward  or  district.''1 

Hamilton,  contra,  contended,  that  the  judgment  being  ren- 
dered against  Coover  while  constable,  the  execution  might 

be  directed  to  the  constable  of  another  township,  and  that 
in  general  the  constable  of  one  township  may  serve  process 
in  another.  The  words  of  the  12th  sect,  do  not  restrict  the 

service  to  the  constable  of  the  township  in  which  the  defen- 
dant resides,  nor  does  the  spirit  of  the  Act,  or  any  reason 

require  it.  Besides  Hildebrand  has  confessed  judgment,  »\ 
and  his  security  is  precluded  from  saying  that  he  was  not 
liable  as  constable. 

The  opinion  of  the  Court  was  delivered  by 

•"  DUNCAN  J. — The  plaintiff  in  error  contends,  that  the  ob- 
ligation which  he  entered  into,  as  the  security  of  James  Hil- 

debrand, the  constable  of  Allen  township,  which  was  «*  in 
trust  for  the  use  and  benefit  of  all  persons  who  might  sus- 

tain an  injury  from  him  in  his  official  capacity,  by  reason  of 

his  neglect  of  duty,"  did  not  extend  to  the  execution;  inas- 
much as  he  was  not  bound  to  execute  this  process  against 

the  constable  of  East  Pennsboro. 

The  duties  of  constable,  so  far  as  respects  the  execution 

of  civil  process,  depend  on  the  Acts  of  Assembly  giving  ju- 
risdiction to  justices  of  the  peace.  These  Acts  are  consoli- 

dated in  the  Act  of  20th  March,  1810.  So  far  as  respects  the 
jurisdiction  of  the  justice,  it  is  admitted  that  it  is  notlimited 
to  the  township  or  district  for  which  he  may  have  been  com- 

missioned, but  is  co-extensive  with  the  county.  An  attempt 
to  restrain  it  has  proved  abortive.  Whether  the  alleged  in- 

conveniences from  the  general  exercise  of  the  power  to  issue 
process  throughout  the  county,  would  or  would  not  be  coun- 

terbalanced by  the  mischiefs  that  would  flow  from  circum- 

scribing the  authority  within  narrower  bounds,  the  township 
or  district  for  which  they  are  commissioned,  is  for  Legisla- 

tive consideration  and  enactment. 
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1821.  The  justices,  by  the  2d  sect,  of  that  Act,  are  empowered 
to  issue  their  summons  or  warrant  of  arrest,  directed  to  the burg. 

constable  of  the  ward,  township  or  district,  where  the  defen- 
CLAKK      dant  usually  resides,  or  to  the  next  constable  most  convenient Tl  * 

to  the  defendant ;  and  by  the  6th  and  9th  sections  of  the  same 
Act,  after  the  expiration  of  the  stay  of  execution,  on  any 

judgment,  the  justice  is  required  to  direct  the  execution  to 
the  constable  of  the  ward  or  district  where  the  defendant 

resides,  or  to  the  next  constable  most  convenient  to  the  de- 
fendant. Allen  and  East  Pennsboro  are  adjoining  town- 

ships ;  so  that  the  justice  here  has  complied  with  the  exact 
letter  of  the  law.  Where  the  justice  proceeds  for  a  crime, 
he  may  direct  his  warrant  to  any  person  by  name,  but  where 
he  acts  on  the  civil  side,  he  has  no  more  authority  to  direct 

his  process  to  a  private  individual,  than  the  Court  of  Com- 
mon Pleas  have  to  direct  their  process  to  any  other  than  the 

Sheriff.  The  Sheriff  is  the  officer  of  the  Court ;  the  consta- 

bles are  the  officers  of  the  justices,  so  far  as  they  are  autho- 
rised by  law  to  command  them.  The  decisions  in  England, 

to  which  we  have  been  referred,  have  no  relation  to  civil 

process.  When  they  speak  of  warrants  directed  to  consta- 
bles, they  are  for  offences.  The  law  may  be  the  same  here 

on  such  warrants,  and  in  such  cases  it  well  may  be  that  on  a 
warrant  generally  directed  to  all  constables,  none  can.  execute 

it  out  of  his  own  precinct ;  but  if  directed  by  name  to  a  par- 
ticular constable,  he  ma*  execute  it  any  where,  within  the 

justice's  jurisdiction.  2  Hawk.  86.  1  H.  H.  P.  C.  581.  2  H. 
H.  P.  C.  110.  Foster's  Crown  Law,  312.  Though  I  am  not 
to  be  understood  as  giving  any  opinion  how  that  stands  ;  it 
it  is  unnecessary  to  decide  it.  As  the  jurisdiction  in  this 
case  is  unknown  to  the  common  law,  regulated  by  Acts  of 

Assembly,  and  where  the  Legislature  have  required  the  jus- 
tice to  issue  the  process  to  the  constable  of  the  township  in 

which  the  defendant  resides,  or  the  next  constable  most  con- 

venient to  him,  I  cannot  but  consider  the  process,  if  directed 
to  the  one  or  the  other,  as  authorised  by  law,  and  that  the 
constable  to  whom  it  is  directed  is  bound  to  execute  it.  Nor 

would  I  restrain  this  rigidly  to  the  very  next  constable  j  or 
that  the  justice  is  exactly  to  measure  the  distance  from  the  next 
constable  to  the  defendant's  residence.  For  where  a  statute 
required  an  affidavit  to  be  made  before  a  justice  within  the 
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hundred  or  near  to  the  same,  this  is  only  directory,  and  anaffi-      1821. 

davit   taken   before  one,  not  the   next  justice  is   sufficient.  Ch£™*er 

Bull's  N.  P.  186.     A  penal  statute  requiring  a  notice  to  be 
given  in  a  market  town  near  the  place,  does  not  confine  it  to 
the  next  market  town,  but  gives   some  latitude,  yet  not  so     WOBMT. 
as  to  embrace  remote  places.  Foster's  Crown  Law,  58.  Next . 
in  a  criminal  proceeding  would  be  more   restrictive  ;  yet  in 
a  civil  one,  it  could  not  be  restricted  in  all  cases  to  the  very 
next,  because  it  would -render  the  execution  of  the  act  rhffkult, 

and  subject  to  great  niceties  ;  but  here  it  was  directed  to  t'le 
very  next  constable  to  the  defendant's  place  of  residence,  and 
that  such  direction  is  good,  is  all  that  is  now  drcid^d.      Nor 

is  there   any  difference,  where  the  process  is   issued  ••> gainst 
a  constable  for  official  misconduct.     The    12th  sect,  of  the 

Act  provides,   «*  that  the  justice   shall  issue  a  summons  di- 
rected for  service  to  a  constable  or  some  other  fit  person,  who 

shall  consent  to  serve  the  same,  and  having  so  consented  by 
acceptance  of  the  process,  shall  be  bound  to  execute  it,  un- 

der a  penalty  of  twenty  dollars  ;  but  should  not  a  constable 
or  other  fit  person  be  found,  the  justice  shall  direct  it  to  rhe 
supervisor  of  the  high  way,  of  the  township  where  such  con- 

stable resides,  who  shall  serve  it  under  the  like   penalty  for 

refusal."     This  section  proves,  first*  that  it  require.d  special 
authority  to  enable  the  justice  to  ssue  to  any  other  than  a  <  on- 
stable  ;  next,  that  it  may  be  directed  to  any  constab  e — a  consta- 

ble, not  confined  to  township  ;  and  then,  that  when  the  Legis- 
lature intends  to  confine  the  execution  of  process  by  an  officer, 

they  do  so  in  express  terms  ;  as  here  to  a  supervisor  j  it  is  to 
be  the  supervisor  of  the  highway  of  the  township  where  the 
defendant    resides,    but   where    to   a    constable    it  is   with- 

out restriction.     Under  the   Act  of  21st  Murch,   1772,  for 

rendering  justices  of  the  peace  more  safe  in  the  execution  of 
their  office,  and  indemnifying  constables  and  others  acting  in 
obedience   to  their  warrants,  it  cannot  be  denied,  but   that 

protection  would  have  been  afforded  to  HHdebrand\n  the  exe- 
cution of  this  process.     Though  obligations  of  securities  for 

officers  are  not  to  be  extended,  yet  they  are  to  receive  a  reason- 
able construction,  or  it  is  useless  to  t  ike  them.     The  sum, 

in  which  they  are  bound  for  constables  is  very  inadequate. 

Beyond  that  they  are  not  liable.     'I  hey  kn<;w  or  ought  to 
know  what  has  been  the  practice.     It  is  universal  practice, 

VOL.  VII.— Z  z 
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1821.  not  confined  to  one  justice,  or  one  county,  but  pervading  the 
State,  lor  justices  to  issue  warrants  and  executions  to  other 

—  than  constables  residing  in  the  same  township  with  the  defen- 
dant. This  usage  would  have  some  weight  were  the  case  a 

WOBLET.  doubtful  one.  But  it  does  not  require  the  aid  of  any  usage  to 
support  the  opinion  of  the  Court  of  Common  Pleas.  For  I 
think  that  the  plaintiff  below  established  a  breach  of  the  official 
duty  of  the  constable;  he  sustained  an  injury  for  his  neglect 
of  duty  in  his  official  capacity,  according  to  the  very  tenor  of 
the  obligation  ;  that  the  justice  had  authority  to  issue  this 
process  against  the  constable  of  East  Pennsboro  to  the  con- 

stable of  Allen,  by  his  name  of  office  ;  that  the  constable  of 
Allen  in  hi*  character,  name,  and  capacity  of  constable,  was 
bound  to  execute  it,  and  that  for  this  official  misconduct  and 

neglect  of  duty,  his  security  is  answerable.  My  opinion  is, 
that  the  judgment  be  affirmed. 

Judgment  affirmed. 

REED  against  GARVINS'S  executors. 

Monday, 
October  22. 

IN  ERROR. 

In  an  action          ERROR  to  the   Court  of  Common  Pleas   of  Adams 

SS.Tn  7-SS  county. 
bond  given  by 

and  another,       This  action  was  brought  by  the  plaintiff,  Thomas  C.  Reed^ 
a  bond  in  which  WilRam   Garvin,  deceased,  was    bound 

mer  recovery.-  jointly  with  Philip  Stentz,  who  was  still  living.     The  defen- held,  that  an      ,  .       .     .  .  ,        .     ,  .11  •      -      j  t_ 
award  made    dants  pleaded  in  bar  that  judgment  had  been  obtained  on  the 

aga>nst  DOtn  obligors  in  the  life  time  of  William  Garvin, 
suit  on  the      which  judgment  was  in  full  force,  &c.     The  plaintiff  replied 
bo-id  against  J       ° 
both  obligors, 
in  which  an  appeal  was  entered,  but  the  defendant's  testator  died  during  the  pendency  of  the  ap- 

peal, and  the  other  defendant  disavowed  the  appeal,  supported  the  plea. 
In  such  joint  suit,  where  one  obligor  dies  after  the  appeal,  a  scire  facias  may  issue  against  his 

executors  to  compel  them  to  become  parties. 
The  r-.-al  estate  of  the  testator  is  not  discharged  from  the  debt:  whether  his  personal  estate  is 

discharged,  query. 
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ntil  tiel  record,  and  on  this  the  parties  were  at  issue  in  the  1821. 

Court  below.  It  appeared  by  the  record  produced  by  the  Ch^ers" 
defendants  in  support  of  their  plea,  that  a  suit  had  been  .. 

brought  against  both  obligors,  which  was  submitted  to  arbi- 

trators under  the  compulsory  Act,  and  an  award  made  in  fa-  GARVIN'S 
vour  of  the  plaintiff  and  filed  in  the  office  of  the  prothono- 

tary  according  to  law.  An  appt-al  was  entered  within  twenty 
days,  and  security  given.  William  Garvin  died  pending  the 
appeal,  and  the  other  obligor  Stentz,  disavowed  the  appeal 
by  an  entry  on  the  docket  signed  by  him. 

Dobbins  and  Chambers,  for  the  plaintiff  in  error. 

Cassattj  contra. 

TILGHMAN  C.  J. — It  is  evident,  that  this  record  made 

good  -the  defendants'  plea.  For  by  the  Act  of  Assembly, 
the  report  of  the  arbitrators  had  the  effect  of  a  judgment, 
until  reversed.  Indeed,  as  to  one  of  the  obligors,  against 
whom  the  report  operated  as  a  judgment,  there  was  not  in 
fact  any  appeal,  because  he  came  into  Court  and  disavowed 

it.  When  an  obligee  has  brought  a  joint  action  and  pro- 
ceeded to  judgment,  he  never  can  have  another  action  on  the 

bond,  because  it  is  merged  in  the  judgment.  I  am  of  opi- 
nion therefore,  that  the  judgment  of  the  Court  of  Common 

Pleas  should  be  affirmed.  Here  I  might  stop  ;  but  as  the 
counsel  for  the  plaintiff  in  error,  is  desirous  to  have  the  sen- 

timents of  the  Court,  as  to  the  mode  to  be  pursued,  in  order 
to  come  at  the  estate  of  William  Garvin,  I  shall  not  withhold 

my  opinion  on  that  subject.  The  Arbitration  Act  has  intro- 
duced a  new  system,  and  in  order  to  carry  it  into  effect, 

some  alterations  of  the  common  law  are  necessary.  .  The 
report  of  the  arbitrators  has  the  effect  of  a  judgment,  until 
reversed  on  an  appeal.  It  is  a  new  species  of  judgment,  in 
some  respects  Jinal^  but  not  in  all.  If  no  appeal  be  entered 
within  twenty  days,  it  is  completely  final.  Execution  may 
be  issued  on  it,  or  a  writ  of  error  brought.  But  an  appeal 
being  entered,  the  appellant  is  entitled  to  a  trial  by  jury,  and 
judgment  will  be  entered  according  to  the  verdict,  as  usual. 
The  case  before  us,  is  singular.  One  of  the  appellants  dies 
before  trial,  and  the  other,  who  is  said  to  be  insolvent,  disa- 
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vows  the  appeal.  How  then  is  the  plaintiff  to  proceed  ?  No 
doubt  the  executors  of  the  deceased  appellant  might  come 

into  C-'-urt,  and  substitute  themselves  in  his  place,  but  they 
do  not  choose  to  do  it.  I  am  of  opinion  then,  that  the  plain- 
tiff  may  issue  a  scire  facias  to  call  them  in.  But  to  this  it 
is  objected,  that  they  ought  not  to  be  brought  in,  because 
their  testator  being  dead,  the  judgment  survives  against  the 
surviving  obligor,  and  the  estate  of  the  testator  is  discharged. 

I  give  no  opinion  as  to  the  personal  assets,  but  the  real  es- 
tate, it  any,  is  not  discharged.  In  the  note  to  Sergeant  Wil- 

liam's Ed.  of  Sounders  Reports •,  51,  a,  the  law  is  accurately 
laid  down,  and  ca->es  cited  to  support  it.  A  personal  execu- 

tion survives,  but  a  real  one  does  not.  But,  it  may  be  said, 
supposing  the  law  to  be  so,  why  not  proceed  against  the  heir 
or  tcrre  tenant  ?  I  answer,  that  the  proceeding  against  the 
executor  is  more  analogous  to  the  law  and  practice  of  the 
Commonwealth.  The  land  of  the  testator  is  subject  to  the 
payment  of  all  his  debts,  and  is  supposed  in  law  to  be  assets 
in  the  hands  of  the  executor  for  the  purpose  of  paying  debts. 
On  a  judgment  against  the  executor,  the  land  may  be  levied 
on  in  the  hands  of  the  heir,  or  devisee,  or  any  person  who 
has  purchased  it,  after  the  death  of  the  testator.  Supposing 
then  the  executor  of  the  deceased  person  to  be  brought  in  on 

a  scire  facias,  and  to  proceed  to  a  trial  on  the  merits  of  the 

cause  on  the  appeal,  judgment  would  be  entered  on  the  ver- 
dict, and  I  do  not  think  it  necessary  to  trace  the  matter  fur- 

ther at  present.  It  is  impossible  to  anticipate  all  the  diffi- 
culties which  may  arise  in  forming  a  practical  svstem  under 

our  Act  of  Assembly,  and  it  would  be  dangerous  to  attempt 

to  obviate  them  b- lore  they  occur.  In  general ,  however,  I 
may  say,  that  there  was  no  intention  to  alter,  by  that  Act, 

the  general  principl'  s  or  the  law  as  to  the  liability  of  the  real 
or  personal  estates  of  two  defendants  against  whom  a  joint 

judgment  is  cmerrd.  Consequently  th<-  Courts  will  take 
care  that  those  principles  shall  not  be  violated.  I  have  for- 

borne from  entering  into  a  consideration  of  those  cases  in 
which  the  estate  of  a  joint  obligoi  who  is  dead,  may  be 

affecred  by  suit  against  his  t-xecutor,  the  surviving  obligor 
being  insolvent.  From  '"  ivssuy,  our  Courts  of  law  ̂ ive 

relief  in  such  cases  as  uoulcl  he  relievahle  in  equity,  as  ap- 

pears by  the  case  oi  Lang  and  others  v.  Keppele's  executors, 
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1  Binn.  123,  where  an  action  for  a  partnership  delt,  was  1821. 
sustained  against  the  executors  of  the  deceased  jartner,  in 
the  life-time  of  the  survivor,  who  was  a  certificate  bank- 

rupt. In  case  of  a  judgment  against  two  joint  par.ners,  the 
law  would  be  the  same.  Although  by  the  dead  of  one, 
after  judgment,  the  executibn,  at  law,  would  suniie,  yet 
in  case  of  the  insolvency  of  the  survivor,  recourse  u  ght  be 
had  to  the  estate  of  him  who  was  dead.  What  wer/  the  cir- 

cumstances of  the  present  case,  does  not  appear.  We  see 

nothing  but  a  judgment'  on  a  joint  bond,  and  threfore  it 
cannot  be  said  that  any  principles  of  equity  are  appbable. 

GIBSON  J. — As  difficulties  are  sometimes  felt,  rspecting 
the  course  to  be  pursued,  where  one  of  two  or  tore  joint 
defendants,  has  died  after  an  appeal  from  arbitraars,  it  is 
necessary  to  point  out  what  I  conceive  to  be  the  prper  one  ; 
and  were  it  not  that  my  confidence  in  the  opinion  lim  going 
to  deliver,  is  some  what  lessened  by  its  being  in  opposition 
to  that  of  my  brethren,  I  should  deem  that  coursi  a  plain 
and  obvious  one.  By  the  common  law,  where  on  of  two 
who  are  jointly  liable,  dies  before  suit  is  brought,pou  can 
sue  only  the  survivor  :  where^  after  suit  brought,  /ou  can 

obtain  judgment  dnly  against  the*survivor  :  and  whre  after 

judgment,  you  can'  have  execution  only  against  tfe  survi- 
vor. Thus,  the  principle,  that  the  executor  of  a  pint  ob- 

ligor, or  a  joint  defendant  first  dying  at  any  time  bean-  exe- 
cution, is  discharged,  is  of  universal  application  to  iroceed- 

ings  according  to  the  course  of  the  common  law.  What  is 
to  hinder  its  application  to  proceedings  on  an  appal  from 
the  judgment  of  arbitrators,  which  are  also  accordig  to  the 
course  of  the  common  law  ?  The  prevailing  princips  of  that 

part  of  the  Arbitration  Act,  which  relates  to  the  suject  un- 
der consideration,  is,  that  after  the  appeal  is  taken,  tie  report 

remains  a  judgment,  although  a  judgment  suspected.  If 
the  defendant  fails  to  abate  it,  according  to  the  condition  of 
his  recognisance,  the  judgment  on  the  verdict  does  not  take 
the  place  of,  but  revives,  and  brings  into  active  operation, 
the  old  judgment  of  the  arbitrators,  whose  incidens  of  lien 
and  accruing  interest,  attach  from  the  filing  of  thf  report. 

Where,  however,  it  is  abated  in  p  irt,  ».he  v  idict  aW  judg- 
ment on  the  appeal,  only  revive  the  oici  judgment  for  ,he  resi- 
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1821.      due,   me    merely   ascertain   the  sum    due   on    it.     Where, 

Clb'u^rt~      however  a  greater  sum  is  found  against  the  appellant,  than 
was  r«p<rtrd  by  the   arbitrators,  the  old  judgment  is  not 
merged. although  it  is  included  in  the  new,  and  one 

GAHVIX'S  tion  issues  for  all.  In  all  cases  of  appeal,  therefore,  joint  de- 
fendatt;  present  one  of  two  aspects :  that  of  defendants  against 

whom  jidgmtrnt  has  already  been  rendered ;  or  of  defendants 
againscwhom  judgment  may  be  rendered  hereafter:  in  ei- 

ther ofivhich,  the  law  is  clear,  that  if  one  dies,  his  executor 

is  dischrgt-d.  From  the  judgment  of  the  arbitrators,  he  is 
dischaijed,  just  as  in  any  other  case  of  a  joint  defendant 

dying  ktween  judgment  and  execution,  whether  the  execu- 
tion haibeen  suspended  by  order  of  the  Court,  the  interven- 
tion of  he  law,  or  the  laches  of  the  plaintiff:  from  liability 

to  a  futre  judgment  he  is  discharged,  just  as  in  the  case  of 

any  othr  joint  obligor  who  dies  before  judgment.  Where- 
fore, thn  bring  in  the  executor  by  a  scire  facias?  Not  that 

he  ma  discharge  the  personal  assets  (with  which  only  he 
has  am  concern)  from  the  judgment  of  the  arbitrators;  for 
they  ar  discharged  already :  not  that  he  may  be  made  a 
party  song  with  the  surviving  defendant,  and  as  such  be 
liable  t>  an  increase  of  recovery  in  Court ;  for  that  would 

be  agaist  the  plainest  principles  of  the  common  law.  The 
truth  ii,  the  suit  should  go  against  the  survivor  just  as  if  it 
had  neer  been  before  arbitrators  at  all.  I  should  think  this 

clear  byond  dispute  where  both  defendants  have  appealed. 
But  thn  one  may  appeal  for  himself.  True  :  but  then  the 

suit  is'emoved  as  to  the  other  also,  who  at  least  pro  forma, 
is  a  prty  on  the  record.  Such  would  seem  to  have  been 
the  option  of  Mr.  Justice  YEATES  in  Gallagher  v.  Jackson, 
\  Serg&  Rawle^  492  ;  although  it  was  conceded,  that  the 
judgmot  against  him  who  did  not  join  remained  before  the 
justice  The  Court  will  take  care  that  he  pay  no  costs,  and 
that  hebe  not,  in  any  other  way  implicated  in  the  conse- 

quence of  the  appeal ;  but  on  the  other  hand  he  will  be  re- 
strainei  from  doing  any  thing  to  frustrate  the  right  of  the 
personsubstantially  concerned  :  as  was  held  in  the  case  just 
cited.  The  same  principle  is  familiar  in  cases  of  equitable 
assignnent ;  where  the  assignee  is  treated  as  the  real  party, 

and  US.-S  the  name  of  the  assignor  subject  to  no  controul  of 
the  later.  But  supposing  the  surviving  defendant  might 
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withdraw  his  name  and  defeat  the  appeal:  he  woudset  up 

the  judgment  of  the  arbitrators,  which  is  a  judgmem  binding 

exclusively  on  himself,  but  on  which  no  execution  :oald  is- 
sue while  the  cause  remained  in  Court.     There  is,,n  truth, 

but  one  reason  why  he  should  not  be  permitted  t»  do  so  ;    GARVIJT'S 
which  is,  that  the  heir  of  the  deceased  defendant,  or  he  terre 

tenant  of  his  land,  has  an  interest  in  the  matter,     "he  exe- 
cutor has  none  ;  for  by  the  death  of  his  testator,  the  Dersonal 

estate  is  discharged  :  even  the  recognisance  to  prostcute  the 
appeal  with  effect  is  released,  and  all  personal  respmsibility 
in  the  action  pending   is  at  an  end.     Those  inteested  in 
the  real  estate,  however,  should  have  an  opportunty  to  get 
rid  of  the  lien  created  by  the  judgment  of  the  arhtrators  ; 
and  should  therefore  have  a  day  in  Court.     But  vhy  issue 
a  scire  facias  to  a  person  who  has  nothing  to  dr  with  the 
land  ?   It  is  not  absolutely  necessary  to  make  bin  a  party  ; 
for  there  is  a  party  on  the  record  already,  and  tie  only  one 
that  can  legally  be  so.     This  very  material  circtmstance  is 

wanting  in  ordinary  cases  of  scire  facias  to  revise  a  judg- 
ment against  the  land  of  a  deceased  party.     Thee,  you  are 

obliged  to  issue  the  writ  against  the  executor,  iecause  by 
our  laws,  lands  are  assets  for  the  payment  of  delts,  and,  by 
our  practice,  affected  only  incidentally  through  tie  medium 

of  a  judgment  in  a  personal  action  :  and  as  the  inqiiry  touch- 
ing the  defence  of  the  terre  tenant  is  only  colliteral,  you 

must  have  a  legal  party  against  whom  there  mayje  a  judg- 
ment.    So  far  is  this  carried,  that  the  land  may  b:  sold  on  a 

judgment  against  the  executor  without  even  notictto  the  heir 
or  terre  tenant,  the  only  persons  who  can  have  in  interest 
in  protecting  it ;  and  this  doctrine  so  little  crediable  to  the 
jurisprudence  of  Pennsylvania,  is  now  too  firmb  rooted,  to 
be  eradicated  without  extensively  impairing  the  security  of 

titles.     But  why  adopt  it  in  a  new  case,  where  necessity  com- 
pels us  to  exercise  a  latitude  of  discretion  in  proviling  means 

to  give  full  effect  to  the  intention  of  the  Legisla.ure.     We 
are  not  compelled  to  pursue  analogies  so  little  cons  stent  with 
justice.     Here  we  are  not  under  the  necessity  of  naving  re- 

course to  the  executor  to  obtain  a  party  :  for  there  is  a  party 
already  on  the  record,  with  whom  the  plaintiff  may  bring  the 
matter  to  a  close,  and  he  therefore  suffers  nothing  by  the 
executors  not  coming  in.     If  the  heir,  or  the  terre  tenant, 
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will  net  :vail  himself  of  an  opportunity  to  defend  under  the 
name  of  the  survivor,  so  much  the  worse  for  himself:  it  is 

sufficienlthat  he  has  it  j  and  that  may  be  secured  to  him, 
where  hi  testator  was  the  sole  appellant,  by  a  rule  to  shew 
cause  wh/  the  appeal  should  not  be  struck  off ;  but  where  both 

have  appaled,  simply  by  a  notice.  My  objection  to  bring- 
ing the  executor  on  the  record  is,  that  by  doing  so  you 

blend  reponsibilities  that  are  different  in  their  nature  and 
extent:  and,  beside,  you  mav  sell  the  land  of  one  on  a 

judgroett  against  another  who  had  not  the  least  imaginable 
interest  n  setting  up  a  defence.  Suppose  the  executor,  on 
the  retun  of  the  scire  facias,  should  refuse  to  appear :  for 
what  woild  you  take  judgment  ?  Suppose  he  becomes  a  party 
and  theft  is  a  verdict  for  the  plaintiff  for  a  sum  as  great  as 
was  founcby  the  arbitrators  :  is  it  to  be  against  the  executor 

and  surviving  defendant  jointly,  or  only  against  the  executor  ; 
and  for  whit?  There  cannot  be  a  separate  judgment  against 
each,  whec  the  jury  are  sworn  as  to  both  :  as  I  apprehend, 
they  must  be,  where  both  defendants  have  appealed.  In 

either  eveit  is  it  to"  be  de  bonks  testatoris  or  de  terris  ?  Sup- 
pose the  v  rdict  is  for  a  greater  sum  than  has  been  found  by 

the  arbitraors :  is  it  to  have  effect  to  its  full  extent ;  or  is 

it  to  be  incperative  as  to  the  excess  ?  All  this  and  much  more 
would  be  jvoided  by  permitting  the  heir  or  terre  tenant  to 
come  in  or  a  rule  to  shew  cause,  plead  collaterally,  and  abate, 

(if  he  can)  the  judgment  of  the  arbitrators  under  the  name 
of  the  surivor  as  the  legal  defendant.  If  he  should  refuse 
to  appear,  the  rule  would  be  made  absolute  :  if  he  should 

appear,  bit  fail  to'  obtain  a  verdict  more  favourable  than 
the  report  the  judgment  would  be  de  terris;  which  would, 
in  either  event,  leave  the  judgment  of  the  arbitrators  in  full 
force.  Oi  this,  execution  would  issue,  in  the  first  instance, 
against  the  survivor,  just  as  if  there  had  been  no  appeal,  and 
the  other  defendant  had  died  after  the  filing  of  the  report, 

but  before  execution.  If  the  survivor  should  prove  insol- 
vent, a  special  action  adapted  to  the  circumstances  of  the 

case,  wodd  reach  the  assets  in  the  hands  of  the  executor  of 

the  deceased  defendant:  as  in  Lang  v.  Keppele,  1  Binn.  123. 
But  the  plaintiff  might  also  proceed  on  the  judgment  of  the 
arbitrators  against  the  lands  of  both,  by  a  scire  facias  against 
the  survivor  and  the  heir  and  terre  tenant  of  the  deceased, 
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according  to  the  method  pointed  out  in  Serjeant  Williams's 
note  in  2  Sound.  51.  a.  I  say  the  heir  or  terre  tenant ;  for 
I  am  not  aware  that  our  vicious  practice  has  been  applied  to 
a  scire  facias  to  revive  a  joint  lien.  This  particular  kind  of 
scire  facias,  although  not  expressly  given  by,  yet  necessarily 
resulted  from,  the  stat.  Westm.  2.  13  E.  1.  c.  18,  which  was 
the  first  Act  of  Parliament  that  made  judgments  a  lien  on 
real  estate  ;  for  when  the  statute  permitted  the  owner  to 
charge  his  land  by  subjecting  a  moiety  of  it  to  execution, 
the  Courts  immediately  held,  that  a  joint  judgment  did  not 
survive  as  to  the  real  estate,  but  that  the  lien  continued  on 
all  the  lands  that  were  originally  bound.  Why  this  statute 
was  not  reported  by  the  Judges,  as  being  in  force  here,  I  am, 
at  a  loss  to  imagine.  It  is  the  source  from  which  flows  the 
whole  doctrine  of  the  lien  of  judgments  ;  and  it  is  expressly 
referred  to  by  our  Act  of  1705,  as  furnishing  a  guide  in  the 
method  of  levying  a  debt  or  damages  by  an  extent.  This 
particular  species  of  scire  facias  therefore  partakes,  in  a  gfeat 
degree,  of  the  nature  of  a  statutory  remedy,  and  is  not  so 
liable  to  receive  its  force  from  usage,  as  one,  which  is  the 
creature  of  the  common  law.  But  whatever  be  its  form,  its 

nature  is  very  different  from  the  scire  facias  proposed  to  be 
issued  in  the  present  stage  of  the  proceedings  in  the  case 
before  us.  Under  the  statute,  the  writ  issues  against  all  the 

original  parties,  to  revive  a  final  judgment  :  here  it  is  pro- 
posed to  issue  it  against  the  executor  of  but  one  of  the  par- 

ties, to  bring  him  in  to  avoid  an  interlocutory  judgment,  or 
abide  the  final  judgment  of  the  Court.  In  the  course  I  have 
pointed  out,  complete  justice  may  be  done  without  the  least 
violence  to  the  common  law  principle  of  survivorship.  As 
far  as  it  may  be  necessary  to  carry  the  intention  of  the  Le- 

gislature into  effect,  I  have  no  objection  to  fill  up  their  out- 
line with  a  bold  hand  ;  but  to  bring  deceased  parties  again 

on  the  record,  in  the  person  of  their  representatives,  instead 

of  pursuing  those  who  remain,  as  the  others  file  off,  would  in- 
troduce all  that  complication  of  unequal  and  discordant  re- 

sponsibilities, which  the  principle  of  survivorship  is  so  ad- 
mirably calculated  to  avoid.  You  cannot,  to  avoid  this  com- 

plication, drop  the  survivor  where  he  has  joined  in  the  ap- 
peal ;  because  he  is  then  substantially,  as  well  as  formally, 

the  party  on  the  record  ;  and  if  you  join  the  executor,  it 
VOL.  Vri.— 3  A 
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1821.      must  be  as  a  party  jointly  liable.     But  suppose  that  you  do 

^f£™1™         drop  him  and  call  in  the  executor  to  defend  separately  :  you 
call  in  a  party  who  neither  has,  nor  can  have,  an  interest  in 

RsED  the  question,  and  exclude  the  very  person  who  has  ;  which 
GAHVIW'S  is  still  worse.  In  ordinary  cases,  the  heir,  or  terre  tenant, 

has  some  security  that  the  executor  will  make  the  best  de- 
fence he  can  ;  because  the  judgment,  if  adverse,  will  affect 

the  personal  assets  as  well  as  the  land,  and  therefore,  by  pos- 
sibility the  executor  himself;  but  here,  unless  the  judgment 

would  reach  assets,  which  by  the  common  law  were  ab- 
solved, (to  say  the  least  of  it,  a  strange  anomaly  on  the  other 

hand,)  it  would  be  altogether  indifferent  to  him  whether  the 
plaintiff  should  recover  or  not.  But,  indeed,  if  there  be 

judgment  against  the  executor  for  form's  sake,  I  do  not  see 
how  the  plaintiff  can  be  restrained  from  taking  execution  on 
it,  and  the  scire  facias  would  therefore  have  the  effect  of 
materially  varying  the  common  law  liability  of  the  parties : 
but  if  it  is  to  be  against  the  land,  the  heir,  or  the  terre  tenant, 

is  the  proper  person  to  defend  ;  and  the  name  of  the  execu- 
tor can  answer  no  better  purpose  on  the  record,  than  can  that 

of  the  surviving  defendant.  In  every  way  you  are  involved 
in  a  labyrinth  of  difficulties.  I  am  therefore  against  bringing 
in  the  executor,  in  any  event. 

Little  remains  to  be  said  on  the  other  parts  of  the  case. 
According  to  my  view,  the  appeal  in  the  first  action  was 
pending  when  the  second  was  commenced.  But  take  it  that 
it  was  at  an  end,  and  the  result  is  the  same.  A  plaintiff  who 
has  recovered  jointly  against  the  obligors  in  a  bond,  or 

against  the  survivor,  where  one  has  died  after  the  commence- 
ment of  the  action,  can  never  sue  again  on  the  bond,  although 

it  may  be  several  as  well  as  joint.  His  remedy  is,  as  I  have 
said,  against  the  survivor,  and  the  heir,  or  terre  tenant  of  the 
deceased.  But  in  case  the  survivor  prove  insolvent,  he  may 
in  a  new  action,  (but  not  on  the  bond,}  recover  against  the 
executor.  The  present  action  could  be  sustained  only  by 
adopting  the  notion  that  the  proceedings  in  the  first  action 
were  a  nullity  ;  which  is  against  all  reason.  Here  the  special 
plea  sets  out  the  proceedings  exactly  as  they  took  place  ;  and 
whether  they  shew  another  action  depending,  or  a  former 
recovery  for  the  same  cause,  the  plea  is  supported  ;  and  the 
judgment  must  be  affirmed. 
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DUNCAN  J.  —  The   defendants  proved  the  issue  tendered      1821. 

to  the  Court  ;  they  produced  the  record  of  a  judgment  as  cjjj^fri 
set  forth  in  their  plea.    A  judgment  of  record  against  both 
defendants  in  a  joint  action  unreversed,  was  a  bar  to  the 
plaintiff  in  a  new  action  against  one  of  the  obligors,  or  his 

T,  ,  ,.     ,  ft  executors. 
representatives.     From  the  time  of  the  entry  of  the  report 
of  arbitrators,  the  law  has  declared  it  shall  have  the  effect  of 
a  judgment  against  the  party  against  whom  it  is  made,  and  be 
a  lien  on  his  real  estate  until  such  judgment  be  reversed  on 
appeal.  Unless  an  appeal  is  entered  within  twenty  days,  it  is 

made  the  duty  of  the  prothonotary,  on  application  of  the  plain- 
tiff, to  issue  execution  on  such  judgment  obtained  as  aforesaid. 

Though  it  is  not  in  every  respect  a  judgment,  it  has  many 
of  the  qualities  of  a  final  judgment.  At  the  end  of  twenty 
days,  without  appeal,  a  writ  of  error  will  lie  on  it.  In  the 

distribution  of  a  decedent's  effects  among  his  creditors,  it 
would  rank  as  a  judgment.  On  a  sale  made  by  the  Sheriff 
on  a  younger  judgment,  notwithstanding  the  appeal,  the  She- 

riff would  be  bound  to  retain  in  his  hands  the  amount  of  the 

sum  reported,  until  the  judgment  was  reversed  on  appeal. 
If  two  enter  into  a  bond,  and  one  dies  before  judgment,  the 
survivor  shall  be  charged  alone.  Lampton  v.  Collingwood, 
4  Mod.  315.  So  where  on  a  judgment  in  debt  against  two, 

one  died  ;  the  plaintiff  brought  scire  facias  against  the  sur- 
vivor only  ;  the  defendant  pleaded  that  the  other  had  left  land, 

and  an  heir  on  whom  it  descended,  and  demanded  if  he 

should  answer  without  the  heir  being  warned  :  on  demurrer, 
judgment  was  that  he  should  answer  ;  for  the  judgment  is 
against  the  person,  and  although  the  statute  of  Westminster 
gives  the  scire  facias  and  elegit,  and  he  may  charge  the  land 
and  make  it  real  ;  yet  it  is  at  his  election  to  proceed  on  the 
personalty  if  he  will.  But  if  he  will  take  out  execution  upon 
the  real  lien,  the  charge  must  be  equally  against  both,  and  the 
scire  facias  against  both.  But  if  he  brings  a  scire  facias 
against  both,  and  has  judgment  on  it,  he  may  have  a  fieri  facias 
against  the  survivor,  or  an  elegit  against  both.  Trethewy  v. 
Ackland,  and  Crreenv.  Same,  2  Sound.  51,  c,  note  4.  Smarte  v. 

Esmond,  1  Lev.  30.  Sir  T.  Raym.  26.  For  where  lands  of 
several  are  charged  with  a  debt,  it  shall  not  wholly  lay  on  the 
survivor.  This  report,  on  its  entry,  is  made  a  charge  and  lien 
on  the  lands  of  both,  until  the  judgment  is  reversed  on  ap 
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peal.  The  plaintiff  had  his  election  ;  he  might  have  brought 
separate  actions  on  this  joint  and  several  bond  ;  but  when 
he  has  made  his  election,  and  treated  it  as  a  joint  bond,  he 
is  bound  by  it,  and  this  obligation  on  which  a  joint  action 
has  been  brought,  and  a  joint  judgment  obtained,  must  be 
considered  to  every  legal  intent,  to  be  a  joint  obligation.  The 
judgment  must  stand  affirmed  ;  but  as  in  the  argument  diffi- 

culties were  suggested  as  to  the  remedy  of  the  plaintiff  against 
the  executors  of  the  deceased  obligor,  and  the  mode  to  be 
adopted  on  the  state  of  this  record,  in  the  first  action,  to 

reach  his  estate,  the  surviving  obligor  being  alleged  to  be 
insolvent,  I  will. state  what  appears  to  me  to  be  the  proper 
course  to  render,  at  least,  his  land  liable  to  the  payment  of 
this  judgment. 

In  the  introduction  of  any  new  system,  the  most  circum- 
spect and  experienced  legislator  will  omit  many  provisions 

necessary  to  the  complete  operation  of  his  plan.  Practice 
will  discover  these  defects.  To  supply  some  of  them,  may 
exceed  judicial  power;  yet  it  is  the  duty  of  the  Courts,  to 
give  efficacy  to  the  law  by  adopting  and  applying  analogous 
proceedings  under  the  common  and  statute  laws,  and  though 
they  cannot  make  laws,  they  may  mould  the  forms  of  the 
ancient  laws  to  the  exigency  of  the  new  case.  In  the  Register 
of  Writs,  the  most  ancient  of  books,  and  of  the  greatest  au- 

thority, Lord  COKE  in  the  preface  to  his  10th  Reports  ob- 

serves, "  by  force  of  Acts  of  Parliament  in  succeeding  ages, 
divers  other  writs  original  in  cases  newly  happening,  are  added 

thereunto  ;"  and  in  HalFs  Journal  of  Jurisprudence,  vol.  1. 
No.  2,/0/.  248,  will  be  found  a  form  of  writs  of  scire  facias 

quare  executio  non  against  the  executors  of  a  deceased  defen- 
dant, in  a  judgment  in  debt  against  two,  the  survivor  being 

insolvent,  from  the  records  of  the  Supreme  Court  of  this 

State.  Stephen  Dutilh  v.  Abraham  Mason  and  Robert  Smith, 
July  1789.  And  it  is  to  the  reasonable  exercise  of  this 
legal  discretion,  that  we  owe  the  great  improvements  made  in 
modern  times  in  our  judicial  system.  How  different  is  the 

practice  in  the  time  of  MANSFIELD,  from  that  which  pre- 
vailed in  the  days  of  COKE  !  How  beneficial  has  the  change 

proved  to  the  administration  of  justice !  I  do  not  mean  by 
this,  a  departure  from  rules  of  property,  which  can  only  be 
altered  by  the  Legislature ;  but  the  application  of  ancient 
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principles,  and  the  introduction  of  new  forms  to  new  cases,  1821. 

when  they  arise.  In  this  State,  from  the  want  of  a  Court  chba™bers~ 
of  Chancery,  much  has  been  done,  necessarily  and  bene- 

ficially, in  this  way.  One  step,  which  was  at  first  by  some  REED 
pronounced  a  bold  one,  but  which  since  has  received  the 

approbation  of  all,  our  predecessors  took  on  this  very  sub- 

ject  of  joint  debts,  in  Lang  and  others  v.  'Keppetfs  exe- 
cutors, I  Binn.  123.  In  order  to  reach  the  estate  of  a  de- 

ceased partner,  where  the  survivor  was  a  certificated  bank- 
rupt, an  action  for  a  partnership  debt  was  sustained  against  his 

executor.  The  Court  considered  it  a  fair  case  for  controlling 
the  form  of  action  so  as  to  give  effect  to  their  equity  powers. 
That  in  some  way  the  defendants,  the  executors  of  the  de- 

ceased obligor,  should  be  reached,  or  the  lands  of  the  tes- 
tator, which  are  assets  in  his  hands  for  the  payment  of 

debts,  have  came  by  operation  of  law,  in  this  State,  into  his 
hands  for  payment  of  debts,  charged  with  the  payment  of 
this  debt  as  a  judgment,  if  the  plaintiff  chooses  to  proceed 
on  this  lien,  we  all  agree,  though  we  differ  in  the  mode.  As 
this  judgment  by  the  clear  letter  of  the  law  continued  a  lien 
on  the  land  of  the  deceased,  it  is  equally  clear  that  it  did 
not  fall  wholly  on  the  land  of  the  survivor ;  and  the  law  is  well 
settled  that  if  the  plaintiff  chooses  to  take  out  an  execution 

upon  the  real  lien  against  both,  the  scire  facias  for  that  pur- 
pose must  be  brought  against  both.  And  as  for  the  purpose  of 

trial  on  the  appeal,  the  judgment  is  not  final,  though  for  many 
purposes  it  is,  I  cannot  see  any  incongruity  in  proceeding 
on  the  Act  of  13th  April,  1791,  by,  issuing  a.  scire  facias  or 
citation  against  the  executors,  and  on  their  being  made  parties, 
going  on  to  trial  on  the  issue  joined  in  the  cause,  or  any  other 
that  may  be  tendered  by  them  ;  and  if  the  verdict  should  be 

for  the  plaintiff,  then  for  every  purpose  the  judgment  becomes 
final,  and  the  scire  facias  may  then  well  issue  against  the 
executors  and  the  survivor,  as  in  Smarte  v.  Esmond.  And  as 
in  this  State  lands  are  assets  for  the  payment  of  debts  in  the 
hands  of  executors,  and  it  has  been  the  constant  practice  to  is- 

sue a  scire  facias  against  them  on  a  judgment  obtained  against 
the  testator,  and  not  against  the  heir  and  terre  tenant,  and  then 
to  take  out  execution  against  the  lands  of  both,  it  would  seem 
to  me  to  present  a  course  clear  of  difficulty,  and  in  the  ordi- 

nary course  of  proceeding,  or  as  nearly  so,  as  the  state  of 
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the  record  would  admit ;  forms  preserved  and  well  adapted 
to  carry  into  effect  the  intention  and  spirit  of  the  law.  This 
course  is  simple,  unembarrassed,  and  in  conformity  with  the 

general  practice  of  the  State  in  proceedings  against  the  exe- 
cutors, who  as  to  land  represent  the  testator  with  respect 

to  payment  of  his  debts,  and  I  cannot  see  any  good  reason 
or  necessity  for  departing  from  it  in  this  cause,  and  it  keeps 
up  that  uniformity  so  desirable  in  judicial  proceedings.  I  am 
not  entirely  satisfied  whether  in  a  case  of  actual  insolvency 
of  the  survivor,  and  the  debt  being  the  proper  debt  of  the 
deceased  obligor,  or  he  did  not  come  in  as  security,  but  was 
in  point  of  conscience  bound  to  pay,  the  plaintiff  might  not, 
within  the  principle  of  Lang  and  Keppele,  take  a  general 

judgment  on  the  scire  facias,  and  this  would  afford  an  ad- 
ditional reason  for  bringing  in  the  executors.  I  do  not  give 

any  opinion  how  this  would  be,  or  whether  in  such  case,  the 

execution  might  issue  generally,  or  be  confined  to  the  land. 
All  that  at  present  I  give  an  opinion  on  is,  as  to  the  mode  of 
bringing  in  the  executors  as  parties  to  the  original  action,  and 
making  the  judgment  against  the  survivor,  and  against  the 
executor  as  available  as  it  is  England. 

Judgment  affirmed. 

DAWSON  against  CONDY. 

Monday, 
October  22. 

IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Cumber- The  right 
of  appeal  from 
an  award  of      land  COUnty. 
arbitrators, 
where  given 

by  Act  of  As-      This  was  an  amicable  action  to  recover  damages  for  non- •erably,  can- 
not be  taken   performance  of  a  contract,  not  exeeding  100  dollars,  brought 

bj*7n  agree-   by  Redmond  Condy  against  Michael  Daivson,  and  entered  by meat  in  wri- 
ting, made 

part  of  the  proceedings  in  the  Court,  or  before  a  justice,  where  the  suit  is  before  him. 
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agreement  of  the  parties  before  a  justice  of  the  peace  of  Cum-      1821 . 

berland  county.    All  matters  in  variance  between  the  parties,  ch™ber*~ 
were  agreed  by  them,  before  the  justice,  to  be  referred  to  .   . 

three  referees,  who  on  the  21st  August,  1820,  awarded  in  DAWSOJT 
favour  of  the  plaintiff,  for  forty  dollars  and  costs.  On  the  COWDT. 

24th  August,  1820,  the  defendant,  Dawson,  appealed  to  the 
Court  of  Common  Pleas,  and  entered  security.  In  Septem- 

ber, 1821,  the  Court  on  motion  of  the  plaintiff,  granted  a 
rule  to  shew  cause  why  the  appeal  should  not  be  struck  off, 
on  the  ground  that  the  parties  had  agreed  that  the  award  of 
the  referees  should  be  final,  and  that  no  appeal  should  be 
made  from  their  award.  There  was  no  such  agreement  in 

writing  of  record  before  the  magistrate,  or  in  the  Court  be- 
low, or  now  produced,  but  the  plaintiff  alleged,  that  it  was 

a  verbal  agreement  between  the  parties,  made  at  the  time  of 
their  agreeing  to  enter  the  action  before  the  magistrate,  and 
also,  while  the  case  was  pending  before  the  referees.  On 
these  points  the  depositions  of  the  magistrate  and  referees 
were  taken,  by  virtue  of  a  rule  to  take  depositions,  granted 
by  the  Court  below,  and  were  now  returned  with  the  record. 
The  Court  of  Common  Pleas  decided,  that  such  agreement 

had  been  verbally  made  at  the  time  when  the  parties  agreed 
to  enter  the  action  before  the  magistrate,  and  that  by  this 

agreement  the  right  of  appeal  was  taken  away.  They  there- 
fore dismissed  the  appeal. 

Metzgar,  for  the  plaintiff  in  error,  assigned  as  error, 
1.  That  an  agreement  not  to  appeal  is  not  binding,  unless 

it  be  in  writing.     2.  That  there  was  no  evidence  to  prove 
the  alleged  agreement.     The  witnesses  contradicted  each 
other. 

Alexander,  contra,  contended,  that  the  appeal  was  pro- 
perly dismissed,  as  being  in  violation  of  the  agreement  of 

the  parties.  There  could  be  no  question  but  such  an  agree- 
ment would  be  binding  if  it  were  in  writing;  It  was  decided 

in  Galbreath  v.  Colt,  4  Teates,  551,  that  an  agreement  filed, 
that  there  shall  be  no  appeal,  is  binding.  An  agreement  not 
to  take  a  writ  of  error  is  binding.  2  Sinn.  169.  Anjagreement 
of  record  not  to  appeal  is  binding.  4  Mass.  Rep.  516.  There 
is  no  rule  of  law  or  reason  which  requires  that  such  an  agree- 
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1821.      ment  should   be   in  writing:  more  especially  where  it  is  a 

Chambers-      part  of  lne  agreement  to   refer,  and  prior  in  time  to  the  ap- 
-         pearance  of  the  parties  before  the  magistrate. 

DAWWM 

CONDI.  Metzgar,  in  reply,  observed,  that  he  could  find  no  case 

where  an  appeal  had  been  dismissed  on  account  of  an  agree- 
ment not  to  appeal,  unless  the  agreement  were  in  writing. 

In  all  the  cases  cited,  the  agreement  was  of  record.  In  the 

present  case,  the  agreement  was  by  no  means  clearly  proved. 

Besides,  the  agreement  to  refer  in  the  usual  way  was  of  re- 
cord, and  cannot  be  varied  by  parol  evidence. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON  J. — The  appeal,  being  secured  by  an  express  pro- 
vision of  a  statute,  instead  of  resting  on  the  discretion  either 

of  the  justice  or  the  Common,  Pleas,  is  a  legal  right  which 

can  be  relinquished  only  by  an  express  agreement.  On  an 

application  to  quash,  by  what  kind  of  evidence  is  such  agree- 
ment to  be  established  ?  Not  by  parol ;  for  it  could  not  be 

put  on  the  record ;  and  a  superior  Court,  therefore,  could 

not  inquire  whether  it  were  sufficient  to  justify  the  judg- 

ment of  the  Court  below.  It  is  no  answer  to  say,  the  in- 

quiry may  be  on  depositions  filed  in  the  cause,  and  that  the 

evidence  may  thus  be  subjected  to  the  inspection  of  the  su- 
perior Court.  A  Court  of  Error  cannot  look  beyond  the  re- 

cord, and  nothing  is  more  certain  than  that  a  paper  does  not 

.become  a  part  of  the  record,  merely  by  being  filed.  But, 

admit  that  the  Judges  of  the  superior  Court  might  look  at 

the  depositions  ;  are  they  to  become  triers  of  the  facts? 

That  would  require  them  to  decide  on  the  credibility  of  the 

witnesses:  a  matter  about  which  they  must  necessarily  be 

absolutely  ignorant.  Depositions  can  be  put  on  the  record 

only  by  a  bill  of  exceptions,  and  even  that,  required  the  au- 
thority of  an  express  statute  :  they  can  therefore  be  made 

the  groundwork  of  a  writ  of  error  in  no  case  where  the 

bill  of  exceptions  does  not  lie.  It  is  said  the  Court  may 

inquire  by  parol  evidence  into  the  grounds  of  a  motion  to 

quash  a  writ ;  and  why  not,  to  quash  an  appeal  ?  The  differ- 

ence is  obvious.  Every  Court  necessarily  has  a  discre- 
tionary controul  over  its  own  process  j  in  the  exercise  of 

which,  its  judgment  is  subject  to  the  revision  of  no  tribunal 
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whatever:  the  appeal  is  a  matter  of  right,  which,  if  denied      1821. 

by  the   Court  to  which  it  is   made,  may  be  claimed  in  the  Ch"mber*- J  burff. 
Court  of  the  last  resort.     I  therefore  take  the  distinction  to    

be  this  :—  A  Court  may  inquire  by  parol  evidence,  as  to  any      DAWSON 
matter  that  is  purely  within  its  own  discretion  :  but  where      COWDT. 
the  matter  is  the  subject  of  a  writ  of  error,  it  can  consider 
of  nothing  which   is  incapable  of  being  made  a  part  of  the 
record,  and  as  such  the  ground  of  an  exception  in  the  Court 

above.     The   right   of  appeal,   therefore,  cannot  be   relin- 
quished, except  by  an   agreement  reduced   to  writing,  and 

made  part  of  the  proceedings,  either  before  the  justice,  or 
in  the  Common  Pleas.     Beside  this,  the  evidence  on  which 
the  motion  was  decided,  was  offered  to  add  to  the  written 

agreement  of  reference  befpre  the  justice;  and  on  that  ground          % 
it  should  have   been  rejected.     The  judgment  is  reversed, 
and  the  record  remitted  to  the  Common  Pleas,  with  direc- 

tions to  reinstate  the  appeal. 

Judgment  reversed. 

HYSKILL  against  GIVIN. 

IN  ERROR.  £lon!*ay'aa October  2$, 

ERROR  to  the  Court  of  Common  Pleas  of  Hunting,    in  action  by '     one,  as  She- 
don  COUnty.  riff,  to  recover 

the  purchase 
monty  of  land 

Patrick  Givin,  the  plaintiff  below,  brought  this  suit  against  sold  at  She- 
George  Hyskill,  before  a  justice  of  the. peace,  to  recover  fifty  ̂ tu^oVsudi 

dollars  and  interest,  for  the  price  of  a  tract  of  land  sold  by  Sheriff  is  />«- *  ma  facie  evi- 
him  under  an  execution  as  Sheriff  of  the  county,  to  George  Aenw  to  prove 

Hyskill,  the  highest  and  best  bidder  therefor.     There  was  S^f^ 

an  appeal  to  the  Court  below,  from  the  judgment  of  the  jus-  the p<i> chaser, 
tice.     On  the  trial,  after  proving  the  judgment  at  the  suit  of  sheriff's  iieed describing  the 

land  ns  "  a 
tract  in  the  name  of  A.  B.,  containing  300  acres  more  or  leu,"  ii  lufficiently  certain  in  the  absence 
of  extrinsic  proof. 

VOL.  Vll.— 3  B 
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Michael  Wallace  against  Evans  and  Dorsey,  on  which  the 
execution  issued,  the  plaintiff  gave  in  evidence  ajieri  facias 
issued  to  April  Term,  1816,  and  returned,  levied,  inter  alia, 
on  a  tract  in  the  name  of  Mordecai  Massey,  containing  30O 
acres,  more  or  less ;  and  a  condemnation  of  the  same.  He 

also  gave  in  evidence  a  venditioni  exponas  to  April  Term, 
1818,  to  which  there  was  a  return  made  by  himself,  as  She- 

riff, 4«  Sold  the  tract  in  the  name  of  Mordecai  Massey  to 
George  Hyskill  on  the  18th  March,  for  fifty  dollars."  The 
plaintiff  further  produced  in  evidence  a  deed  from  him  to 
the  defendant  for  this  tract,  acknowledged  in  open  Court  on 
the  18th  April,  1818,  which,  it  was  proved,  was  tendered  to  the 
defendant  previous  to  the  commencement  of  this  suit.  The 
defendant  produced  no  evidence,  and  the  Court  charged  the 

jury  as  follows.  4<  The  Sheriff  here  is  not  suing  to  put  mo- 
ney in  his  pocket ;  he  is  suing  in  his  official  capacity  to  re- 

cover the  price  of  this  land,  for  the  plaintiff  in  the  suit  on 

which  it  was  sold.  In  an  action  of  trespass,  the  Sheriff's 
return  is  given  in  evidence  to  defend  him.  It  may,  in  some 
cases,  be  disproved,  but  it  is  evidence  for  him.  So,  in  an  in- 

dictment against  him.  Here  it  has  been  read  without  ob- 
jection, and  unless  disproved,  is  sufficient  in  connection  with 

the  acknowledgment  of  the  deed,  to  prove  a  sale  to  George 

Hyskill.  It  is  said,  there  must  be  proof  that  there  is  in  ex- 
istence such  a  tract  of  land.  We  are  of  opinion,  that  after 

a  levy  and  inquisition  and  sale,  it  is  to  be  taken  that  there 
is  such  a  tract  of  land,  and  that  the  purchaser,  if  he  alleges 
the  whole  to  be  a  fraudulent  sale  of  what  does  not  exist, 

must  give  evidence  thereof."  To  this  charge  the  defendant 
excepted.  The  jury  found  a  verdict  for  the  plaintiff. 

Shtppen,  for  the  plaintiff  in  error,  contended, 
1.  That  there  was  no  evidence  that  the  defendant  had 

made  the  contract,  except  the  return  of  the  plaintiff,  which 
was  not  sufficient.  2.  There  was  no  such  land  in  existence, 
as  that  alleged  to  have  been  sold  :  and  the  deed  contains  no 
sufficient  description  of  the  land  j  and  cited  Do/an  v.  Briggs, 
4>  Binn.  498.  3  Caines,  68.  2  Johns.  259.  2  Caines,  61. 

13  Johns.  551. 

Burnside,  contra,  cited  the  Act  of  1705, 1  Sm.  L.  57.  18  Vin. 
173.  Phillipsv.  Hyde,  1  Dall.  439.  Cro.  Eliz.  872.  2  Mod.  1O. 



OF  PENNSYLVANIA.  374. 

>  GIBSON  J.  delivered  the  opinion  of  the  Court.  1821. 
The  question   is,  whether  the  return  of  a  Sheriff  is  evi- 

Is
 

dence,  in  his  own  favour,  of  the  fact  stated  ;  for  if  compe- 

tent,  it  made  out  the  plaintiff's  case,  and  justified  the  Court 
in  charging  that  he  was  entitled  to  recover  in  the  absence  of  Gmw, 
contradictory  proof.  There  is  no  rule  better  established, 
than  that  such  return  is  prima  facie  evidence  in  an  action 
between  third  persons  ;  because  it  is  the  official  act  of  a  man 
acting  under  oath.  I  see  no  reason  to  draw  a  distinction, 
where  it  is  offered  by  the  Sheriff  himself.  It  is  not,  as  in 

ordinary  cases,  the  man's  own  act,  which  may,  at  the  time, 
have  been  done  with  a  view  to  his  interest,  but  official  j  and 
therefore  the  act  of  the  law,  performed  under  the  sanction 
of  an  oath,  and  at  a  time  when  it  cannot  be  presumed  the 
officer  anticipated  the  existence  of  a  law  suit  which  should 
implicate  him  personally.  Precisely  for  the  same  reason, 

a  conviction  by  a  justice  of  the  peace,  having  jurisdiction^ 
is  evidence  in  his  own  favour,  in  an  action  against  him  for 
false  imprisonment.  Phill.  Ev.  260.  The  only  difference  is> 
that  the  conviction  is  conclusive  ;  but  that  is  because  it  is  a 
judicial  determination  of  the  fact:  the  act  of  the  Sheriff  is 
only  ministerial.  The  argument  ab  inconvenienti^  deserves 
but  little  consideration.  It  is  said  that  to  require  the  per- 

son implicated  as  the  purchaser,  to  produce  rebutting  evi- 
dence, would  be  to  require  him  to  prove  a  negative  j  a  matter 

attended  with  more  than  ordinary  difficulty  in  cases  of  Sheriff's 
sale,  where  the  business  is  transacted  with  celerity,  amidst 
confusion,  and  where  a  nod  of  the  head  or  any  other  signal 
equally  inexplicit  and  subject  to  misconstruction,  is  taken 
for  a  bid  ;  and  hence  it  is  argued,  that  to  receive  the  return  as 
prima  facie  evidence,  would  subject  every  one  present,  to  the 

Sheriff's  mistakes,  and  the  consequent  risque  of  being  in- 
volved in  ruinous  speculations  without  any  means  of  extrica- 

tion. Experience  however  proves,  that  these  mistakes  sel- 
dom, if  ever,  occur  ;  and  if  they  even  should,  it  is  almost 

impossible  that  the  attention  of  the  other  bidders,  usually 
alive  to  every  thing  passing,  should  not  enable  them  to  tes- 

tify to  the  true  state  of  the  facts.  The  jury  would  have  to 
consider  of  all  the  circumstances,  and  might  require  but 
slight  proof  to  counterbalance  the  return.  Here  the  special 
circumstances  of  the  sale,  were  facts  proper  to  be  returned 
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by  the  Sheriff,  and  there  is  therefore  no  error  on  the  ground 
of  the  first  exception. 

It  is  objected  that  the  description  of  the  land  in  the  deed 
tendered,  is  too  loose  to  attach  it  to  any  particular  tract. 
The  deed  itself  has  not  been  produced  ;  but  it  is  to  be  pre- 

sumed the  description  was  taken  from  the  levy  which,  inter 

alia,  was  :  "on  a  tract  in  the  name  of  Mordecai  Massey^ 

containing  30O  acres  more  or  less."  This,  on  its  face,  is 
reasonably  certain,  and  could  be  rendered  otherwise  only  by 
the  existence  of  extrinsic  circumstances,  which  did  not  appear. 
If  but  one  tract  in  the  county  were  located  in  the  name  of 

Massey,  there  could  be  no  difficulty  :  if  more  than  one,  the 

subject  of  the  grant  would  have  to  be  ascertained  by  extrin- 
sic evidence,  as  in  every  other  case  of  latent  ambiguity. 

These  levies  are  much  more  loose  and  uncertain  than  con- 

venience requires,  or  safety  can  justify  ;  but,  as  many  titles 
depend  on  them,  it  is  now  too  late  to  scrutinise  them  very 
strictly.  The  judgment  is  affirmed. 

Judgment  affirmed. 

DEN i SON'S  executors  against  WERTZ  for  the  use  of 
KIPP. 

Monday, 
October  22. 

IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Bedford If  a  tenant 

agree  to  pur- 
chase land  of  COUnty. 

one  who  pur- 
chased from 

the  landlord,       The  case  was  argued  by  S.   Riddle,  for  the  plaintiffs  in 
and  a  con»ey-  ^  •. 
ance  is  to  be    error,  and  lodd,  for  the  defendant  in  error. 
made  tome 
months  after, 

op  to  which  time  the  tenant  is  lo  pay  the  same  rent  as  at  present,  it  is  a  surrender   of  the  lease. 
and  the  purchaser  is  in  possession. 

The  Court  are  bound  to  decide  on  the  construction  of  a  written  instrument,  where  matter*  ot 
fact  are  not  intermingled,  and  it  is  error  in  such  case  to  leave  the  construction  to  the  jury. 
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The  opinion  of  the  Court  was  delivered  by  1821. 
TILGHMAN,  C.  J. — This  is  an  action  of  covenant  brought 

by  Henry  Wertz,  the  nominal  plaintiff  below,  for  the  use  of 
John  Kipp,  against  the  executors  of  Hugh  Denison,  on  a 
single  bill  for  1,OOO  dollars  given  by  Denison  to  Wertz,  dated 

the  10th  May,  1811,  and  payable  the  10th  May,  1812,  "  pro-  for  theuseof 
vided  Denison  received  possession  of  the  property  he  had 
purchased  of  Wertz,  and  if  possession   should  not  by  that 
time  be  delivered  to  him,  then  the  said  sum  of  1,OOO  dollars 

was  to  be  payable  on  Denisori's  receiving  possession  accord- 
ing to  the   article  of  agreement  between  him  and  Wertz." 

By  these   articles  dated  the   10th  May,  1811,  Wertz  agreed 
to  sell  to  Denison,  in  consideration  of  4,000  dollars,  a  certain 

tavern,  and  part  of  two  lots  of  ground  in  the  borough  of  Bed- 
ford, then  in  the  occupation  of  Thomas  Moore,  subject  to  a 

term  which  was  to  expire  on  the  15th  November,  1814.     De- 
nison was  to  have  the  rent  to  become  due  from  the  1st  April^ 

1811,  at  the  rate  of  24O  dollars  per  annum.     It  was  agreed 
that  an  advance  should  be  made  to  prevail  on  Moore  to  sur- 

render the  term  before  the  time  limited  for  its  expiration, 

and  Denison's  last  payment  for  1,OOO  dollars  for  which  the 
single  bill  now  in  suit  was  given,  was  to  depend  on  the  time 
of  his  receiving  possession.     In  pursuance  of  this  agreement, 
Wertz  conveved  the  property  to  Denison,  and  as  the  title 
was  disputed,  he  also  gave  him  a  bond  of  indemnity,  with 
sureties.     On  the   20th  January,  1813,  Denison,  who  had 
received  possession,  entered  into  articles  of  agreement  with 

Moore,  the  tenant,  by  which  he'  agreed  to  sell  the  property 
to  him,  for  5,000  dollars,  and  give  him  a  conveyance  on  the 
1st  June,  1814;  up  to  which  day  Moore  was  to  pay  rent  to 
Denison,  at  the  same  rate  as  the  present  rent.     Wertz  as- 

signed the  single  bill  of  Denison  to  John  Kipp,  for  whose 
use  this  suit  was  brought.     On  the  trial,  the  defendants   set 
up  a  claim  against  Wertz,  by  way  of  discount,  viz.  that 
Wertz  had  received  from  Moore  part  of  the  rent,  which  ac- 

cording to  the  articles  of  agreement  was  to  go  to  Denison,  for 
the  amount  of  which,  with  interest,  they  were  entitled  to  a 
credit.     There    was    another   article    also   for  which    they 
claimed  credit.     In  the  lease  from  Wertz  to  Moore,  which 

was  in  existence  at  the  time  of  Wertz's  sale  to  Denison,  was 
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1821.      included  a  five  acre  lot,  besides  the  property  sold  to  Denison, 
for  all  which,  Moore  was  to  pay  a  rent  of  240  dollars  a  year. 

   It  was  proved,  that  Moore  could  not  enjoy  this  five  acre  lot, 

"utors  because  Wertz  had  sold  it  to  Doctor  Anderson.  Evidence 
was  given  that  it  was  worth  about  thirty  dollars  a  year,  and 

ibrtheuseof  tr*e  defendants  contended,  that  as  Moore  had  a  right  to  de- 

Km>-  duct  thirty  dollars  a  year  from  the  rent,  they  were  entitled 
to  a  credit  for  the  same  against  Wertz.  Whether  Wertz 
had  received  any  of  the  rent  which  ought  to  have  gone  to 

Denison,  and  if  any,  how  much,  was  matter  of  dispute  be- 
tween the  parties.  On  the  conclusion  of  the  evidence,  the 

President  of  the  Court  of  Common  Pitas,  gave  a  charge  to 

the  jury  in  which  several  errors  were  assigned,  which  we 
are  now  to  consider. 

1.  It  is  assigned  for  error,  that  the  jury  were  instructed 
<«  that  Denison  obtained  possession  of  the  property  purchased 
of  Wertz,  on  the  20th  January ,  1813,  by  virtue  of  the  arti- 

cles of  agreement  with  Moore,  bearing  date  that  day."    This 
opinion  was  certainly  correct.     When  Moore  agreed  to  pur- 

chase, and  Denison  agreed  to  sell,  the  possession  was  virtu- 
ally delivered  to  Denison.     So   both  parties  considered  it, 

for  they  made  a  new  agreement  as  to  the  rent,  viz.  that 
Moore  was  to  pay  rent  up  to  the  time  of  receiving  his  con- 

veyance, at  the  same  rate  as  before.     This^amounted  to  a  sur-; 
render  of  the  existing  lease.   There  is  no  error  therefore,  on 
that  point. 

2.  It  is  said,  the  Court  ought  to  have  charged  the  jury, 
that  the  defendants  were  entitled  to  a  credit  of  thirty  dollars 
a  year,  on  account  of  the  fire  acre  lot.    The  charge  was,  that 
as  Denison  did  not  purchase  the  five  acre  lot  of  Wertz,  and 

Moore  did  not  object  to  paying  the  whole  rent  of  214  dollars 
a  year,  it  was  immaterial  to  Denison,  whether  Moore  enjoyed 
that  lot  or  not.    I  perceive  no  error  here.     Wertz  covenanted 
that  Denison  should  receive  rent  from  Moore,  amounting  to 

214  dollars  a  year,  and  Moore  claimed  no  deduction  on  ac- 
count of  the  five  acre  lot;  he  went  on  to  pay  214  dollars  a 

year.     So  we   must  take  the  facts  to  be,  for  on  that  state- 
ment of  facts  the  law  was  declared  to  the  jury.     What  right 

then  had  Denison  to  a  discount,  when  he  received  all  that 
Wertz  covenanted  he  should  receive  ?  If  he  had  lost  part  of 
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the  rent  of  240  dollars,  he  might  have  recourse  to  Wertz  for      1821. 
satisfaction.     But  having  lost  nothing,  he  can  have  nothing 
to  claim. 

3.  The  third  error  is,  that  the  jury  were  told,  "  that  after  DENISON'S 
the  agreement  between  Denison  and  Moore,  Denison  was 

estopped  from  saying  that  Moore  hud  paid  the  rent  to  Wertz,  .^EETsze  of 
before  Wertz  had  sold  to  Denison?'  In  the  assignment  of  KIPP. 
this  error,  the  charge  of  the  Court  is  not  accurately  stated. 

What  the  Court  said,  was,  <c  that  after  Moore  had  agreed  to 
pay  the  rent  to  Denison,  neither  Denison  nor  Moore  can  say 
that  it  was  extinguished  by  a  payment  to  Wertz  ;  for  here  is 
a  new  covenant  to  pay  to  Denison,  and  by  Denison  to  look 

to  Moore  for  it,  from  that  date."  This  is  sound  reasoning. 
Although  Moore  had  made  a  payment  to  Wertz,  yet  if  he 
afterwards  agreed  to  pay  to  Denison,  it  was  all  that  Denison 
could  ask.  It  was  all  that  Wertz  covenanted  for.  And  as 

for  Moore,  he  could  not  plead  in  bar  of  his  covenant,  that  he 
had  made  payment  to  Wertz,  before  he  covenanted  to  pay 
to  Denison.  But  what  was  the  covenant  between  Moore  and 

Denison?  It  is  in  these  words.  «  The  rent  of  the  premises 
shall  be  paid  by  the  said  Thomas  Moore,  to  the  said  Hugh 
Denison,  at  the  present  rate,  up  till  the  first  day  of  June 
next."  I  think  it  is  confined  to  the  rent  between  the  date  of  • 
the  articles,  and  the  1st  June,  1814.  This  appears  from  the 
expressions,  at  the  present  rate,  because  these  expressions 
could  with  no  propriety  be  applied  to  the  rent  which  had  be- 

come due  before  ;  nor  was  there  any  occasion  to  make  pro- 
vision for  that  rent.  It  was  a  debt,  which  would  not  be  extin- 

guished by  the  sale  to  Moore.  But  it  might  be  supposed 
that  the  articles  of  agreement  dissolved  the  old  relationship 
of  landlord  and  tenant,  which  existed  between  Denison  and 
Moore,  by  virtue  of  the  old  lease,  and  therefore  if  it  was 
intended  that  Moore  should  continue  to  pay  rent,  it  was  ne- 

cessary to  ascertain  precisely  how  long  he  was  to  pay  it,  and 
at  what  rate.  The  construction  of  this  covenant,  was  ot 

great  importance  to  the  defendants,  because  if  it  did  not  em- 
brace the  rent  due  before  the  date  of  the  articles,  then  the  de- 

fendants might  support  their  claim  to  set  off  against  the 
plaintiff  the  amount  of  rent  due  before  the  date  of  the  articles, 
which  the  jury  might  think  that  Wertz  had  improperly  re- 

ceived of  Moore ;  and  so  the  Court  charged  the  jury.  But 
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1821.      the  constructioo  of  the  covenant  was  expressly  left  to  the 
Jurv'  an(*  tn's  *8  tne  f°urth  error  assigned. 

4.  I  agree  with   the   President   of  the  Court  of  Common 
pieas  in  au  the  opinions  he  has  expressed  :  but  1  must  differ '  '  . 

•a.         from  him  as  to  the   propriety  of  withholding  his  opinion 

fortheuaeof  ft"001  the  jury  on  the  construction  of  this  agreement.  This 
Klp*-  is  a  matter  of  very  great  importance.  The  security  of  pro. 

perty  depends  on  it ;  for  there  is  no  appeal  from  the  de- 
cision of  a  jury.  The  injured  party  may  indeed  move  for  a 

new  trial,  but  that  the  Court  may  grant  or  refuse,  at  its  dis- 
cretion. It  is  the  right  therefore,  of  every  suitor,  to  have  the 

opinion  of  the  Court  on  such  matters  as  by  the  law  of  the 
land  the  Court  is  bound  to  decide,  and  one  of  these  matters 
is  the  construction  of  written  contracts.  There  may  be 
cases,  in  which  extrinsic  circumstances  are  so  connected 
with  a  writing  as  to  render  it  necessary  to  leave  the  whole 

to  the  jury.  But  this  was  not  such  a  case.  Here  was  an 

agreement  to  pay  rent,  intermingled  with  no  facts  which  ope- 
rated on  the  construction.  The  jury  indeed  would  have  had 

to  decide,  in  case  it  had  been  material  in  this  action,  what 

was  the  rate  of  the  present  rent,  but  the  time  for  which  it 
was  to  be  paid,  was  to  be  determined  from  the  writing  itself, 

.  and  was  exclusively  the  province  of  the  Court.  This  prin- 
ciple has  so  often  been  decided,  and  is  so  well  settled,  that 

it  is  hardly  necessary  to  cite  authority  in  support  of  it.  I 
will  refer  however  to  opinions  delivered  by  this  Court,  in 
the  cases  of  Welsh  v.  Dusar,  3  Binn.  337,  and  Wharf  v. 
ffowell,  5  Binn.  5O3  j  and  to  the  opinion  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Levy  v.  Gadsby 
3  Cranch,  186.  Upon  the  whole  then,  I  am  of  opinion,  that 
there  is  no  error  in  the  record,  except  in  leaving  to  the  jury, 

the  construction  of  the  articles  of  agreement  between  Deni- 
son  and  Moore.  But  in  that  there  is  error,  and  therefore 

the  judgment  must  be  reversed,  and  a  venire  facias  de  nova 
awarded. 

Judgment  reversed,  and  a  venire  facias 
denovo  awarded. 
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KLINE  against  SHANNON.    

APPEAL.  October. 

The  opinion  of  the  Court  was  delivered  by  Th.e  regis- tcr  OL  wills  is 

TILGHMAN,  C.  J — This  is  an  appeal  from  the  Orphans' aot  entitled  to 

Court  of  Cumberland  county,  and  the  only  question  is,  whe-  ̂ Haira  and"0 
ther  the  appellant,  who  is  register  of  wills  for  the  said  county,  fify  cents,  for 

.  .  r  ,    ~r  f  examining  and 
is  entitled  to  a  fee  of  two  dollars  and  fifty  cents,  jor  exa-  passing  the 

mining  and  passing1  the  account  of  a  guardian.  No  such  fee 
is  allowed  in  the  last  fee  bill,  (28th  March,  1814,)  by  which 

the  fees  of  officers  'are  now  regulated,  nor  was  it  allowed  by 
the  fee  bill  of  20th  March,  1795,  which  was  repealed  by  the 
Act  of  28th  March,  1814.  But  the  appellant  contends,  that 
it  is  given  by  the  old  Act  of  27th  March,  1713,  and  not 
taken  away  by  the  Act  of  28th  March,  1814.  The  Act  of 

27th  March,  1713,  gives  authority  to  the  Orphans'  Court, 
to  call  all  guardians  before  them,  and  cause  them  to  make 
and  exhibit  true  and  perfect  inventories  and  accounts  of  the 
estates  of  Orphans  wherewith  they  have  been  entrusted  j  and 
to  oblige  the  registers  of  wills  to  bring,  or  transmit  to  the 
said  Court,  true  copies  or  duplicates  of  all  bonds,  inventories, 
accounts,  actings  and  proceedings  whatsoever,  remaining  or 
being  in  their  offices,  and  relating  to  the  said  estates  ;  and  to 
order  the  payment  of  such  reasonable  fees  for  the  said  copies , 
and  for  all  charges,  trouble  and  attendance  which  any  officer 
or  other  person  shall  necessarily  be  put  to,  in  the  execution  of 
the  said  Act,  as  the  said  Court  shall  think  reasonable  and  just. 

Now,  in  the  first  place,  it  does  not  appear,  that  the  examin- 

ing and  passing  of  a  guardian's  account,  was  a  service  done 
in  the  execution  of  the  Act  of  27th  March,  1713.  All  the 

services  spoken  of  in  that  Act,  are,  the  making  copies  of  pa- 

pers  remaining  in  the  register's  office,  and  transmitting  them 
to  the  Orphans'  Court.  No  mention  is  made  of  examining1 
and  passing  a  guardian's  account,  and  if  the  register  had 
power  to  pass  such  an  account,  it  must  have  been  by  virtue 
of  some  other  Act  of  Assembly.  But  even  if  the  fee  in 
question  might  have  been  charged  under  the  Act  of  27th 

VOL.  VII.— 3  C 
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1821.      March*  1713,  it  was  taken  away  by  the  26th  section  of  the 

Ct'i"*"      Act  of  28'h  March',  1814,  which  forbids  any  officer  to  charge 
  '.    a  fee  for  any  service,  other  than  those  expressly  provided  for 
K'^N*  by  that  Act.  Indeed  one  main  object  of  the  last  mentioned 

law  was,  to  cut  up  by  the  roots,  the  power  which  had  been 
exercised  by  the  Courts  of  justice,  of  allowing  fees  called 
compensatory,  for  services  not  specified  in  the  several  fee 

bills.  It  is  true,  that  in  the  last  part  of  the  same  26th  sec- 
tion, the  Judges  were  prohibited  to  allow  compensatory  fees 

for  any  services  not  specified  in  that  Act,  or  some  other  Act 
of  Assembly  ;  but  the  words  some  other  Act  of  Assembly 
seem  intended  to  relate  to  Acts  which  might  afterwards  be 
made  ;  for  it  cannot  be  supposed,  that  after  providing  a  table 

of  fees  for  the  register  of  wills,  and  other  officers,  and  ex- 
pressly forbidding  all  the  said  officers,  to  charge  any  fee  not 

therein  specified,  it  could  have  been  the  intent  of  the  Legis- 

lature to  permit  the  Orphans'  Court  to  allow  at  their  discre- 
tion* fees  for  services  not  included  in  the  said  table  of  fees. 

I  am  therefore  of  opinion,  that  the  Orphans'  Court  decided 
right,  in  refusing  to  allow  this  fee,  and  their  decree  should 
be  affirmed. 

Decree  affirmed. 

BUTLER  and  others  against  DELAPLAINE. 

IN  ERROR. 
October. 

If  an  owner  ERROR  to  the  Court  of  Common  Pleas  of  Adams 

of  slaves  in  county,  in  homine  replep'iando  brought  by  Henry  Butler  and Maryland, 
lease  a  form 

there  wiihthe  slaves  to  cultivate  it,  the  consent  of  such  lessee  that  one  of  these  slaves  should  be  re- 
tnoved  to  Pennsylvania,  and  his  being  brought  here  will  not  entitle  him  to  freedom  to  the  prejudice 
of  the  lessor. 

The  sojourning  of  a  master,  a  citizen  of  another  State,  with  his  slave  in  this  State  at  different 
times,  will  not  entitle  such  slave  to  freedom,  unless  there  was  at  some  time  a  continued  retaining 
of  the  slave  here  for  six  months,  unless  perhaps  in  case  of  a  fraudulent  removal  backwards  and 
forwards. 

Every  slave  removed  into  this  State  from  another,  without  the  consent  of  his  master,  may  be 
considered  as  absenting  himself,  absconding  or  clandestinely  carried  away,  under  the  Act  of  1st 
March,  1780,  and  is  an  escaping  under  the  2d  section  of  the  4th  article  of  the  Constitution  of  the 
United  States. 



OF  PENNSYLVANIA.  379 

Charity  his  wife,  and  Harriet  Butler  and  Sophia  Butler,  their      1B21. 
children,  against  John  Delaplaine. 

Charity  Butler  was  admitted  to  be  the  slave  of  Norman 
Bruce,  an  inhabitant  of  the  State  of  Maryland,  and  still  to 
continue  a  slave  unless  she  obtained  her  freedom  by  the  laws 
of  this  State ;  and  if  she  were  free,  her  children  born  after 

her  emancipation,  were  likewise  free.  Norman  Bruce,  in  1782, 
was  the  owner  of  a  tract  of  land  in  Maryland,  stocked  with  a 
number  of  slaves,  and  demised  it,  with  the  slaves  to  culti- 

vate it,  to  one  Cleland,  and  removed  to  a  place  seventy  miles 
distant  in  the  same  State.  Shortly  after  the  lease,  Cleland 
entered  into  a  contract  with  one  Gilleland  respecting  Charity. 
Gilleland,  for  her  services,  was  to  feed  and  clothe  her  until 

her  arrival  at  sixteen  years  of  age.  Gilleland  was  an  inha- 
bitant of  Maryland.  A  separation  took  place  between  Gille- 

land and  his  wife,  and  Mrs.  Gilleland  being  left  destitute, 
was  obliged  to  support  herself  and  an  infant  child.  She 
quitted  housekeeping,  and  went  to  reside  with  her  mother  in 
the  house  of  Mrs.  Patterson,  who  lived  in  Maryland,  near 
the  line  between  that  State  and  Pennsylvania,  taking  Charity 
with  her.  She  was  a  seamstress  and  occasionally  went  into 

Pennsylvania  to  work,  taking  the  child  and  Charity  with 

her  to  nurse  it.  She  returned  at  intervals  to  her  mother's  in 
Maryland,  which  continued  her  domicil.  Whether  she  ever 
remained  with  Charity  at  any  one  time  for  six  months,  was 
a  fact  left  to  the  jury.  She  returned  Charity  to  Norman 
Bruce  when  she  arrived  at  the  age  of  eleven  years.  Mrs. 
Gilleland  never  was  an  inhabitant  of  this  State,  and  never 

came  into  it,  with  an  intention  of  residing. 

The  counsel  for  the  plaintiff,  requested  the  Court  to  in- 
struct the  jury  on  certain  points  which,  with  the  instructions 

of  the  Court,  are  stated  in  the  charge  of  the  Court. 

Charge  of  the  Court. — We  are  requested  by  the  counsel 
of  the  plaintiffs  to  charge  the  jury,  that  if  they  believe  Charity, 
the  mother  of  Harriet  and  Sophia,  resided  in  the  State  of 
Pennsylvania,  for  the  period  of  six  months,  in  the  years  1788 
and  1789,  with  the  consent  or  connivance  of  Norman  Bruce 
her  masicr,  or  with  the  consent  or  connivance  of  Mr.  Cleland, 
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1821.  to  whom  Norman  Bruce  leased  his  negroes,  that  such  resi- 
dence  entitles  Charity  to  her  freedom,  under  the  Abolition 

Act  of  1780;  and  that  Harriet  and  Sophia,  born  after  such 
BOTLKB     residence  of  six  months,  are  entitled  to  their  liberty  in  con- and  others  7  * 

•o.         sequence  ol  the  right  or  their  mother.     This  request  con- 

E'  tains  three  distinct  points,  which  we  will  answer  in  their 
order. 

1.  If  you  believe  that  Charity  resided  in  Pennsylvania  for 

a  period  of  six  months  in  the  years  1788  and  1789,  with  the 

consent  or  connivance  of  her  master  Norman  Bruce,  such  re- 

sidence  would  entitle    Charity  to  her  freedom,  under  the 

Abolition  Act  of  178O,  and  the  supplement  of  1788. 
2.  The  consent  or  connivance  of  Mr.  Cleland,  if  without 

the  knowledge  or  approbation  of  Norman  Bruce,  would  not 

entitle   Charity  to  her  freedom,  under  the  said  Acts  ;  and 

merely  leasing  the  farm  and  negroes  to  Cleland  by  Norman 

Bruce,  to  cultivate  the  same,  does  not  raise  a  legal  presump- 
tion without  other  evidence  of  his  consent  or  connivance. 

3.  Harriet  and  Sophia,  being  born  after  such  residence, 
would  follow  the  condition  of  their  mother.     If  she  is  free, 

they  are  free  also.     If  a  slave,  by  being  born  in  Maryland^ 

they  are  slaves  also. 

We  are  further  requested,  on  the  part  of  the  plaintiffs,  to 

charge  the  jury,  that  a  residence  of  six  months  in  the  whole, 

although  compounded  of  periods  shorter  than  six  months 

each,  with  an  interval  of  two  or  three  weeks  between  them, 

during  which  Charity  was  removed  into  the  State  of  Mary- 
land, is  a  residence  of  six  months,  so  as  to  entitle  Charity, 

and  her  issue  born  afterwards,  to  their  freedom,  under  the 

Abolition  Act.  The  plaintiffs'  counsel  have  rested  their 
case,  exclusively  on  the  10th  section  of  the  Act  of  1780. 

Under  that  Act,  there  must  be  a  single  residence  of  six 

months.  Different  acts  of  residence,  at  different  periods, 

cannot  be  tacked  together,  so  as  to  make  a  whole  ;  for  each 

act  of  residence  is  a  whole  in  itself.  But  on  this  point,  we 

must  go  further  in  favour  of  the  plaintiffs  than  their  counsel, 

and  contrary  to  their  reasoning.  Under  the  provisions  of 

the  2d  section  of  the  Act  of  1788,  if  Charity  was  brought  by 

her  master,  or  any  one  having  legal  authority  from  him,  or 
having  legal  controul  over  her,  with  intention  of  residing  or 

inhabiting  in  this  State,  she  became  immediately  free.  We 
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add  that  such  authority  and  controul  are  not  necessarily  pre-  1821. 

sumecl  in  Mrs.  Gilleland,  from  her  having-  procured  Charity  Chambers- 
front  Cleland,  and  the  lease  of  the  farm  and  negroes  to  him  by 

Norman  Bruce,  to  cultivate  it,  and  work  it,  while  he  the  mas-      BUTLER 7  and  others 

ter,  removed  seventy  miles  distant.  •». 

At  the  request  of  the  defendant's  counsel,  we  state,  that  DELAPI<AIBrE- 
if  you  believe  that  neither  Cleland  nor  Mrs.  Gilleland  were 

the  agents  of  Norman  Bruce,  and  that  the  removal  of  Charity 

into  the  State  of  Pennsylvania  was  without  the  consent  or 

approbation  of  said  Bruce,  such  removal  would  not  entitle 

the  plaintiffs  to  freedom,  under  the  Act  for  the  abolition  of 

slavery.  And  if  no  authority  directly  or  indirectly  was 

given  by  Bruce  to  Cleland,  or  Mrs.  Gilleland,  to  remove  said 

negro  to  this  State,  your  verdict  should  be  for  the  defendant. 

The  whole  is  before  you  for  your  decision. 

The  plaintiffs  excepted  to  this  charge,  and  the  jury  found  a 
verdict  for  the  defendant. 

M'-Conachy  and  Dobbin,  for  the  plaintiffs  in  error,  now 
argued,  that  the  charge  of  the  Court  was  erroneous  in  the 

following  respects. 

1.  In  stating  that  the  consent  of  Cleland,  the  lessee  of 

Norman  Bruce,  to  remove  Charity  would  not  entitle  her  to 

her  freedom.  The  Act  of  March  1st,  1780,  sect.  10,  Purd. 

Dig>  479,  excepts  from  freedom  the  domestic  slaves  of  per- 
sons sojourning  in  this  State,  and  not  becoming  resident 

therein,  provided  such  domestic  slaves  are  not  retained  in 

this  State  longer  than  six  months.  The  2d  sect,  of  the  Act 

of  29th  March,  1 788,  Purd.  Dig.  480,  declares,  that  this  ex- 
ception shall  not  extend  to  persons  inhabiting  or  residing 

here,  or  coming  here  with  an  intention  to  settle  and  reside. 

The  llth  sect,  of  the  Act  of  March  1st,  178O,  Purd.  Dig. 

480,  contains  a  proviso  as  to  absconding  slaves,  declaring 

the  Act  not  to  embrace  them.  The  only  slaves  exempted, 

are  absconding  and  runaway  slaves  :  no  others  are  exempted. 
Cleland  was  the  lessee  of  the  slave,  and  must  be  considered 

as  the  qualified  owner.  If  the  removal  were  for  six  months 

by  his  permission,  it  is  embraced  within  the  words  and 

meaning  of  the  Act :  otherwise  its  salutary  provisions  might 

be  evaded  by  the  introduction  of  slaves  into  this  State  by 
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1821.  lessees  for  a  long  term  of  years,  and  holding  them  as  such  in 
contravention  of  the  object  of  the  laws.  The  violation  of 
the  contract  between  Bruce  and  Cleland,  by  which  the  latter 
was  to  keeP  ̂   s'aves  to  cultivate  the  farm,  might  render 
Cleland  responsible   to  Bruce,  but  cannot  affect  the  quality 

'  of  any  done  by  Cleland,  the  consequence  of  which,  our  laws 
have  declared  shall  be  the  freedom  of  the  slave. 

2.  The  second  error  was  in  the  Court's  stating  that  the  so- 
journing of  a  master,  a  citizen  of  another  State,  with   his 

slave  in  this   State,  would  not  entitle  the  latter   to  freedom, 
unless  there  was  one  continued  retention  of  him  here  for  six 

months.     This  also   would  render  the   law  easily  liable  to 

evasion.     A  slave  might  be  brought  in  and  kept  here  during 
life,  if  the  owner  took  care  to  remove  him  occasionally  for 

a  day  or  two,  so  as  to  break  the  continuity  of  the  sojourn- 
ment. 

3.  The  third  error  was   in  the  Court's  casting  on    the 
plaintiffs   the   burthen  of  proof,  that   the  removal  and  con- 

tinuance of  Charity  was  with  the  assent  of  Norman  Bruce, 

or  by  his  connivance.     The  proviso  in  the  law  being  in  fa- 
vour of  the  master,  it  lies  upon  him  to  prove  that  the  slave 

had  absconded  or  runaway. 
4.  The  fourth  exception  is,  that  the  Court  did  not  direct 

the  jury  that  the  lease  by  Bruce  was  prima  facie  evidence  of 
his  licence  to  take  her  out  of  the  State. 

Stevens,  contra. 

The  lease  to  Cleland  was  for  a  special  purpose,  namely,  to 
cultivate  the  land  leased  to  him.  Cleland  had  no  right  to 
carry  any  of  the  slaves  out  of  the  State  of  Maryland,  or  to 
authorise  any  other  to  do  so,  nor  can  it  in  any  way  be  im- 

plied that  he  could  have  power  to  destroy  the  property  of 

the  lessor  by  removal  into  another  State  where  the  laws  di- 
vested such  property.  As  to  continued  residence  for  six 

months,  it  is  clear  that  a  slave  who  happens  to  come  with 
his  master  on  different  visits,  which  may  on  adding  up  the 
time  of  their  duration  exceed  six  months,  cannot  be  contem- 

plated by  the  law.  If  there  were  any  attempt  made  to  de- 
fraud its  provisions  in  the  mode  suggested,  it  might  form  a 

case  for  the  Court  to  decide  that  the  slave  was  free.  But 

there  is  no  such  evidence  or  allegation  in  the  present  instance. 
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The  opinion  of  the  Court  was  delivered  by  1821. 
DUNCAN  J. — in  giving  a  construction  to  this  lease,  we 

must  take  into  view,  the  subject  matter  of  the  contract,  the 
species  of  property  to  which  it  related,  and  the  place  in 
which  the  right  of  Cleland  over  the  property,  was  to  be  ex-         v- 

,        T,°,  .  ,  ,  •   •          f         i          -        »,          DELAPLAINE. ercised.  If  this  were  a  general  hiring  ot  a  slave  in  Mary- 
land, to  an  inhabitant  of  Maryland,  it  would  be  difficult  to 

maintain  the  right  of  the  lessee  or  bailee  to  do  an  act  which 

would  extinguish  the  property  itself.  There  would  necessa- 
rily be  implied  an  engagement  on  his  part  to  restore  the 

slaves.  The  contrary  implication  would  be  highly  unrea- 
sonable. That  he  had  authority  to  do  an  act  which  would 

put  it  out  of  his  power  to  restore  them,  would  be  an  instance 
of  folly  that  cannot  be  imputed  to  any  one  capable  of  entering 
into  a  binding  contract.  But  this  was  not  a  general  hiring, 
but  a  special  one.  The  negroes  were  demised  with  the 
land,  for  the  purpose  of  cultivating  the  farm.  Though  this 
is  a  claim  of  freedom,  we  are  not  in  favour  of  liberty  to 
lose  sight  that  this  class  of  people  are  acknowledged  as  slaves 
by  the  laws  of  both  States.  The  master  has  a  property  in 
them,  and  contracts  respecting  this  species  of  property,  are 
to  be  construed  by  the  same  rules  of  interpretation,  that  con- 

tracts respecting  any  other  species  of  property  are.  We  are 
not  at  liberty  to  infer  a  power  of  removal,  when  the  contract 

itself  takes  away  all  implication,  and  states  the  very  purpose 
for  which  they  were  hired,  to  cultivate  this  farm  of  Norman 
Bruce,  devised  by  him  to  Cleland.  It  follows,  that  the  de- 

cision of  the  Court  was  correct  in  stating  that  the  consent  of 
Cleland  to  remove  Charity  into  this  State,  would  not  entitle 

her  to  her  freedom.  The  continuing  of  a  sojourner,  must  be 
a  single,  unbroken  one,  for  six  months.  There  may  be  cases 
of  a  fraudulent  shuffling  backwards  and  forwards  into  Penn- 

sylvania, and  then  into  Maryland*  and  then  back  to  Pennsyl- 
vania. This  might  be  in  fraud  of  the  law,  and  would  present 

a  different  question  ;  but  here  there  is  no  evasion — no  ground 
even  for  suspicion  of  evasion. 

It  was  well  known  to  the  framers  of  our  Acts  for  the 

Abolition  of  slavery,  that  southern  grntlemen  with  their  fa- 
milies, were  in  the  habit  of  visiting  this  State,  attended  with 

their  domestic  slaves,  either  for  pleasure,  health,  or  business  ; 

year  after  year  passing  the  summer  months  with  us,  their 
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1821.      continuance  scarcly  ever  amounting  to  six  months.     If  these 

Cfumibers-      successive   sojournings   were  to  be   summed   up,   it   would 
amount  to  a  prohibition  —  a  denial  of  the  rights  of  hospitality. 

HI  ILEB      The  York  and  Bedford  springs  are  watering  places  frequented 
and  others  ....  •  .  •        r        T  •        r 

principally,  and  in  great  numbers,  by  tamihes  irom  Maryland 
ancj  Virginia,  attended  by  their  domestic  slaves.  The  same 
families  with  the  same  servants  return  in  each  season.  The 

construction  contended  for  by  the  plaintiffs  in  error,  would 
be  an  exclusion  of  the  citizens  of  our  sister  States  from  these 

fountains  of  health,  unwarranted  by  any  principle  of  huma- 

nity or  policy,  or  the  spirit  and  letter  of  the  law.  The  re- 
taining a  slave  for  six  months  by  a  sojourner,  may  well  be 

compared  to  the  hiring  and  service  for  one  year,  to  obtain 
a  settlement  under  the  poor  laws,  which  must  be  an  entire 

hiring,  and  an  entire  service  for  the  year  ;  or  to  the  period 
prescribed  as  a  limit  to  the  recovery  of  real  estate  where  the 
adverse  possession  must  be  continuous,  unbroken  and  unin- 

terrupted. It  must  be  one  hiring,  and  one  entire  service 
under  the  poor  laws.  It  must  be  continued  possession  for  one 

interrupted  period  of  twenty-one  years  under  the  Limitation 
Act.  And  under  this  law,  the  retaining  must  be  for  one  un- 

broken point  of  time  —  one  entire  six  months,  and  cannot  be 
made  up  of  different  points  of  time  joined  together. 

I  cannot  agree  with  the  counsel  of  the  plaintiffs  in  error, 

that  the  Court  did  throw  the  onus  of  proof  of  the  master's 
consent,  on  the  slave.  All  they  said,  was,  if  it  appeared  to 
the  jury  from  the  evidence,  that  Charity  was  not  brought 
into  Pennsylvania  with  the  knowledge  or  connivance  of 
Norman  Bruce,  and  no  authority  was  given  directly  or  indi- 

rectly by  Bruce  to  Cleland  or  Gilleland,  to  bring  her  into 
Pennsylvania,  she  continued  his  slave.  The  fourth  point 
is  nearly  the  same  as  the  second,  for  the  reasons  already 

stated,  that  the  master's  lease  to  Cleland,  was  no  evidence 
of  his  leave  to  Cleland  to  bring  her  into  Pennsylvania.  It  is 

so  far  from  affording  such  prima  facie  evidence,  of  an  inten- 
tion to  grant  a  licence  to  remove  the  negroes  into  Pennsylva- 
nia, that  as  clearly  as  language  can  exclude  such  construction, 

itisjhere  dene.  It  would  not  be  a  power  necessarily  incident 
to  the  use  of  the  thing  demised,  because  the  slaves  are  to  be 

used  in  the  cultivation  of  the  farm  in  Maryland.  A  pre- 
sumption could  not  be  raised  of  such  intention,  because  it  is 
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against  all  reason  and  all  probability.  It  is  contended,  that  1821. 
every  slave  brought  into  this  State,  and  remaining  here  for 

six  months,  unless  he  is  an  absconding  or  runaway  slave,  be- 
came ipso  facto  free,  and  that  whether  the  party  removing  him 

had  authority  or  not,  to  bring  him  in.  This  construction  v. 
would  be  a  reproach  to  the  framers  of  the  Acts  for  the  aboli- 

tion of  slavery,  as  it  would  be  an  outrage  on  the  property  of  the 
citizens  of  another  State,  where  slavery  is  tolerated — a  con- 

fiscation and  forfeiture  of  their  rights,  without  any  act  done 
by  them  in  violation  of  the  laws  of  this  Stace.  It  would  .be 
an  invitation  and  reward  offered  to  strangers  who  had  no 

right  or  authority,  to  bring  slaves  into  our  State — to  over- 
seers, to  bring  over  the  gangs  of  negroes  entrusted  to  their 

superintendance.  Nay,  on  this  principle,  if  the  negro  were 
stolen  from  Maryland  and  brought  into  this  State,  he  would 
become  free.  The  Legislature  wisely  and  humanely  desi- 

rous to  abolish  gradually  slavery  in  this  State,  have  cau- 
tiously preserved  the  rights  of  citizens  of  other  States  whose 

slaves  are  introduced  into  this  State  without  their  knowledge. 
The  10th  section  of  the  Act  of  1st  March,  1780,  provides, 

that  no  man  or  woman,  of  any  nation  or  colour,  except  the 
negroes  and  mulattoes,  who  shall  be  registered,  shall  be 
holden  within  the  territories  of  this  Commonwealth  as  slaves 

or  servants  for  life,  except  domestic  slaves  of  delegates  to 
Congress  from  other  States,  foreign  ministers,  &c.,  and  per- 

sons passing  through  and  sojourning  in  this  State. 

The  llth  section  provides,  that  the  Act  shall  not  give  re- 
lief or  shelter  to  any  absconding  or  runaway  negro  or  mu- 

latto slave  or  servant  for  life,  who  has  or  shall  absent  himself 
from  his  or  her  owner  or  master  ;  but  he  shall  have  right  and 
aid  to  demand,  claim,  and  take  away  his  servant  or  slave,  as 
he  might  have  had  in  case  this  Act  had  not  been  made,  and 
that  all  negro  and  mulatto  slaves  now  owned  and  heretofore 
resident  in  this  State,  who  have  absented  themselves  or  been 

clandestinely  carried  away, before  the  passing  of  this  Act  ,may 

be  registered  within  five  years.  Absenting  themselves,  ab- 
sconding, being  clandestinely  carried  away,  in  all  these  cases,  I 

am  of  opinion,  that  the  interest  of  the  master  is  secured?;  the 
slave  who  is  removed  into  this  State,  without  the  consent  or 

connivance  of  the  master,  may  be  considered  as  a  slave  ab- 
senting himself,  absconding,  or  clandestinely  carried  away  j 

VOL.  VII.— 3  D 
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Chtimbert- 
burg. 

BUTLER 
and  others v. 

DELAPHINE 

and  that  such  removal  under  the  4th  article,  section  2d  of 

the  Constitution  of  the  United  States,  would  be  an  escaping 
into  another  State  ;  and  that  under  that  article,  the  slave 
coming  into  the  State,  in  any  other  way  than  by  the  consent 
of  the  owner,  whether  he  comes  in  as  a  fugitive  or  run- 

away, or  is  brought  in  by  those  who  have  no  authority  so  to 
do,  cannot  be  discharged  under  any  law  of  this  State,  but 
must  be  delivered  up  on  claim  of  the  party  to  whom  his  ser- 

vices or  labour  may  be  due. 

The  opinion  of  the  Court  was,  in  all  matters  on  which 
they  were  requested  to  charge  the  jury,  entirely  correct; 
and  it  was  left  to  the  jury  with  the  opinion  of  the  Court 
on  the  general  question  of  law,  with  all  accuracy,  that  if 
they  believed  that  neither  Cleland  nor  Mrs.  Gil/eland  were 
the  agents  of  Norman  Bruce,  and  that  if  the  removal  of  Cha- 

rity into  the  State  of  Pennsylvania  was  without  the  consent 
or  approbation  of  Bruce  the  master,  such  removal  did  not 
entitle  the  plaintiffs  to  freedom  ;  and  that  if  no  authority 

directly  or  indirectly  was  given  by  Bruce  to  Cleland  or 
Gilleland  to  remove  Charity,  that  the  verdict  should  be  for 
the  defendant.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

RIDDLE  against  The  county  of  Bedford. 

October. 

IN  ERROR. 

THIS  was  a  writ  of  error  to  the  Court  of  Common 

of  Bedford  county,  in  a  suit  brought  by  the  County  of 

An  officer 

oTa  brtfof 
particulars,  if 
demanded,  before  he  can  maintain  an  action  for  his  fees:  bat  it  is  not  necessary  where  the  party 
knows  the  items,  and  objects  to  them  in  toto. 

The  purchaser  of  lands  sold  for  taxes,  under  the  Act  of  13th  March,  1815,  cannot  object  to  any 
irregularity  in  the  assessment  or  the  proceedings  of  the  commissioners  or  treasurer. 

On  a  sale  for  taxes  to  one  person  of  different  tracts  of  land,  held  by  different  persons,  the  fees 
are  to  be  paid  as  for  separate  deeds  on  each  tract. 

Query,  whether  one  di-edembracing  all  would  be  valid? 
A  county  treasurer,  is  an  officer  within  the  8th  article  of  the  Constitution,  and  must  take  an  oath 

of  office  :  and  he  cannot  sustain  a  suit  to  recover  his  fees  as  such  officer,  where  he  has  not  takeu 
the  oath,  and  there  is  no  acquiescence  in  the  defendant. 
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Bedford  against  Samuel  Riddle.  The  suit  was  brought  to  1821. 
recover  from  him  the  amount  of  county  and  road  taxes  as- 

sessed, and  due  on  105  tracts  of  unseated  land  situate  in 

Bedford  county,  sold  at  public  sale  by  Thomas  R.  Gettys, 
treasurer  of  the  county,  to  the  said  Samuel  Riddle,  he  being  The  county  of 
the  highest  and  best  bidder  for  the  same,  and  the  costs  and 
charges  claimed  by  the  said  treasurer  for  advertising  and 
sale  and  making  out  the  deeds  and  bonds  relating  to  the 
same,  and  the  fees  claimed  by  the  prothonotary  of  the  Court 
of  Common  Pleas,  for  receiving  the  acknowledgment  of  the 
deeds,  amounting  in  the  whole  to  the  sum  of  870  dollars, 
67  cents.  The  plaintiffs  filed  a  declaration  and  also  a  state- 

ment. On  the  trial  of  the  cause  below,  certain  points  were 
proposed  by  the  defendant  to  the  Court,  for  their  opinion, 
and  an  exception  was  taken  by  the  defendant  thereto  given 
by  the  President  of  the  Court. 

1st  point.  That  there  is  no  proof  before  the  Court,  that 
the  services  charged  by  Thomas  R.  Gettys,  late  treasurer, 
were  rendered  by  him. 

Answer  of  the  Court. — As  to  this,  the  jury  have  the  facts 
before  them,  and  are  the  sole  judges  what  these  facts  prove, 
or  whether  they  prove  any  thing. 

2.  That  the  plaintiff  cannot  recover  in  this  case,  not  hav- 

ing proved  a  tender  of  a  bill  of  particulars  of  the  fees  of  pro- 
thonotary and  treasurer,  before  the  institution  of  this  suit. 

Answer  of  the  Court. — The  Court  after  reading  that  part 
of  the  evidence  relating  to  this  point,  and  the  27th  section  of 
the  Act  to  establish  a  fee  bill,  passed  the  28th  March,  1814, 
instructed  the  jury,  that  they  were  the  sole  judges,  whether 
the  bill  of  particulars  of  the  costs  had  been  demanded  or 
requested,  before  suit  was  brought.  It  is  not  necessary  to 

make  out  the  particulars  of  a  bill  of  costs  before  it  is  de- 
manded ;  but  if  the  party  do  demand  such  bill,  it  must  be 

made  out  and  delivered,  before  a  suit  can  be  sustained. 

3.  That  there  is  no  proof  that  the  taxes  charged  in  the 

plaintiff's  statement,  were  assessed  and  charged  upon   the 
lands  sold  to  the  defendant ;  or  that  the  lands  mentioned  in 

the  statement  were  unseated,  or  returned  as  such  to  the  com- 
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1821.  missioners,  by  any  person  acting  in  the  capacity  of  an  as- 
8e88or  or  collector  of  taxes  ;  and  that  the  books  given  in  evi- 
dence,  do  not  contain  any  legal  proof  of  such  assessment. 

KIHI.I.K          Answer  of  the  Court.  —  The  books  of  the   assessment,  the V.  J 

Thecouniy  ofbooks  of  all  thf  commissioners,  and  the  proceedings  of  the 
supervisors  are  before  the  jury.  They  ought  to  enter  on 
their  own  books  the  rate  per  cent,  assessed  each  year,  and 
the  amount  claimed  each  year  for  each  tract.  It  appears  it 

is  only  noted  on  the  assessment  in  the  warrant  to  the  collec- 
tors on  the  back  of  the  duplicate.  But  the  Court  consider 

this  only  as  an  irregularity,  and  cured  in  this  case,  by  the 
3d  section  of  the  Act  of  13th  March,  1815.  As  to  the  facts 

in  the  conclusion  of  the  point  stated,  it  does  appear  in  the 
triennial  assessment,  that  these  lands  are  returned  at  each 
triennial  assessment,  as  unseated,  and  the  valuation  affixed  ; 
and  the  returns  of  the  collection  each  year,  stating  what 
tracts  remain  unseated,  are  before  you,  and  also  the  returns 
of  the  supervisor. 

4.  That  the  charges  made  for  separate  deeds  for  each 
tract  are  illegal,  inasmuch  as  the  defendant  offered  to  write 

and  prepare  a  deed  for  the  lands  to  be  executed  by  the  trea- 
surer, Thomas  R.  Gettys,  which  offer  he  refused  to  accept, 

and  that  the  defendant,  having  offered  to  prepare  such  deed 
before  any  deed  had  been  prepared  by  the  said  Thomas  R. 
Gettys,  which  offer  was  refused,  the  charges  of  executing 
separate  deeds  cannot  be  recovered. 

Answer  of  the  Court.  —  This  point  was  decided  by  the 
Court  of  Common  Pleas  of  this  county,  before  I  was  one  of 
them.  I  doubt  my  power  to  reverse  a  decision  of  theirs,  if 
disposed  to  do  so.  I  concur  in  that  opinion,  given  on  the 
5th  August,  1816,  that  this  objection  is  not  valid. 

5.  That  the  charges  cannot  be  supported,  inasmuch  as 
the  said  treasurer,  never  took  the  oath  of  office  as  treasurer. 

Answer  of  the  Court.  —  No  law  has  been  produced  requir- 
ing the  treasurer  to  take  any  oath  previous  to  entering  on  the 

duties  of  his  office.  I  do  not  think  him  included  in  the  8th 

article  ot  the  Constitution.  It  is  the  opinion  of  the  Court, 

that  the  plaintift  may  recover,  if.tht-re  is  no  other  objection, 
notwithstanding  his  not  having  taken  the  oath  required  by  the 
Constitution. 
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This  case  was  argued  by  Riddle  and  Thompson,  for  the     1821. 
plaintiff  in  error,  and  Tod,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by  RlJDtE 
DUNCAN  T. — The  bill  of  exceptions  exhibits  a  clear  and  The  county  of 

...  •  r  i  -  r  i  •       ,  Bedford. 
distinct  view  of  the  several  questions  ot  law  raised  on  the 
trial  of  this  cause,  on  five  points.  The  opinion  of  the  Court 
was  requested  by  thd  plaintiff  in  error.  The  questions  were 
distinctly  answered  by  the  Court,  and  it  is  to  these  answers 
he  now  excepts. 

The  first  and  second  were  matters  of  fact,  and  as  such  left 

properly  to  the  jury  ;  with  the  just  observation,  as  to  the  se- 
cond, that  it  was  not  necessary  for  the  treasurer  to  make  out 

a  bill  of  particulars,  if  the  party  knows  what  the  items  are,  and 
objects  to  them  in  toto  ;  but  if  he  demand  such  bill  of  parti- 

culars, the  party  must  make  it  out,  and  deliver  it,  before  he 
can  sustain  an  action.  The  concluding  section  of  the  Act 

establishing  a  fee  bill,  is  free  from  all  obscurity.  "  It  shall 
be  lawful  for  any  person  to  refuse  payment  to  any  officer, 
who  will  not  make  out  a  bill  of  particulars,  as  prescribed 

by  the  Act,  signed  by  him  if  required  ;  and  also  a  receipt 

and  discharge  signed  by  him  if  the  fees  are  paid."  The  re- 
quisition to  furnish  the  bill  must  be  made  to  justify  the  re- 

fusal. The.  request  is  not  confined  singly  to  the  signing — the 
signature  of  the  name  of  the  officer  ;  the  signature  is  a  compo- 

nent part  of  the  bill.  This  provision  was  intended  as  a  check 
on  the  officer.  The  bill  and  receipt,  if  the  charges  exceeded 
those  allowed  by  the  law,  would  furnish  the  fullest  and  most 
conclusive  evidence,  on  a  prosecution  for  extortion. 

The  third  received  a  very  satisfactory  answer  from  the 
Court.  The  informality  or  irregularity  complainedfof  in  the 
assessment,  could  not  vitiate  the  sale.  The  3d  section  of 
the,  Act  of  13th  March,  1815,  under  which  the  sales  were 

made,  declared  it  incompetent  for  the  purchaser  at  the  trea- 

surer's sale  to  give  in  evidence  any  irregularity  in  the  assess- 
ment or  proceedings  of  the  commissioner  or  treasurer.  The 

actual  assessment  of  the  lands  as  unseated,  was  submitted 

to  the  jury  as  a  fact  to  be  decided  by  them  from  the  evidence. 
The  fourth  point  respected  separate  deeds  for  each  tract. 

The  plaintiff  in  error  content^,  that  one  deed  which  he 
offered  to  prepare  himself,  would  be  in  conformity  to  the 
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1821.  law,  and  save  him  the  expence  of  separate  deeds  ;  and  that 
the  refusal  of  the  Sheriff  was  an  act  of  oppression  and  ex. 
tortion.  Waving  the  question  whether  such  deed  of  seve- 

RIDDLE  rai  tracts,  assessed  in  the  names  of  different  persons,  who 
Tho  county  of  for  aught  that  appeared  on  the  trial,  were  the  real  owners, 

udford.  woui(i  De  valid,  I  cannot  see  how  it  affects  the  purchaser. 
It  concerns  not  him,  for  the  fees  come  not  out  of  his  pocket. 
All  that  he  is  bound  to  pay,  is  the  amount  of  his  bid.  The 

taxes  and  costs,  including  the  prothonotary's  fees,  he  is  to 
pay  down,  and  the  balance  to  give  bonds  for.  The  whole 
process  from  the  return  and  assessment,  to  the  sale  and  con- 

veyance, are  all  of  separate  tracts.  They  are  separate  ser- 
vices on  each  tract.  The  acknowledgment  must  from  its 

nature,  be  separate  ;  the  contract  of  sale,  as  separate  and  dis- 
connected, as  if  the  sales  had  been  made  to  one  hundred  and 

five  different  persons.  The  several  services  performed  by 
the  treasurer,  on  the  sale  of  each  tract,  are  specified  in  the 

fee  bill,  andybr  •writing'  and  signing  every  deed,  one  dollar 
and  fifty  cents  is  allowed  by  law.  The  law  contemplates  the 
sale  of  each  tract,  as  it  in  reality  is,  a  separate  transaction, 
for  which  there  is  a  separate  deed  to  be  given.  Will  it  be 
said  that  the  prothonotary  should  enter  the  acknowledgment 
of  a  deed  for  105  tracts,  for  one  hundred  cents.  We  are 

not  to  impute  to  the  Legislature  an  act  of  such  extreme 
imposition  on  this  officer.  A  compensation  so  inadequate, 
contemptible  and  ridiculous,  never  could  have  been  intended. 

As  well  might  Morris  &?  Nicholson,  or  the  other  large  ad- 
venturers in  original  titles,  the  Holland  Company,  or  William 

Bingham,  have  insisted  on  one  patent  issuing  on  1,000  or 
10,000  surveys  of  which  they  were  the  owners.  In  the 
mammoth  survey,  as  it  is  called,  in  Luzerne  county,  though 
only  one  patent  issued  for  many  thousand  acres,  more  than 
12,000,  yet  the  fees  were  the  same  as  if  distinct  patents  had 
been  issued  for  each  40O  acres  ;  and  this  by  the  decree  of 
this  Court  under  a  special  Act  of  Assembly.  Shepherd  and 
another  v.  The  Commonwealth,  1  Serg.  &?  Raivle,  1.  On 
these  points  the  Court  were  prepared  to  decide  at  the  last 
term,  but  on  the  fifth  they  entertained  very  serious  doubts, 

and  directed  a  re-argument  on  this  point  alone. 
The  Court  of  Common  Pleas  decided,  on  the  ground,  that 

a  county  treasurer  was  not  included  in  the  8th  article  of 
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the  Constitution  of  this  Commonwealth,  which  provides,      1821. 
«  that  members  of  the  General  Assembly,  and  all  officers 

executive  and  judicial,  shall  be  bound  by  oath  or  affirm  a- 
tion,  to  support  the  Constitution  of  this  Commonwealth,  and 

to  perform  the  duties  of  their  respective  offices  with  fidelity."  The  county  of 
This  Court  on  the  most  deliberate  consideration,  have  come 
to  a  different  conclusion  from  the  Court  of  Common  Pleas. 

The  difficulty  was  not  so  great  on  this,  as  on  another  ques- 
tion which  at  this  term  has  been  very  fully  discussed,  that 

is,  admitting  the  county  treasurer  to  be  bound  by  the  Con- 
stitution to  take  this  oath  of  offir      whether  the  action  could 

not  be  supported  by  the  county,  taking  him  to  be  an  officer 
de  facto  and  not  de  jure.     That  a  county  treasurer  invested 
with  such  great  powers  as  he  is  by  the   laws  of  this  State, 

having  authority  to  sell  the  many  millions  of  lands  yet  un- 
seated, and  whose  sales  after  the  expiration  of  two  years,  are 

irredeemable,  and  are  at  all  times  irreversible  for  any  irregu- 

larity in  the  assessment  or  proceedings  of  the  county  com- 
missioners or  treasurers,  should  be  exempt  from  the  obliga- 

tion which  is  required  from  the  pettiest  officer  in  a  township, 
would  be  a  most  unaccountable  omission.     There  can  be 

nothing  in  reason  to  distinguish  him  from  all  other  officers. 
Do  the  words  of  the  Constitution  include  him,  for  if  he  is 
included  by  the  Constitution,  no  law  can  absolve  him,  much 
less  can  he  be  absolved  by  any  implication  from  the  silence 

of  the  law.    A  commissioner's  power  is  not  so  great ;  a  She- 
riff's power  is  not  greater;  both  are  limited  to  their  proper 

county  in  the  execution  of  their  office  ;  yet  the  law  has  de- 
clared, that  every  Sheriff  and  every  commissioner  before  he 

enters  on  his  office,  shall  beside  the  usual  oath  or  affirmation 

of  office  required  by  the  Constitution,  take  another  and  addi- 

tional oath  to  make  an  impartial  selection  of  persons  for  jurors, 
4  sect,  of  Act  of  29th  March,  1805,  directing  the  mode  of 
selecting  and  returning  jurors.  Purd.  343.  It  may  be  difficult 
to  define,  with  all  just  precision,  what  is  a  public  office,  and 
who  is  a  public  officer.     Public  offices  have  been  defined  to 
be  a  right  to  exercise  a  public  employment  and  trust,  and  to 
take  the  fees  and  emoluments  thereunto  belonging.  2  Bl.  36. 

And  as  was  stated  by  counsel  in  Carth.  478  ;  and  in  Leigh's 
Case,  1  Munf.  475,  the  rule  is,  that  where  one  man  has  to 

do  with  another  man's  affairs  against  his  will,  and  without 
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1821.      his  leave,  that  is  an  office,  and  he  who  is  in  it  an  officer  ;  and 

Chamber*-     that  to  every  public  officer  belongs  duties  to  which  the  officer 
-  or  his  deputies  only  are  competent,  and  which  he  is  compel. 
RIDDLE  lable  to  perform.  The  opinion  of  the  Court  is,  that  a  county 

The  county  of  tre^surer  is  an  officer  comprehended  by  the  8th  article  of  the 
Bedford.  Constitution.  There  are  many  acts  done  by  an  officer  de 

facto,  which  are  valid.  They  are  good  as  to  strangers,  and 
all  those  persons  who  are  not  bound  to  look  further  than  that 

the  person  is  in  the  actual  exercise  of  the  office,  without  in- 
vestigating his  title  ;  but  here  the  treasurer  though  not  no- 

minally, is  really  a  party  in  this  action.  It  is  in  part  an  ac- 
tion for  his  fees.  It  must  now  be  considered  that  the  ques- 
tion of  taking  the  oath  was  directly  before  the  Court,  and 

that  the  Court  directly  decide,  that  though  he  did  not  take 
the  oath  required  by  the  Constitution,  he  might  recover  in 
this  action. 

The  sound  distinction  as  I  understand  the  law  is,  that  the 

office  is  void  only  as  to  himself,  if  he  has  not  taken  this  con- 
stitutional official  oath,  but  not  as  to  strangers.  2  Lev.  242. 

4  Com.  Dig.  franchise  f.  29.  Acts  done  by  persons  who 
have  not  taken  the  oaths,  are  valid  as  to  strangers,  for  other- 

wise not  only  those  who  no  way  infringe  the  law,  but  those 
whose  benefit  is  intended  to  be  advanced  by  it,  might  be  suf- 

fering for  others  faults  where  they  were  no  wise  privy. 
3  Cruise.  159  ;  and  in  England  an  act  is  past  regularly  every 
year,  to  indemnify  persons  in  office  who  have  neglected  to 
qualify  themselves  according  to  the  Test  Act. 

In  The  People  v.  Collins,  7  Johns.  549,  the  Court  decided, 
that  where  one  comes  to  his  office  by  colour  of  title,  his  acts 

are  valid,  when  they  concern  the  public  or  the  rights  of  third 
persons  who  have  an  interest  in  the  act  done.  Wherever 

the  act  done  by  an  officer  de  facto,  has  been  declared  to  be 
valid,  it  is  where  some  third  person  claims  an  interest  or  title 
in  the  act  done  ;  and  I  have  not  been  able  after  much  re- 

search, to  find  any  decision,  where  such  act  has  been  consi- 
dered valid,  in  an  action  by  the  officer  de  facto  claiming  for  an 

act  done  by  himself.  From  the  short  note  of  the  case  referred 
to  by  the  counsel  of  the  defendant  in  error,  of  Thurstan  v. 

Slatford,  1  Lutw.  377,  in  the  note  to  Fenw'ick  v.  Scares  ad- 
ministrators, 1  Cranch,  268,  I  at  first  thought  it  would  be 

found  that  the  officer  had  taken  the  oath  in  the  time  pre- 
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scribed,  though  the  fees  he  demanded  had  accrued  before  he      1821. 

had  taken  the  oath,  or  it  might  be,  that  the  oath  was  not  ten-  Chambers- .  burg. dered  :  for  it  was  resolved  about  that  time  that  the  office  shall    - 

not  be  void  for  not  taking  the  oath  if  it  were  not  tendered,  RIDDIB 
and  the  tender  is  traversable  ;  and  the  Act  of  13  Car.  2,  The  county  of 

says,  he  shall  take  the  oath  when  required.  But  I  have  traced  f( 
this  case  to  Salkeld's  Reports^  1  Salk.  234,  which  proves  the 
very  contra,  y  of  what  it  is  stated  to  be  in  Lutwyche.  It 
was  a  case  in  the  Court  of  Common  Pleas,  in  assumpsit  for 

five  pounds  received  to  the  plaintiff's  use,  being  fees  of  the 
office  of  the  clerk  of  the  dean  of  Oxfordshire.  On  non  assump- 

sit it  was  insisted  on  that  the  plaintiff  had  forfeited  his  office, 
by  not  qualifying  himself  according  to  law.  They  shewed 
he  was  admitted  in  April,  and  produced  the  record  to  prove 

he  had  not  taken  the  oath.  The  plaintiff  took  a  bill  of  excep- 

tions ;  and  on  a  writ  of  error  in  the  King's  Bench,  it  was 
decided  to  be  evidence  to  be  left  to  the  jury.  Judgment 
was  afterwards  given  on  another  point.  I  do  not  place  en- 

tire reliance  on  either  of  these  reports  ;  but  Salkeld  may 
justly  claim  equal  rank  as  authority  with  Lutwyche.  Lutwyche 
states  it  to  have  been  decided  in  the  Court  of  Exchequer, 
Salkeld  in  the  Common  Pleas,  and  taken  by  writ  of  error  to  the 

Court  of  King's  Bench,  and  there  the  judgment  of  the  Com- 
mon Pleas  on  that  point  affirmed.  There  the  action  was  for  fees 

actually  received,  where  the  business  was  actually  transacted; 
here  the  plaintiff  in  error  resists  the  claim,  and  will  not  ac- 

cept of  the  act  done,  because  not  done  by  a  legal  officer. 
This  case  is  not  satisfactory  either  way,  and  in  forming  my 
judgment  I  have  dismissed  it  from  my  mind. 

This  distinction  between  one  claiming  to  be  the  officer, 
and  third  persons,  is  recognised  by  the  Supreme  Court  of 
Massachusetts,  Foivler  v.  Bebee  and  another,  9  Mass.  Rep. 

231,  where  PARSONS  C.  J.  in  the  strong  and  masculine  lan- 
guage which  distinguishes  all  his  opinions,  says,  the  claimant 

of  office  is  no  party  to  the  record,  nor  can  he  be  legally 
heard  in  the  discussion  of  this  plea,  although  our  decision 
would  as  effectually  decide  on  his  title  to  the  office  as  if  he 

was  a  party.  This  would  be  judging  a  man  unheard,  con- 

trary to  natural  equity  and  the  policy  of  law.  From  consi- 
derations like  these,  has  arisen  the  distinction  between  the 
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1821.  holding  of  an  office  de  facto  and  dejure.  But  if  an  action 
snould  De  commenced  against  one  claiming  to  be  Sheriff,  for 
an  act  which  he  does  not  justify  but  as  Sheriff,  or  if  an  inior. 

RIDDLE  rnation  should  be  filed,  calling  on  such  a  one  to  shew  cause, 
The  county  of  why  he  claimed  to  hold  that  office,  in  either  case  he  would  be  a 

party,  and  the  legality  of  his  commission  might  come  in  ques- 
tion and  meet  a  regular  decision.  If  this  be  so,  and  I  cannot 

imagine  any  fair  answer  that  could  be  given  to  this  course  of 
reasoning,  then,  in  this  case,  the  person  claiming  to  be  trea- 

surer is  before  the  Court  as  a  party,  demanding  fees  for  the 
exercise  of  an  office,  the  exercise  of  which,  was  the  subject  of 
prosecution  by  the  Commonwealth,  and  a  disregard  of  the 

Constitution,  the  usurpation  of  an  office  and  the  assump- 
tion of  a  name  and  character  which  did  not  belong  to  him  ; 

for  the  oath  of  office  cannot  be  considered  as  an  idle,  un- 
meaning ceremony.  This  oath  is  a  condition  annexed  to 

every  public  office,  the  taking  of  which,  is  a  prerequisite 
which  cannot  be  dispensed  with  even  by  a  Legislative  Act, 
much  less  abolished  by  a  usage,  which  is  an  abuse  of  the 

Constitution.  Usage  can  only  be  considered  where  the  con- 
struction is  doubtful.  The  maxim  that  communis  error 

facit  jus,  cannot  be  urged  either  as  an  excuse  or  justifica- 
tion of  a  violation  of  the  plain  letter  of  the  Constitution.  Of 

all  usages  this  is  the  worst.  And  there  is  another  maxim  of 
the  law  which  applies  with  all  justice  to  this  case,  mains  usus 
abolendus  est.  There  can  be  no  stronger  obligation  imposed 
on  an  officer  than  his  oath  of  office,  all  human  ties  are  com- 

paratively weak.  Had  Samuel  Riddle  accepted  these  deeds, 
I  will  not  say  that  they  would  not  have  conveyed  him  any 

title.  There  was  a  Nisi  Prius  decision,  Miller's  Lessee  y. 
Moore  and  another^  that  the  want  of  the  proof  of  the  names 
of  the  county  commissioners  being  returned  to  the  sessions  by 
the  clerk,  and  that  they  had  taken  the  oath,  would  inva- 

lidate a  sale  for  taxes.  This  decision  was  afterwards  dis- 

approved of  by  other  Judges  at  Nisi  Prius.  Lessee  of  Blair 
v.  Caldwell,  3  Teates,  284.  And  thus  the  matter  rests  be- 

tween these  opinions  ;  but  this  I  will  say,  that  no  prudent 
man  would  accept  of  such  conveyance.  It  leaves  a  doubt 
on  the  title,  which  having  discovered,  he  might  justly  say 
to  the  person  claiming  the  purchase  money,  I  will  not  pay  it, 
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because  you  are  not  a  legal  officer,  have  no  right  to  make  a      1821. 
sale,  receive  the  money,  or  execute  a  conveyance.     It  was 
not  too  late  to  make  an  objection  on  the  trial. 

The  alleged  defects  in  the  declaration  and  statement,  it  is 
unnecessary  minutely  to  consider.  The  verdict  clearly  cured  The  county  of 
them  all.  The  statement  may  be  rejected  as  surplusage  or 
considered  as  a  mere  bill  of  particulars,  and  cannot  vitiate 
the  declaration,  nor  could  it  cure  a  defective  title  in  the  de- 

claration. To  proceed  by  statement  and  by  declaration  appears 
to  me  to  be  incongruous  ;  the  two  modes  will  not  amalgamate. 

For  these  reasons,  it  is  the  opinion  of  the  Court,  that 
judgment  should  be  reversed,  and  a  venire  facias  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

END  OF  OCTOBER  TERM,  1821. 
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;_  1821. 
BE  VAN  against  TAYLOR  and  another. 

CASE  STATED.  Monday, 
December  17. 

THIS  was  an  ejectment  for  a  house  and  lot  in  German-    Under  the 
town,  brought  by  Davis  Sevan  against  Samuel  Taylor  and  J^ Pen^syira- 
Martt  Raineii*  in  which  the  following  case  was  stated  for1!a>.lfamaa 

.  f,  die  intestate, 
the  opinion  of  the  Court.  leaving  nei- 

ther widow 
nor  lawful  is- 

William  Forbes  and  Mary  Sevan,  were  married  and  had  8U(i. nor  *"- 
•        n     i  rx  •  t*u'r  brother 

issue   one  child,  Nathaniel  Forbes.     During  the  marriage,  nor  sister, 

William  Forbes  acquired  a  considerable  real  estate,  in   the  ̂ 'mother"8 
city  of  Philadelphia,  in  Germantown  and  elsewhere,  includ-  real  estate  ac- 

•"«.•'  .  ii-i-  quired  by  his 
ing  the  premises  in  question,  and  died  intestate,  in  the  yearfather,and 

1801,  leaving  his  widow,  the  said  Mary,  and  his  son  the  Jr8ncen^0to 
said  Nathaniel,  an  infant,  surviving,  to  whom  the  estate  de-  the  relations 

scended  according  to  law,  subject  to  the  widow's  third.  the  t'.'iii^r,  in exclusion  of 
the  relations 

In  the  year  1805,  Nathaniel  Forbes  died  without  having  on  the  part  of 
claimed  the  real  estate,  and  intestate,  leaving  Mary  his  mo- 
ther  surviving,  but  leaving  neither  widow  nor  lawful  issue,  8ree- 
nor  father,  nor  brother,  or  sister  of  the  whole  or  half  blood 
or  their  representatives. 
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1821.          At  the  time  of  his  death,  Nathaniel  Forbes  left  the   fol- 
Philadelphia.  lowing  relations  on  the  paternal  side,  namely,  Samuel  Taylor 

BSTAN      an<^  M°ry  Rainey,  the   defendants,  who   were   chihln-n  of 
*•         Elizabeth    Taylor,  the  sister  of  his  father  William  Forbes; 

«nd  another.  William  F.  Taylor,  brother  of  the   said  Samuel  and    Mary, 
since  deceased,  having  devised  all  his  real  estate  to  Samuel 
and  Mary. 

On  the  maternal  side,  Nathaniel  Forbes  left  Davis  Bevan, 
the  plaintiff,  the  brother  of  his  mother,  and  Charles  Pearson, 
Benjamin  Pearson,  Thomas  Pearson,  Bevan  Pearson,  and 
Anna  Bevan  Garrett,  children  of  Ann  Pearson,  the  sister  of 

his  mother,  and  Tacy  B.  Rodgers,  the  granddaughter  of  Tacy 
Prior,  another  sister  of  his  mother. 

Mary  Forbes,  the  mother  of  Nathaniel  Forbes,  died  on 
the  22d  February,  1817. 

The  defendants  are  in  possession  ;  and  the  question  is, 
whether  the  plaintiff  is  entitled  to  any  and  what  portion  of 
the  real  estate  of  the  said  Nathaniel  Forbes. 

If  the  Court  shall  be  of  opinion,  that  he  is  entitled  to  any 

portion,  judgment  to  be  entered  for  so  much  :  if  on  the  con- 
trary the  Court  shall  be  of  opinion  that  he  is  not  entitled  to 

any  part  of  the  said  real  estate,  judgment  to  be  entered  for 
the  defendants. 

This  case  was  fully  argued  by  Sergeant  and  Binney,  for  the 
plaintiff,  who  cited  the  different  Acts  of  Assembly  relative  to 
the  property  of  intestates.  7  Cranch,  461.  468.  4  Dall.  65. 
2  Binn.  285,  and  relied  on  Walter  v.  Smith,  3  Teates,  480^ 
as  expressly  in  point.  For  the  defendants,  it  was  argued,  by 
Chauncey  and  Rawle,  who  referred  to  2  Black.  Com.  224. 

Shippen  v.  Izard,  1  Serf,  fe?  Rawle,  222.  4  Dall.  101.  2  Dall. 
195.  1  Dall.  131.  265.  4  Teates,  1O2. 

The  opinion  of  the  Court  was  delivered  by 

DUNCAN  J. — On  this  statement  of  facts,  the  question  is, 
does  the  real  estate  of  an  intestate,  coming  on  the  part  of  his 
father,  descend  by  the  laws  of  Pennsylvania  to  his  next  of 
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kin  on  his  father's  side,  or  does  it  go  to  all  the  next  of  kin      1821. 

of  equal  degree  to  the  intestate,  whether  paternal  or  maternal  p^_ 
kindred,  excluding  the  mother  alone,  BEVAN 

That  the  heir  at  common  law  takes,  except  in   the  cases     TA^OB 

enumerated  in  the  several  Acts  directing  the  descent  of  in-  and  another, 

testate's  estates,  is  a  principle  as  firmly  fixed  as  uniform  de- 

cision can  establish  any  doctrine  of  the  law.     It  was  set- 

tled by  the  undivided  opinion  of  the  Judges  of  the  Court  of 

Errors  and  Appeals,  Johnson  v.  ffaines,  4  DalL  64,  and  has 

been  followed   in   all  subsequent  decisions,  particularly  in 

Cresoe  v.  Laidley,  2   Binn.  279.     The  same  rule  has  been 

applied  in  the  construction  of  the  Intestate  Acts  of  the  State 

of  Maryland,  by  the  Supreme  Court  of  the   United  States, 

in  Barnitz's  Lessee  v.   Casey,  7  Cranch*  456.     It  would  be 
dangerous  to  admit,  that  because  the  Legislature  may  have 

expressed  an  intention  to  form  a  stheme  of  descents,  that 

Courts  would  supply  an  omission  and  bring  every  case  within 

the  specified   classes.     The  enumerated  classes  are,  first, 

Where  the  estate  descends  or  comes  on  the  part  of  the  father 

or  mother.  Second,  Ascents  from  child  to  parent.   Third,  Es- 

tates acquired  by  intestates,  and  which  have  not  come  on  the 

part  of  father  or  mother.  Fourth,  Descents  from  brother  to  sis- 

ter.   Fifth,  Where  estates  come  on  the  part  of  father  and  mo- 

ther, and  where  the  intestate  leaves  neither  father  or  mother, 

nor  widow,  nor  lineal  descendant,  nor  brother  or  sister  of  the 

whole  or  half  blood,  nor  their  representatives,  in  which  case 

it  is  contended  by  the  plaintiff,  it  will  descend  to,  and  be  di- 

vided among,  the  next  of  kin  of  equal  degree  to  the  intestate, 

without  relation  to  the  ancestor  from  whom  it  came  ;  and 

sixth,  That  where  an  intestate  dies  and  leaves  no  widow  or 

lawful  issue,  father,  brother  or  sister,  or  their  representatives, 

the  estate  shall  be  vested  in  fee  simple  in  the  mother,  unless 

where  such  estate  has  descended  from  the  part  of  his  or  her 

father,  in  which  case,  such  part  as  may  have  so  come,  shall 

pass  and  be  enjoyed  as  if  such  person  so  dying  seised,  had 

survived  his  or  her  mother.    I  do  not  find  the  same  provision 

in  a  case  of  an  intestate   so  dying,  and  seised  of  an  estate 

coming  on  the  part  of  the  mother  and  leaving  a  father  ;  but 

it  is  now  unnecessary  to  decide  whether  this  is  a  casus  omis- 

sus,  though  at  present  I  am  inclined  to  think  there  is  no 

provision  that  the  estate  shall  go  over  as  if  the  child  had 



CASES  IN  THE  SUPREME  COURT 

1821.  survived  the  father.  It  never  vests  in  the  father.  It  is 

\>nifibhia .  pretty  evident,  that  it  never  was  the  intention  of  the  Legis- 
BKVAH  lature  of  1794,  that  under  the  12th  section,  the  father  living 

v-  or  dead,  the  maternal  estate  should  depart  from  the  maternal 

and  another,  line,  as  it  would,  on  the  plaint) B's  construction,  in  the  case  of 
a  child  leaving  a  paternal  grandfather  and  a  maternal  uncle  or 
aunt ;  and  if  the  father  survived  the  child,  by  the  same  con- 

struction it  would  pass  by  the  father  and  vest  in  fee  simple,  in 

his  father  in  exclusion  of  maternal  uncles  or  aunts.  A  proposi- 
tion difficult  to  digest.  The  plaintiB  contends,  that  connecting 

the  5th  section  of  the  Act  of  I79r,  which  provides  for  this 
sixth  class  of  cases,  with  the  12th  section  of  the  Act  of  1794, 
providing  that  the  real  estate  of  any  person  dying  intestate, 
leaving  no  widow,  lineal  descendant,  brother  or  sister,  or 

their  representatives  of  the  whole  or  half  blood,  shall  de- 
scend to  and  be  divided»ampng  the  next  of  kin  of  equal  de- 

gree to  intestate,  then  the  case  falls  within  them,  and  the 
plaintiff  is  entitled  as  one  of  the  next  of  kin  of  intestate.  To 
form  a  new  system  of  descent,  will  always  be  found  an  hard 
task.  Human  wisdom  is  inadequate  to  striking  out  at  one 
heat  a  perfect  one,  without  flaw.  It  is  impossible  to  foresee 
all  the  consequences  of  an  attempt  so  important,  extensive 
and  ramified.  All  the  consequences  and  appendages,  cannot  be 
provided  for  by  the  new  rule.  Omissions  and  imperfections 
as  they  are  discovered,  must  be  supplied  and  remedied  by 
subsequent  laws. 

This  case  must  be  approached  with  all  the  weight  of  the 

authority  of  Walker's  administrators  v.  Smith,  3  Teates,  480; 
for  did  not  this  decision  stand  in  the  way,  the  Court  would 
have  found  little  difficulty  in  coming  to  the  conclusion,  that 
it  was  the  manifest  and  declared  intention  of  the  Legislature 
to  preserve  the  line  of  descent  in  the  blood  of  the  ancestor 
from  whom  the  estate  came,  for  ever  and  for  ever.  I  cannot 
distinguish  the  cases.  It  would  be  disingenuous  to  attempt 

to  get  round  or  evade  it.  It  was  a  contemporaneous  deci- 
sion, the  first  construction,  and  if  it  had  been  received  and 

acted  upon,  if  under  it,  estates  have  been  enjoyed  and  trans- 
ferred ;  became  a  rule  of  property  by  which  the  divisions  of 

estates  have  been  regulated  and  governed,  it  ought  not  now 

to  be  disturbed.  But  if  it  has  passed  unnoticed  until  the  pub- 

lication of  Mr.  Justice  Teates's  Reports — if  it  presents  but 
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the  meagre  skeleton  of  a  case,  with  an  instant  decision,  with-  1821. 

out  any  reason  assigned  but  one,  from  which  a  different  con-  Philadelphia. 
elusion  is  palpable — if  it  be  inconsistent  with  the  whole 
canons  of  descent  prescribed  by  the  Legislature,  and  violates 
their  plain  and  obvious  intention,  and  is  followed  by  the  most  and  another, 
contradictory,  absurd,  and  unnatural  consequences,  then  as 
it  was  not  the  determination  of  a  Court  of  the  last  resort, 
I  cannot  consider  this  Court  bound  to  follow  against  their 

own  strong  convictions.  Strange  indeed  would  be  the  doc- 
trine, that  an  error  or  inadvertence  once  committed,  must  be 

persevered  in.  A  Court  is  not  bound  to  give  the  like  judg- 
ment, which  has  been  given  by  a  former  Court,  unless  they 

are  of  opinion  the  judgment  was  according  to  law.  Acting 
otherwise  would  have  this  consequence,  that  because  one 
man  has  been  wronged  by  a  judicial  determination,  therefore 
every  man  having  a  like  case,  is  to  be  wronged  also.  Vaugh. 

383.  In  Ker tin's  Lessee  v.  Bull,  I  Dall.  175,  C.  J.  M'KEAN 
very  justly  says,  that  where  there  has  been  a  determination 
by  two  Judges  of  the  Supreme  Court,  after  debate,  and  along 
acquiescence  under  it,  there  ought  always  to  be  paid  great 
consideration  to  it,  that  the  law  may  be  certain  ;  but  in  that 
case  he  seemed  to  accord  with  the  decision,  and  to  be  gov- 

erned in  weighing  its  authority,  by  the  information  he  re- 
ceived from  the  gentlemen  of  the  bar  in  different  parts  of 

the  State,  that  estates  had  been  distributed  agreeably  to  it ; 
and  as  the  construction  there  had  prevailed  and  had  been 
received  as  a  rule  of  property,  though  some  might  not  in 
their  private  judgment  agree  with  it,  were  the  matter  to  be 
newly  resolved,  he  thought  it  but  reasonable  to  acquiesce 

and  determine  in  the  same  way  in  so  doubtful  a  case,  to  pre- 
vent greater  mischiefs  which  might  arise  by  shaking  a  number 

of  estates,  and  from  the  uncertainty  of  the  law.  To  all  this  I 

subscribe  ;  and  had  I  a  doubt,  or  did  I  believe  that  this  deci- 
sion had  been  acted  upon  generally  in  the  division  of  estates, 

I  would  let  it  rest.  Far,  very  far  from  me  be  the  desire  to  un- 
settle the  rules  and  landmarks  of  property  on  my  own  specula- 

tive opinions  as  to  how  they  ought  originally  to  have  been 
settled.  I  am  not  so  presumptuous,  as  to  set  up  as  a  reformer 
of  the  law.  It  is  my  humble  endeavour,  to  ascertain  as  far 

as  I  am  able,  what  the  law  is,  and  my  pride  and  comfort,  be- 
cause it  is  my  duty  to  walk  in  the  ways,  quce  relicta  sunt  et 
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1821.      tradtta;  and   if  an  error  has  been   established,  and  taken 
a.  root>  on  which  any  rule  of  property  depends,  it  ought  to  be 

BEVAS  adhered  to,  until  the  Legislature  think  proper  to  alter  it,  lest 

TATLOR  ̂   Determination  should  have  a  retrospect,.and  shake  many 
an<l  another,  titles  which  had  been  settled.  It  is  not  like  rules  of  prac- 

tice, which  may  be  altered  without  danger,  but  rules  of 
property  ought  not  to  be  changed  with  every  change  of 
Judges.  But  this  decision  is  a  solitary  and  unnoticed  one  — 

one  reason  only  given.  "  Viewing,''  says  the  Court,  *«  this 
case  in  the  strongest  light  for  the  appellants,  we  cannot  go 
further  than  to  say,  it  was  a  casus  omissus,  and  then  the 
well  known  remark  as  to  a  last  will  and  testament,  would 

be  applicable  to  this,  voluit  sed  non  dixit."  This  was  all  they 
did  say  ;  and  for  the  case  of  the  appellants,  they  had  no  oc- 

casion to  say  any  thing  further  ;  for  if  it  was  a  casus  omissus, 
then,  according  to  all  the  authorities,  the  heir  at  common  law 

took.  I  have  searched  the  papers  of  the  learned  and  vene- 
rable reporter,  in  hopes  of  finding  some  more  detailed  opi- 
nion, but  can  find  nothing  but  what  is  stated  in  the  report. 

One  would  suppose  from  the  reason,  the  Court  was  about 

to  pronounce  a  decree  of  reversal.  The  mind  is  not  pre- 
pared for  the  conclusion.  It  imports  a  different  result.  The 

case  is  a  casus  omissus,  therefore  it  is  to  follow,  that  the  heir 
at  common  law  shall  take.  It  seems  not  ;  but  because  it  is 

not  provided  for,  is  it  to  be  taken  from  him.  And  why  is  it 

to  be  taken*  from  him  ?  Because  the  Legislature  have  not 
taken  it  from  him,  voluit  sed  non  dixit.  But  this  not  so; 

they  have  spoken,  they  have  taken  it  from  him,  or  divided 
it  between  him  and  others  ;  and  the  only  question  is,  to 
whom  have  they  given  it  ?  There  must  be  in  this  report  some 
mistake,  in  the  reason  there  certainly  is.  The  accuracy  of 
Judge  YEATES  was  so  distinguished,  it  is  by  me  so  much 
confided  in,  that  I  distrust  my  own  judgment,  and  have  some- 

times thought,  that  I  did  not  understand  the  case  ;  and  I 
must  even  now,  after  having  pondered  on  it  for  more  than 
a  year,  confess,  that  I  cannot  understand  it.  It  is  beyond 

my  reason,  to  comprehend  how  from  the  Court's  own  pre- 
mises, they  draw  the  conclusion.  One  thing  is  very  cer- 

tain, as  I  shall  presently  shew,  that  Judge  YEATES  did  not 
always  continue  of  this  opinion.  But  what  was  the  cardinal 

design  of  the  Legislature  ?  To  abolish  the  right  of  primo- 
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geniture,  and  the  feudal  doctrine  that  lands  cannot  ascend—  1821. 

to  establish  an  equality  of  distribution  without  regard  to  Philadelphia. 
sexes,  always  preserving  the  estate  in  that  line  of  descent  BEVAN 

frpm  which  it  came.  When  they  pass  beyond  brothers  and  v- 
sisters  of  the  whole  blood,  to  brothers  and  sisters  of  the  and  another, 

half  blood,  they  must  be  of  the  blood  of  the  ancestor 

from  whom  the  estate  came.  So  where  it  is  to  vest  in  a  pa- 
rent on  the  death  of  the  child.  And  where  they  pass  on  to 

more  remote  kindred  instead  of  one  taking  the  whole,  all 
having  inheritable  blood  standing  in  equal  degree  to  the  intes- 

tate, take  equally,  unless  in  the  case  of  an  acquisition  of  the  in- 
testate, not  coming  on  the  part  of  father  or  mother,  in  which 

case  it  goes  to  all  his  next  of  kin.  The  ancestor  is  removed 
from  our  view.  The  intestate  is  the  priEpositus,  and  not  the 
ancestor.  Wherever  the  Legislature  introduce  another,  the 
inheritable  stock,  where  the  estate  comes  from  an  ancestor  in 
descents  collateral,  as  well  as  in  ascents  to  a  parent,  it  is  with 

a  protestation,  that  it  shall  not  go  out  of  the  line  of  the  an- 
cestor, as  in  the  6th  section  of  the  Act  of  1794  ;  if  the  in- 

testate shall  leave  no  issue,  nor  brothers  or  sisters,  nor  their 

representatives,  the  estate  shall  go  to  the  father  in  fee  simple, 
unless  it  has  come  on  the  part  of  the  mother..  So  in  the  5th 
and  7th  sections  j  and  so  in  the  5th  section  of  the  Act  of  1797, 
under  which  the  plaintiff  claims.  But  if  the  12th  section  of 
the  Act  of  1797,  lets  in  all  the  next  of  kin,  without  regard 
to  blood,  the  half  blood  will  be  let  in  equally  with  the  whole  ; 
but  this  cannot  be  so  ;  for  the  7th  section  of  the  Act  of  1797, 
declares,  that  on  failure  of  brothers  and  sisters  of  the  whole 
blood,  the  brothers  and  sisters  of  the  half  blood  shall  come 

in,  except  such  estate  of  such  as  came  from  some  one  of  his 

ancestors,  in  which  case,  (that  is  in  every  case  where  the  es- 
tate so  comes,)  all  who  are  not  of  the  blood  of  such  ancestor 

shall  be  excluded  from  such  inheritance.  So  in  the  llth  sec- 

tion of  the  Act  of  1794,  brothers  of  half  blood  take  in  prefer- 
ence to  remote  kindred  of  the  whole  blood,  unless  where  the 

estate  come  from  an  ancestor,  in  which  case  all  who  are  not 
of  the  blood  of  such  ancestor  shall  be  excluded  from  the  in- 

heritance.  Here  the  Legislature  recognise  in  the  case  of 
more  remote  kindred  than  brothers  and  sisters,  the  prefer- 

ence to  be  given  to  the  whole  blood,  and  consider  the  blood 
of  the  ancestor  from  whom  the  estate  came,  as  alone  inhe- 
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1821.  ritable.  «  In  preference  to  the  more  remote  kindred  of  the 
PldituMpltia.  wnoie  blood,"  is  a  declaration  plain  that  only  such  blood  can 
BEVAN  inherit ;  and  that  in  descents  to  remote  kindred,  so  far  frcm 

r-  losing  sight  of  the  blood  of  the  ancestor,  their  right  is  ac- 
and  another,  knowledged  and  preserved.  If  the  exclusion  is  only  applied 

to  a  case  of  an  intestate  leaving  a  brother  of  the  half  blood, 
and  do  not  extend  to  more  remote  relations,  this  absurdity 

would  follow,  that  if  one  died  intestate,  seised  ex  parte  pa- 
terna9  leaving  a  maternal  brother,  he  would  be  excluded  ; 

but  if  he  left  only  a  maternal  uncle,  he  could  take,  to  the  ex- 
clusion of  more  remote  paternal  relations.  The  position  I 

maintain,  is  this,  that  taking  into  one  view,  the  whole  scheme 
of  descent,  under  the  Acts  of  1794  and  1797,  it  was  the  in- 

tention of  the  Legislature  in  ev"ery  grade  of  descent,  to  ex- clude from  the  inheritance  all  who  were  not  of  the  blood  of 

the  ancestor  from  whom  the  estate  came,  and  to  preserve  it 
in  the  line  in  which  it  came  j  in  other  words,  that  the  ancestor 
is  the  commune  vinculum  whether  the  estate  ascends  or 

descends.  The  father  may  take  on  the  death  of  his  child 
to  whom  an  estate  was  given  by  his  father,  because  he  is  of 
the  blood  of  that  father.  He  will  not  take  where  the  child 

takes  from  a  maternal  grandfather  or  grandmother,  because 
he  is  not  of  their  blood.  The  declaration  in  the  7th  section 

of  the  Act  of  1797,  and  llth  section  of  the  Act  of  1794, 
1  incorporate  into  the  whole  system  ;  for  different  statutes 

made  at  different  times,  are  to  be  explanatory  of,   and  con- 
strued into,  each  other,  as  in  the  construction  of  the  Statute 

of  Distribution,  22  and  23  Car.  2  c.  14,  and  statute  1  Jac. 
2  c.  16.     The  proviso  of  the  latter  statute,  that  there  shall 
be  no  representation  beyond  brothers,  and  sisters  children, 
is  incorporated   into  the  first,  on  the  rule  that  statutes  in 
part  materia,  shall  be  construed  into  each  other.     These 
statutes  are  said  to  be  very  incorrectly  penned,  and  therefore 
the  latter  is  to  be  construed  according  to  the  intention  of  the 

Legislature.  Stanley  v.  Stanley,  \  Atk.  455.     General  words 
in  one  clause  of  a  Statute,  may  be  restrained  by  a  subsequent 
clause  ;  and  there  is  no  difference,  whether  the  restraint  be 

in   a  prior  or  subsequent  clause  ;  and   it  is  consistent  with 
the  true  construction  of  a  statute  to  make  a  clause  conform 

to  other  parts  of  the  law,  and  its  general  system.     We  have 
a  remarkable  and  apposite  instance  of  this  construction  in 



OF  PENNSYLVANIA.  405 

Brown  v.  Turberville,  2  Call.  390,  on  the  intestate  Acts  of      1821. 
Virginia,  which  provided,  that  if  there  be  no  issue,  mother, 
brother  or  sister,  or  their  descendants,  and   the  estate  shall 

not  have  been  derived  by  purchase  or  descent  from  either  fa- 
ther  or  mother,  that  it  shall  be  divided  into  two  moieties,  and  another. 
one  of  which  shall  go  to  the  paternal,  and  the  other  to  the 
maternal  kindred.     The  intestate  was  an  adult,  and  the  Le- 

gislature having  omitted  to  confine  it  to  the  case  of  an  infant 

intestate,  although  it  was  their  apparent  intention  to  refer  it 
to  the  former   part  of  the   law   which  so  confined  it,  the 
Court,   in   their  construction,  interposed  the  words  in  case 
of  an    infant    intestate,  so    as    to    make   this    clause   read, 
"  and  the  real  estate  shall  not  in  case  of  an  infant  intestate 
be  derived  from  the  father  or  mother."     Sections  are  not 
considered  as   distinct  enactments.     Ancient   statutes  were 

without  sections.     All  are  parts  of  the  same  plan,   and  to 
be  drawn   together  to  come  at  their  true  meaning  ;  if  con- 

sistency and   the  sense   of  the  thing  require   it.     A   gene- 
ral declaration  in  one  section  will  run  through  all,  and  this 

is  always  done  when  absurd  consequences  would  otherwise 
rise.     Let  us  see  how  this  will  work.     Nathaniel  Forbes, 

taking  from  the  father,  is  the  proprietor,  who  dies  without 
issue,  brothers  and  sisters  of  the  whole  or  half  blood,  or  their 
legal  representatives,  leaving  a  mother  and  Davis  Sevan,  the 
plaintiff,  the  brother  of  his  mother.     The  mother  cannot  take, 
but  the  brother  can.     If  he  had  left  a  maternal  grandfather  or 
grandmother,  they  would  have  taken  the  whole  in  exclusion 

of  the  brothers  and  sisters  (and  their  children)  of  the  father, 
for  they  would  be  preferred,  being  nearer  of  kin,  than  uncle 
or  aunt,  and  possibly  they  would  take,  though  his  mother 
could  not.     Our  humanity   is  shocked  by  such  distribution 
where  the  basis  of  the  law  is  equality.     Our  understanding 

calls  for  some  reason  of  policy,  for  this  most  unnatural  pre- 
ference ;  it  may  call  in  vain,  for  none  such  has  been  assigned, 

for  none  such  exists.     First,  it  is  said  in  this  remote  degree, 
blood  was  entirely  lost  sight  of,  and  its  rights  abolished.   If 
this  be  so,  then  the  half  blood  must  be  let  in  under  the  12th 

section,  although  by  the  express  terms  of  both  acts  they  are 
excluded.  Again,  it  is  said,  all  are  to  be  let  in,  because  of  the 
inconvenience  of  inquiry  after  many  years,  into  the  question 
of  whom  the  estate  came  from.    But  this  does  not  hold  ;  for  if 
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1821.      there  is  a  parent  living,  you  must  inquire   into  the  fact,  or 

Phiia,M/,hia.  tne  parent  takes  the  whole. 
BEVAK  '*  ls  not  because  nature  points  out  this  course,  and  the  law 

v  makes  the  disposition  which  the  intestate  most  probably 
and  another,  would  have  done,  had  he  made  a  will  from  natural  affection; 

for  the  disposition  is  most  unnatural,  and  we  cannot  suppose 

that  the  Legislature  forgot,  that  of  all  human  beings,  the  fa- 
ther and  the  mother  were  the  dearest  and  the  nearest  next  af- 

ter a  man's  own  children.  But  there  is  another  reason  assigned, 
and  that  is,  that  under  the  12th  section  of  the  Act  of  1794, 

the  real  and  personal  estate  are  to  go  together  and  to  the 

same  person,  that  as  to  the  personal  estate,  there  is  no  in- 

quiry from  whom  it  came,  but  if  it  was  admitted  as  to  the 

real,  the  estates  would  go  differently  and  to  different  persons. 

This  at  first  presents  a  difficulty  ;  but  on  analysing  it,  it  fur- 

nishes the  strongest  evidence,  that  when  the  Legislature  used 

the  term,  next  of  kin  as  to  personal  estate,  it  included  all  the 

next  of  kin,  under  the  Statutes  of  Distribution,  unless  other- 

wise expressed,  but  as  applied  to  real  estate,  it  meant  only 

those  of  inheritable  blood,  as  in  the  intestate  Act  of  1705, 

Galloways9  Ed.  25,  <l  if  no  children  then  to  next  of  kin  of  in- 

testate in  equal  degree,"  is  in  a  subsequent  section  declar- 
ed to  mean  heir  at  law.  So  in  the  same  act,  if  an  intestate  dies 

without  known  kindred,  the  real  estate  shall  escheat  to  his 

lord,  and  his  goods  to  the  proprietary.  Known  kindred  is 

there  construed  according  to  the  nature  of  the  property,  and 

differently  as  to  real  and  personal  estate ;  as  to  the  first  signi- 

fying next  of  kin  of  inheritable  blood,  capable  of  inheriting 

of  the  blood  of  him  from  whom  the  estate  came ;  but  as 

to  personal  kindred  generally  without  relation  to  blood; 
for  if  it  was  not  so,  the  land  would  not  have  escheated,  if 

there  was  any  kindred  of  the  half  blood — any  who  would  be 
entitled  under  the  Statutes  of  Distributions. 

There  are  cases  where  the  same  words  shall  have  different 

constructions,  according  to  the  nature  of  the  property  to  which 

they  are  applied.  As  where  lands  and  a  chattel  interest  are 

devised  to  one,  and  if  he  die  without  leaving  issue,  then  a 

devise  over,  the  devisee  has  an  estate  tail  in  the  land,  leav- 

ing no  issue  being  understood  as  an  indefinite  failure  of  is- 

sue ;  but  as  to  chattel  interests,  they  are  construed  as  leaving 

no  issue  at  the  time  of  his  death,  and  all  laws  are  to  be  con- 
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strued  according  to  the  subject  matter.    The  words,  legal  re-      1821. 
presentatives,  may  be  referrible  either  to  heirs,  executors,  or 
administrators,  according  to  the  subject  matter,  and  when 

they  relate  to  lands,  they  are  always  considered  as  referring     T  *• 
to  heirs,  Duncari's  Lessee  v.  Walker,  1  Teates,  213.  And  there  and  another. 
is  good  reason  for  the  difference  in  this  case,  the  evidence  of 
the  titles,  depending  on  written  instruments,  may  be  traced 
ad  infinitum,  but  chattels  being  of  a  fluctuating  nature,  con- 

sisting often  in  the  use,  are  incapable  of  being  traced  to  their 
origin. 

But,  if  the  door  were  opened  to  all  the  next  of  kin,  with- 
out relation  to  inheritable  blood,  what  is  to  prevent  an  alien 

from  taking  (as  an  alien,  under  the  12th  section  of  the  Act  of 

1794,  may  take  personal  estate,)  if  the  real  and  personal  estate 
must  go  together.  Here  is  a  dilemma.  An  alien  may  be  next 
of  kin,  and  take  personal  estate,  he  may  be  nearest  of  kin, 
yet  he  cannot  inherit  real  estate,  and  why  cannot  he  inherit? 
For  he  is  next  of  kin,  and  would  be  included  by  the  words 
of  the  Act.  Simply,  because  in  him  there  is,  no  inherita- 

ble blood.  Where  the  Legislature  exclude  the  mother,  it 
is  not  an  exclusion  nominatim,  a  personal  disability.  When 
the  Legislature  excluded  the  mother  they  excluded  all,  who, 
in  deducing  title  and  pedigree,  drew  it  from  or  through  the 
mother,  all  on  her  part.  Why  is  the  half  blood — even  a 
brother  excluded  ?  Because  the  more  remote  blood  of  him 

from  whom  the  estate  came,  is  preferred  before  those  in 
propinquity  of  blood  of  the  intestate.  Why  is  the  mother 
excluded  ?  Because  not  of  the  blood  of  the  ancestor  ;  not  be- 

cause she  is  not  of  the  blood  of  the  child,  but  because  she  is 
not  of  the  blood  of  him  from  whom  it  came  to  the  child. 

Why,  in  the  name  of  common  sense  and  common  humanity, 
exclude  the  mother,  and  give  to  the  grandmother.  Why 
exclude  the  mother  to  let  in  remote  kindred  of  her  line  ?  If 
the  root  cannot  take,  shall  the  branches  ? 

I  said  the  case  of  Walker  v.  Smith  was  an  unnoticed  case. 

It  certainly  would  have  been  a  leading  case,  where  a  question 
on  which  the  doctrine  came  necessarily  before  the  Court 
arose,  yet,  it  never  has  been  quoted  by  the  counsel,  never  sta- 

ted by  the  Court.  In  C'resoe  v.  Laidley,  2  Bir\n.  279,  this  pro- 
vision in  the  12th  section  was  under  consideration,  its  ope- 
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1821.      ration  on  a  paternal  estate  was  fully  and  ably  canvassed  by 
Philadelphia.  tne  COunsel  concerned  in  this  cause,  and  one  of  whom  was 

HKVAN       'n  Walker  v.  Smith,  and  it  was  then  contended,  that  this  sec- 

*•         tion  had  no  relation  to  paternal  estate,  but  was  confined  to  es- 
»nd  another,  tates  purchased  by  the  intestate.   It  is  true,  the  Court  decided 

it  on  the  ground  of  casus  omissus,  the  mother  and  a  brother 
of  the  half  blood  living.     Still,  Walker  v.  Smith  had  a  strong 
bearing  on  the  question  ;  yet  it  was  unnoticed  by  the  counsel* 
passed  over  in  silence  by  the  Court ;  and  in  Harris  v.  Hayes, 

6  Binn.  422,  it  was  again  passed  over  in  the  Court's  decision 
without  notice. 

I  am  then  justified  in  saying  it  was  still-born,  buried  in  ob- 

livion, until  the  publication  of  Judge  Teates's  Reports.  I  have 
made  inquiry  in  the  country,  of  many  gentlemen  of  the  bar. 
Such  a  principle  they  had  never  heard  of,  until  they  found  it 

in  these  reports,  and  I  am  entirely  convinced,  that  by  con- 
forming to  this  decision,  more  titles  would  be  disturbed,  than 

by  rejecting  it. 
But  I  said  that  Judge  YEATES  did  not  always  continue  of 

the  same  opinion,  and  it  has  relieved  my  mind  of  a  great 
weight,  to  find  that  he  has  not  done  so  ;  it  lessens  the  heaviness 

of  the  duty  and  responsibility  in  deciding  so  important  a  prin- 
ciple of  the  law  of  descents — differently  from  the  very  learned 

and  distinguished  Judges  who  preceded  us.  For  in  Shippenv. 

Izard,  1  Serg-.  &  Rawle,  226,  we  have  the  opinion  of  the  Chief 
Justice  and  Judge  YEATES  ;  it  is  true,  it  was  not  the  direct 
matter  in  judgment,  but  the  minds  of  the  Court  were  occupied 

by  the  different  relations  of  mother  and  son.  The  whole  law- 
was  considered.  The  Chief  Justice  says,  "if  the  defendant's 
construction  is  not  supported  by  the  words  of  the  law,  still  less 
is  it  so,  by  what  we  may  suppose  to  be  the  spirit.  It  is  reason- 

able that  land  which  was  devised  to  a  son  by  his  father's  will, 
or  suffered  to  descend  to  him,  should  continue  in  the  line  of 

the  father,  without  the  mother's  taking  any  part  of  it,  for  this 
is  no  more  than  the  preserving  it  in  the  line,  in  which  it  was 
originally  acquired,  and  that  such  was  the  intention  of  the  Le- 

gislature, may  be  pretty  clearly  perceived  from  a  view  of  the 

whole  law."  Coming  from  the  father,  is  in  this  case,  consi- 
dered as  coming  in  the  line  of  the  father.  But  still  stronger 

is  the  observation  of  Judge  YEATES,  and  in  most  direct  op- 
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position  to  Walker  v.  Smith.    *«  The  Legislature  had  two  ob-      1821. 
jects  in  view,  to  abolish  the  feudal  principle,  that  lands  can- 
not  lineally  ascend,  and  that  sisters  shall  inherit  equally  with 
their  brothers,  but  in  this  and  other  parts  of  the  Act,  sedulous 
attention  is  shewn,  that  the  property  shall  not  go  out  of  the  and  another, 

"  line  of  the  father  or  mother,  -who  acquired  it  respectively." 
Such  a  principle  is  highly  congenial  to  our  own  feelings  in 
family  arrangements,  and  operates  powerfully  as  an  incentive 
to  honest  industry  j  the  bearing  of  the  law  is  to  be  collected 

from  all  its  parts  taken  in  connection  with  each  other."     Here 
then,   we  have  the  direct  opinions  of  the  spirit,  and  whole 
view  of  the  laws,  taken  in  connection  ;  if  I  had  any  doubts, 
these  opinions  would  remove  them;  but  I  never  did  for  a  mo- 

ment doubt,  though  I  might  have  startled  at  Walker  and 
Smith;  coming  upon  me,  as  it  did  by  surprise,  it  occasioned 
a  pause.     But,  after  the  most  anxious  deliberation,  to  me,  it 
is  clear  intention  written  in  capital  letters,  in  the  Act  of  1794, 
and  the  explanatory  Act  of  1797,  —  that  all  who  are  not  of  the 
blood  of  the  ancestor,  from  whom  the  estate  came,  are  ex- 

cluded from  the  inheritance  ;  however  remote  in  degree  the 
descent  may  be,  the  lines  in  which  the  estate  came,  are  pre- 

served ad  infinitum,  and  the    blood  of  the   ancestor   runs 
through  every  clause  of  these  Acts  ;  consequently  that  the 
plaintiff  is  not  entitled,  and  judgment  must  be  entered  for  the 
defendants. 

TILGHGMAN  C.  J.  did  not  sit  in  this  cause,  being  inter- 
ested in  the  principle  to  be  decided. 

Judgment  for  the  defendants. 

VOL.  VII.— 3  G 
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Wedneiday,   LESLEY   and  others  surviving  executors  of  LESLEY 
December  12.  .  • 

ogotntt  NONES. 

A  scire  A  judgment  was  recovered   in  this  Court,  at  December 

•JSTuTna  Term'  1799»  by  Peter  Lesley  against  Benjamin  Nones ,  the 
judgment  defendant.     The  plaintiffs  issued  a  scire  facias  post  annum 

wartfs  of  teii  et  d*em->  on  tn's  judgment,  to  December  Term,  1818.     The 

years  old,  defendant  pleaded  nul  tiel  record,  and  payment  with  leave, 
•without  appli- 

cation to  the    &c.,  and  issues  being  joined,  a  verdict  was  taken  by  agree- 

fidavit'."        raent  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on 
The  law      the  matters  appearing  on  the  record,  it  being  admitted  that 

•itm-i}  Pre-    the  parties  all  lived  in  the  city  of  Philadelphia. 
sume  payment 
of  a  judgment 

after  nineteen      Phillips,  for  the  defendant,  now  contended,  that  no  scire 
years:  that       „     .  ...  ,.  .     ,  "->V"'  •  i         •  • 
isaqu.-stion  facias  will  lie  on  a  judgment  more  than  ten  years  old,  With- 

for  the  jury.  QUt  appiication  to  the  Court,  and  affidavit  that  the  debt  is  un- 
paid :  and  that  after  so  great  a  lapse  of  time,  the  legal  pre- 

sumption is  that  the  debt  is  paid.  He  cited  2  TitTs  Pract. 
1807.  Lansing  v.  Lyons,  9  Johns.  84.  Hardisttj  v.  Barny, 
<2  Salk.  598. 

BY  THE  COURT. — The  cases  cited  from  the  English  and 
New  Tork  reports,  are  founded  on  rules  of  Court,  not  on  any 

principle  of  the  common  law.  But  we  have  no  such  rules, 
and  therefore  the  common  law  must  govern,  which  has  fixed 
no  time  of  limitation  to  the  issuing  of  a  scire  facias  on  a 

judgment.  As  to  the  presumption  of  payment,  that  was  a  ques- 
tion for  the  jury.  This  Court  cannot  say,  that  after  nineteen 

years,  the  law  positively  presumes  payment  of  a  judgment. 
On  that  point  therefore,  the  defendant  has  no  ground  for  a 
judgment  in  his  favour.  It  is  the  opinion  of  the  Court,  that 
judgment  should  be  entered  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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The  President,  Managers  and  Company  of  the  Schuylkill    

Navigation  Company  against  THOBURN.      '      *  /./  ' 

IN  ERROR.  'Monday December  17. m 
ERROR  to  the  Court  of  Common  Pleas  of  Montgo-    A  writ  of 

mery  county.  S$!S1* of  the  Court  of 

_,  .  Common 
1  his  was  originally  a  proceeding  under  the  10th  and  llth  pieasonthe 

sections  of  the  Act  of  8th  March,  1815,  entitled  an  Act  to  ̂ ''ren 
authorise  the  Governor  to  incorporate  a  company  to  make  a  °"  appeal 
11  ••  .          i  r-   i        u  •  it     •        •  ev    »      from 
lock  navigation  on  the  river  Schuylkul,  instituted  by  John  Sjtj0n 

Thoburn,  the  plaintiff  below,  against  the  President,  Managers  ̂ ™t 
and   Company  of  the  Schuylkill  Navigation    Company.     It  March,  8th 

commenced  by  the  petition  of  the  plaintiff  to  the  Court  below  ceedingTon™ 
stating,  that  the  petitioner  was  the  owner  of  a  certain  tract  of  sneh  aPPeal 

being  accord- land,  bounding  on  the  river  Schuylkill,   containing  seventy  ing  to  the 

one  acres  or  thereabouts,  together  with  a  certain  cotton  fac- 

tory,  and  water  works,  erected  on  a  certain  stream  called     Under  the 
Mill  Creek,  near  the  mouth  thereof,  in  the  sard  county  ;  and  March,  isis, 

that  the    President,  Managers  and  Company  of  '  the  Schuyl.£*™£WP* kill  Navigation   Company,  had  erected  a  dam  upon  thtr   said  within  the 
.      ,  -    .  .  .  meaniogofthe 

river,  so  that  the  land  oi  the  petitioner,  about  ten  acres  there-  Act  so  as  to  be 

of,  had  been  inundated  by  the  swelling  of  the  water,  in  con-  g,""1^!1,^ 
sequence  of  the  erecting  said  dam,  and  the  factory  and  water  damages  for 

r     i  .  .  ...  ...  injury  to  the 
works  or  the  petitioner  were  injured,  by  swelling  the  water  \%w\t  ,ne 

into  the  tail  race  of  said  factory  and  water  works,  which  had  m°lts!<§;ees 
cannot  inter- 

been   erected  on  said  Mill  Creek,  emptying  into  said  river  frr?  before 

Schuylkill.     That  the  petitioner  had  sustained  very 
rable    damages   therefrom.     And   that  the   said  * 
'  '  might  come 

Managers  and  Company  could  not  agree  with  the  petitioner  in  and  claim 

on  the  compensation  to  be  paid  for  such  injury,  nor  upon  the  by'm^tion'to 
appointment  of  suitable  persons  to  ascertain  the  same.  He  take  the  m°- 

ney  out  ot 
thereupon  prayed   the  Court  to  award  a  venire,  directed  to  Court. 

the  Sheriff,  to  summon  a  jury  of  disinterested  men,  in  order  ing'lhTda"*" 
to  ascertain  and  report  to  the  Court  what  damage  had  been  n'»se!».  the 

jury  are  to value  the  in- 
jury to  the  property  at  the  time  the  injury  was  suffered,  without  reference  to  the  person  if  the  own- 

er or  the  state  of  his  business  :  and  the  measure  of  such  damage  is  the  difference  1>  twet-n  what  the 
property  would  have  sold  for  as  affected  by  the  injury,  and  what  it  would  have  brought  unaffected 
by  such  injury. 
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1821.      sustained  by  the  petitioner,  agreeably  to  the  provisions  of 
Philadelphia.  the  said  Act  of  Assembly. 
The  Presi- 

dent. M»na-       A  venire  was  thereupon  awarded  by  the  Court  with  notice 
to  tne  defendants,  and  a  jury  met,  and  reported  the  damages 

Schuyikiii    at  13,25O  dollars.     From  this  report  the  defendants  appealed Navigation         .      . 
Company    within  the  thirty  days,  allowed  by  the  Act,  and  a  statement 

was  fikd*  setting  forth  the  principal  facts  containing  in  the 
petition,  and  laying  the  damages  at  19,OOO  dollars.  The  de- 

fendants pleaded,  that  they  had  not  committed  the  damage 
complained  of,  and  issue  was  joined,  and  the  cause  went  to 
trial. 

It  appeared  that  the  plaintiff  was  the  owner  of  seventy-one 
acres  of  land  in  Lower  Merion  township,  Montgomery  county, 
of  which  ten  acres  were  meadow.  He  had  erected  a  cotton 

factory  with  machinery,  on  the  land,  at  the  mouth  of  Mill 

Creek,  (which  empties  into  the  Schuyikiii,}  at  a  place  where 
there  had  been  originally  a  saw  mill,  and  had  there  carried  on 
the  business  of  spinning  cotton  yarn.  In  consequence  of  the 

dam  across  the  Schuyikiii  at  Flat  Rock,  erected  by  the  defen- 
dants in  the  year  1818,  for  the  improvement  of  the  naviga- 

tion of  the  river,  the  water  of  the  river  was  flowed  back  on 

the  wheel  and  works  of  the  plaintiff's  factory,  so  as  nearly  to 
destroy  the  water  power,  and  to  oblige  him  to  discontinue 
the  business  there  altogether,  and  remove  the  machinery  to 
another  mill.  The  meadow  was  also  in  a  great  measure 
overflowed  and  its  value  deteriorated,  and  the  machinery  was 

injured.  The  property  of  the  land  and  saw-mill,  originally 
belonged  to  Conrad  Krickbaum  from  whom  it  was  purchased 

by  the  plaintiff  John  Thoburn,  James  Thoburn  and  James 
Wood,  in  April,  1814.  In  April,  1816,  James  Thoburn  and 
James  Wood  conveyed  their  shares  of  the  premises  to  the 
plaintiff.  When  the  land  was  conveyed  by  Krickbaum  to  John 
Thoburn,  James  Thoburn  and  James  Wood,  they  gave  him 

a  mortgage  for  10,OOO  dollars,  payable  in  ten  equal  annual  in- 
stalments, with  interest,  of  which,  at  the  time  of  trial,  2000 

dollars  had  been  paid.  In  June,  1819,  (after  the  commence- 
ment of  these  proceedings,)  John  Thoburn  mortgaged  the 

property  to  John  Stoddart,  to  secure  the  payment  of  5OOO 
dollars,  payable  on  demand  ;  and  this  mortgage  was  assigned 

by  Stoddart,  in  October,  1819,  to  the  Bank  of  Pennsylvania. 
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Schuylkill 
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v. 
THOBURN. 

On  the  trial,  the  following  points  were  made,  and  the  opi-      1821. 

nion  of  the  Court  requested  to  the  jury.  Philadelphia. 
1.  That  the  damages  must  be  taken  with  reference  to  the    ThcF.esi- 

value  of  the  property,  at  the  time  when  the  injury  was  done.  dent>  Mana- r      r       ''  .  .    .          gersaudCom- 
2.  That  the  injury  done  to  his  property,  is  the  only  injury  pany  of  the 

the  jury  are  to  estimate,  and  not  any  injury  which  the  Plain- 
tiff has  sustained  in  his  business,  by  means  of  the  dam  of  the 

defendants. 

3.  That  the  mortgage  of  the  first  of  April,  1814,  of  John 
Thoburn,  James  Thoburn,  and  James  Wood,  to  Conrad  Krick- 
baum,  for  the  payment  of  1O,OOO  dollars,  in  ten  equal  annual 
instalments,  with  interest,  on  which  2,000  dollars  had  been 

paid,  and  the  mortgage  of  the  17th  of  June,  1819,  of  John 

Thoburn  to  John  Stoddart  for  5,OOO  dollars,  payable  on  de- 

mand, were  sufficient  to  prevent  the  plaintiff's  recovery  of 
damages  ;  or  that  the  interest  of  the  morgagees  should  be  de- 

ducted from  the  damages  done  to  the  property. 

To  the  first  question  the  Court  answered  and  so  instructed 

the  jury,  that  though  the  plaintiff's  property  destroyed,  may 
have  cost  him,  when  he  purchased  or  erected  the  buildings 

damaged  by  the  defendants'  dam,  double  the  value  of  them 
at  the  time  of  the  injury  to  them,  or  destruction  of  them  by 
the  defendants,  yet  the  value  of  them,  so  far  as  injured  by 
the  defendants  at  the  time  the  injury  was  done,  is  the  value 

of  the  injury  sustained  by  the  plaintiff,  for  which  he  is  en- 
titled to  recover  damages,  be  they  more  or  less  than  the  actual 

cost  to  the  plaintiff.  In  other  words,  the  damages  must  be 
assessed  with  reference  to  the  value  of  the  property,  at  the 

time  the  damage  was  done,  and  the  jury,  in  estimating  da- 
mages, must  take  into  their  consideration  the  advantages, 

if  any,  which  may  be  derived  to  the  plaintiff  by  the  naviga- 
tion. 

To  the  second  question  the  Court  answered  and  instruct- 
ed the  jury,  that  if  the  plaintiff  has  been  injured  by  means  of 

any  dam  or  dams  erected  by  the  defendants,  or  if  the  land  of 
the  plaintiff  has  been  inundated  by  the  swelling  of  the  water, 
in  consequence  of  the  erecting  of  any  dam  or  dams  by  the 
defendants  ;  or  any  mill  or  other  water  work  of  the  plaintiff, 
has  been  injured  by  swelling  the  water  by  the  defendants 
into  the  tail  race  of  any  mill  or  other  water  works  which  may 
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have  been  erected  in  said  river,  or  on  any  stream  of  water 
entering  into  the  same,  he  is  entitled  to  damage  for  each  and 
every  injury  which  may  have  been  so  sustained  or  suffered 
by  him,  by  means  of  such  dam  or  dams. 

The  injury  the  plaintiff  has  actually  sustained  by  means  of 

the  defendants'  dam  or  dams,  is  to  be  the  measure  of  your 
damages  ;  but  he  can  recover  nothing,  for  fanciful  or  imagi- 

nary injuries,  or  for  injuries  done  to  his  feelings.  As,  for 
instance,  suppose  the  plaintiff  had  a  valuable  spring  and 

spring-house,  which  rendered  his  farm  more  valuable,  which 

had  been  overflowed  and  destroyed  by  the  defendants'  dam, 
he  would  be  entitled  to  recover  damages  for  the  injury  done 
thereby  to  them,  and  whole  farm,  if  any,  and  nothing  more. 
Suppose  a  handsome  grove  of  trees  had  been  destroyed  by 

the  defendants'  dam,  he  would  be  entitled  to  recover  damages 
for  the  actual  value  thereof,  but  could  recover  nothing  in  ad- 

dition for  the  imaginary  value  he  set  upon  it,  because  it  was 

inestimably  dear  to  him  as  having  been  planted  by  his  de- 
ceased father,  or  because,  in  that  grove,  he  had  formed  those 

tender  attachments,  which  had  united  him  to  his  partner  for 
life. 

To  the  third  question  the  Court  answered,  that  the  mort- 
gagees are  not  parties  to  this  suit.  There  is  no  evidence  of 

their  having  made  any  demands  for  damages,  or  set  up  any 
claims  against  the  defendants  for  any  injury  done  them,  or 
either  of  them,  by  means  of  the  dam.  The  mortgage  to 

John  Stoddart  was  given  after  this  suit  was  instituted,  and 

the  damage  complained  of  accrued.  Under  those  circum- 
stances, the  Court  think  you  should  ascertain  the  damage  the 

plaintiff  has  sustained,  and  no  other,  without  any  reference 
to  the  effect  your  verdict  may  produce  on  the  mortgagees. 
What  claims,  or  whether  any,  the  mortgagees  may  hereafter 

make,  to  any  portion  of  the  damages  you  may  find,  if  any  the 
plaintiff  has  suffered,  is  not  now  a  question  to  be  taken  into 
consideration  by  the  jury. 

To  these  instructions  the  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  14,650  dol- 
lars, damages,  on  which  judgment  was  entered. 
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Kittera,  for  the  defendant  in  error,  now  moved  to  quash 

the  writ  of  error  :  contending  that  the  proceedings  were  not 

the  subject  of  a  writ  of  error.  The  Act  of  the  8th  of  March, 
1815,  sec.  2,  provides  for  an  appeal  by  either  party  from  the 

report  of  the  iury,  "  in  the  same  manner  as  appeals  are  al- 
.  ~,  •  ,        ,  • 

lowed  in  other  cases."      Ihis  refers  io  the  party  s  taking  an 
oath,  and  entering  into  recognisance,  as  directed  by  the  ar- 
bitration  law  of  the  20th  of  March,  1810,  sec.  4.  Purd.  Dig. 

356.  But  the  proceedings  to  obtain  damages  are  not  pro- 
ceedings according  to  the  course  of  the  common  law,  but  a 

special  course  by  petition  :  and  as  the  Act  contemplates  no 
farther  proceedings,  the  jurisdiction  of  the  Common  Pleas, 

on  the  appeal,  is  final.  Where  an  appellate  jurisdiction  is  in- 
tended to  be  given  to  the  Supreme  Court,  it  is  expressly 

given  :  as  in  the  intestate  Act  of  19th  of  April,  1794,  allow- 

ing an  appeal  from  the  Register's  Court  to  the  Supreme 
Court,  in  certain  cases.  Purd.  Dig.  295.  So  the  Act  of  the 

27th  of  March,  1713,  gives  an  appeal  from  the  Orphans' 
Court  to  the  Supreme  Court.  Purd.  Dig.  463.  The  general 

rule  is,  that  where  a  new  jurisdiction  is  created,  whose  pro- 
cedings  are  according  to  the  common  law,  a  writ  of  error  lies: 
otherwise  not.  2  Bac.  Ab.  456.  3  Mass.  Rep.  305.  On  a  libel 
for  a  divorce,  an  appeal  lies,  and  not  a  writ  of  error.  Miller  v. 
Mille  r,  3  Binn.  30.  A  writ  of  error  does  not  lie  to  the  judgment 
of  the  Quarter  Sessions,  upon  an  appeal  by  the  supervisor  of 
roads,  from  a  summary  conviction  by  a  justice  of  the  peace  : 
and  the  reason  given  is,  that  it  did  not  appear  to  be  a  preced- 

ing, according  to  the  course  of  the  common  law.  And  yet, 
in  this  case,  the  trial  in  the  Quarter  Sessions  was  by  a  jury. 
Ruhlman  v.  The  Commonwealth,  5  Binn.  24. 

Broome  and  y.  Sergeant,  contra. 
This  Court  will  not  look  farther  back  than  the  procedings 

in  the  Common  Pleas,  and  there  they  are  according  to  the 
course  of  the  common  law.  It  is  the  same  case  with  appeals 
from  the  awards  of  arbitrators,  which,  in  the  Common  Pleas 
are  carried  on  according  to  the  course  of  the  common  law,  and 
error  lies.  So  on  appeals  from  justices  except  in  certain 
cases,  such  as  concern  roads,  paupers,  8cc.,  where  from  the 
nature  of  the  case,  the  procedings  can  not  be  according  to 
the  course  of  the  common  law  :  and  these  must  be  removed 

1821. 

The  Presi- 

pany  of  the Schuylkill 
Navigation Company 

THOBCRX, 



416 

1821. 
Philadelphia. 

Thr  Presi- 
dent, Mana- 

gers and  Com- 
pany of  the 

Schuylkill 
Navigation 
Corn  pan y 

v. 
THOBUHN. 

CASES  IN  THE  SUPREME  COURT 

by  certiorari.  In  the  case  of  the  Ship  Portland,  2  Serg.  k? 
Rarvle,  197,  on  an  attachment  against  a  vessel,  a  writ  of  error 
lay.  So  in  an  issue  of  deozsavit  vel  non,  directed  by  the  Re- 

gister's Court,  error  lies.  Vansant  v.  Boileau.  1  Binn,  444. 
A  writ  of  error  lies  from  the  judgment  of  the  Common  Pleas 
dismissing  an  appeal.  Commonwealth  v.  The  Judges  of  the 
Common  Pleas.  3  Binn.  273.  In  a  case  that  was  decided  at 

Lancaster,  in  May,  1818,  Moor  v.  Albright,  this  question  was, 
in  effect,  decided :  for  it  was  held  by  this  Court,  that  pro- 
cedings  in  the  Common  Pleas,  on  an  appeal  from  the  Board 

of  Property,  are  the  subject  of  a  writ  of  error. 

Kilter  a,  in  reply. 
The  cases  cited  on  the  other  side  differ  from  this.  In  the 

case  of  the  Ship  Portland*  the  attachment  act  ordered  a  trial 

by  jury.  A  feigned  issue  to  try  a  will,  is,  in  form,  an  action 
at  common  law.  In  Moor  v.  Albright,  the  Act  of  Assembly 
authorised  the  Court  to  mould  the  proceedings  as  they 

pleased. 

The  Court,  having  heard  the  argument,  directed  the  coun- 
sel to  proceed  in  the  argument  on  the  merits  :  after  which, 

their  opinion  would  be  given  on  the  whole. 

Broome  and  y.  Sergeant,  for  the  plaintiffs  in  error,  now 
proceed  to  argue  upon  the  errors  assigned. 

1.  The  plaintiff  below  was  not  the  person  entitled  to  com- 
pensation,  because  he  had  mortgaged  the  property :  yet  the 
Court  charged,  that  the  compensation  was  to  be  made  to 

him.  The  Act  gives  the  damages  to  the  "  owner  or  owners." 
The  mortgagees  should  be  considered  the  owners  :   the  da- 

mages are  the  full  value  of  the  property :   the  whole  water 
power  was  rendered  useless.     It  was  no  longer  a  security  to 
the  mortgagees,  who  had  the  legal  estate. 

2.  The  Court  gave  no  answer  to  the  second  point  proposed 

by  the  defendants  for  their  opinion  :  that  is,  they  gave  in  sub- 
stance no  answer. 

Kittera,  contra. 

This  Act  contains  a  provision,  enabling  the  company  to 
take  the  property  of  individuals,  before  they  pay  for  it.  The 
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construction  ought,  on  this  account,  to  be  liberal  in  favour  of     1821. 

the  owner.     The  objections,  now  made  to  the  capacity  of  Philadelphia  > 
the  plaintiff  to  recover,  ought  to  have  been  taken  advantage    The  Pl.esi. 

of,  by  pleading  that  all  the  owners  had  not  joined  in  the  pe-  deilt'  ,^na- .  :  J  r      gersandCom- 
tltion.  panyofthe 

1.  That  the  mortgagor  could  not  recover  at  all,  or  that  the    Company 
interest  of  the  mortgagees  should  be  deducted  from  the  da-    THOBUBST. 
mages.     If  the  mortgagees  lay  any  claim,  they  ought  to  have 
come  into  Court,  and  alleged  it.  But,  in  truth,  the  mortga- 

gees wish  the  proceedings  to  be  confirmed,  and  are  willing  to 
enter  a  release  on  the  record.  The  plaintiff  could  not  compel 
the  mortgagees  to  join  :  nor  if  they  had,  could  the  jury  di- 

vide the  damages;  there  can  be  but  one  valuation.  But,  af- 
ter the  finding  of  the  jury,  the  fund  is  in  the  power  of  the 

Court,  and  they  may  order  distribution  to  the  parties  enti- 
tled. There  have  been  many  proceedings  in  analogous  cases,  t 

under  the  road  laws,  but  when  did  the  mortgagees  ever  be- 
come parties  to  such  proceedings  ?  It  does  not  appear  that 

the  mortgagees  will  be  injured. 
2.  The  measure  of  the  damages  is  objected  to  :  and  it  is 

said,  that  the  Court  did  not  answer  the  question  on  that  sub- 
ject.    But,  we  contend,  that  the  Court  have  expressly  an- 

swered it.     They  told   the  jury,   they  were  to  consider  the 

injury  actually  sustained  by  the  plaintiff,  and  that  was  the 

measure  of  damages.     On  this  point,  he  cited   Vanhorne's 
Lessee  v.  Dorrance^  2  Dal/.  304. 

Reply. 
Our  bill  of  rights  and  Constitution  authorise  the  taking  of 

private  property  for  public  use,  making  compensation.  This 
navigation  is  an  object  of  great  public  importance. 

1.  As  to  the  rights  of  the  mortgagees.  There  was  due  on 

Krtckbaum's  mortgage,  8000  dollars:  on  Stoddart's  mort- 
gage,  (given  after  the  damage  sustained,)  5000  dollars.  We 
contend,  that  these  mortgagees  ought  to  have  been  the  peti- 

tioners, or,  if  not,  that  a  deduction  should  have  been  made  to 
the  amount  of  their  interest,  in  order  to  protect  us  from  their 
claims.  The  proceeding  under  the  Act  brings  the  title  into 
question,  incidentally.  No  one,  but  the  owner,  has  a  right  to 

.  VII.—  3  H 



418  CASES  IN  THE  SUPREME  COURT 

1821.      the  damages,  and  the  defendants  may  shew,  that  the  plaintiff 

a-  is  not  the  owner.     Suppose  there  were  a  leaseholder,  would 
Th.  iVt-si-    he  not  be  entitled  to  a  portion  of  the  damages,  as  owner  to  a 

dent,  Man»-  certain  exttnt  ?     Suppose  the  whole  value  of  the  land,  de- gersnn<l  Com- 
pany ot  the  stroyed  by  the  backwater,  when  the  premises  had  been  mort- 

XaviKJttinii  Sa8ed  to  their  full  value,  who  would  be  the  injured  person  ? 

Comply  xhe  mortgagee,  after  default,  is  the  legal  owner.  He  may 
THOBCRX.  support  an  ejectment,  and  have  a  writ  of  estrepement.  The 

mortgagor  has  no  equity  till  the  debt  is  paid.  As  to  the  re- 
lease, it  is  too  late  now  for  the  mortgagees  to  offer  a  release. 

2.  The  Court  was  requested  to  charge,  that  damages  were 

not  to  be  given  on  account  of  the  plaintiff's  loss  of  business; 
but  they  did  not  charge  on  that  point.  This  was  a  point  of 

great  importance  to  the  company,  as  evidence  had  been  given 

of  the  profits  of  the  plaintiff's  business,  or  rather  of  the  profits 
of  cotton  spinning  in  general,  which,  one  witness  (Mr.  Sid- 
dall,}  represented  as  being  very  considerable.  By  the  illus- 

tration given  by  the  President  of  the  Court,  they  might  con- 
sider every  thing  as  matter  of  damages*  except  what  was 

purely  matter  of  fancy  or  feeling.  Now  the  real  damage 

was  the  diminution  in  the  value  of  the  property  :  the  diffe- 
rence in  its  value  occasioned  by  the  dam  :  and  this  would  be 

proved  by  the  price  it  would  bring.  The  particular  value,  to 
the  individual  who  owned  the  property,  is  not  the  standard. 

We  do  not  deny,  that  the  injury  to  the  machinery  was  a  fair 

subject  for  the  jury's  consideration. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON  J. — The  motion  to  quash  the  writ  of  error  must 
be  refused.  The  Act  authorised  an  appeal  to  a  common  law 

jurisdiction ;  and  where  that  is  the  case,  if  there  be  no  par- 

ticular mode  of  proceeding  pointed  out,  the  proceedings  are 
understood  to  be  according  to  the  course  of  the  common  law. 

Here  they  are  actually  so.  An  issue  of  fact  was  formed,  and 

submitted  to  a  jury,  who  gave  a  verdict,  on  which  judgment 

was  rendered,  and  it  is  therefore  impossible  to  say  the  pro- 

ceedings are  not  the  subject  of  a  writ  of  error.  The  judg- 
ment of  a  Court  of  Common  Pleas,  on  a  certiorari  to  remove 

the  proceedings  of  justices  under  the  Landlord  and  Tenant 

Act,  or  the  Act  to  give  possession  to  purchasers  at  Sheriff's 
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sale,  may  be  reversed  on  error  brought  to  the  Supreme  Court:      1821. 

yet  the  proceedings  were  not  at  first  according  to  the  common  Philadelphia. 
law.     I  proceed  therefore  to  consider  the  errors  assigned.        Tfle  p,esj_ 

The  first  is  an  exception  to  the  charge  of  the  Court :  who  dent>  Mana- 
gers «mi  Com- were  requested  to  instruct  the  jury  that  the  mortgage  exe-    panyofthe 

cuted  by  the  plaintiff  below,  together  with  James  Thoburn,  Navigation 

and  Wood*  to  Knckbaum,  (only  part  of  which  was  paid,)  and  Company 
the  mortgage,  executed  by  the  plaintiff  alone,  to  Stoddart,  THOBCRW. 

and  by  the  latter  assigned  to  the  Bank  of  Pennsylvania,  pre- 
cluded the  plaintiff  from  recovering  damages  j  or  at  most, 

only  as  far  as  the  damages  actually  sustained,  should  exceed 

the  amount  due  on  these  mortgages,  which,  it  was  contended, 
should  be  deducted  and  reserved  to  answer  the  claims  of  the 

mortgagees,  who  were  to  be  considered  as  the  legal,  and  to 
the  amount  of  their  interest,  the  equitable  owners  of  the  land. 

Formerly  the  law  was  so.  The  possession  of  the  tenant  in 

mortgage  was  viewed,  at  law,  as  that  of  a  tenant  at  sufferance, 

with  perhaps  a  slight  shade  or  two  of  difference.  I  am  not 
aware  however  that  this  view  was  ever  entertained  in  Penn- 

sylvania :  unquestionably  it  has  not  been  since  the  passing 

of  the  Act  of  1705,  which  authorises  the  mortgagee  to  pro- 
ceed, by  scire  facias,  against  the  land  and  have  it  sold  ;  but 

the  mortgagor  has,  as  in  equity,  been  treated  as  the  real  own- 
er to  all  intents,  as  respects  third  persons  :  and,  even  as  to  the 

mortgagee,  the  debt  has  been  considered  the  principal,  and 

the  land  only  as  a  pledge,  for  which  the  mortgagor  could 

maintain  an  ejectment  on  tender  of  what  was  due.  This 

doctrine  which,  though  not  expressly  established  by  deci- 
sions directly  on  the  point,  has  been  glanced  at  in  Wer\tz  v. 

Dehaven,  1  Serg.  &f  Raivle  312,  and  the  Lessee  of  Simpson 
v.  Ammons,  1  Binn.  175,  is  not  peculiar  to  Pennsylvania. 

In  New  York,  where  the  jurisdiction  of  the  Chancellor  is  as 

distinctly  separated  from  that  of  the  common  law  Courts 

as  it  is  in  England,  the  mortgagor  is  considered,  for  all  pur- 
poses as  to  third  persons,  to  be  seised  of  the  legal  estate.  In 

Hitchcock  v.  Harrington,  6  Johns.  290,  C.  J.  KENT,  de- 

livering the  opinion  of  the  Court,  says  :  4<it  is  now  the  set- 

tled law  in  this  Court,  and  the  same  principle  has  been  re- 
cognised in  the  Court  for  the  correction  of  Errors,  that  the 

mortgagor  is  to  be  deemed  seised,  notwithstanding  the  mort- 
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1821.      gage,  as  to  all  persons  except  the  mortgagee  and  his  repre- 

a-  sentatives.     When  his  interest  is  not  in  question,  the  mort- 
Thf  p.™-  gagor  before  foreclosure,  or  entry  under  the  mortgage,  is  con- 

d  ra  ami'com-  s'dered,  at  larv,  as  the  owner  of  the  land."     The  same  prin- 
any  oftu-    ciple  is  more  distinctly  asserted  in  Collins  v.  Torrz/,  7  Johns. 

277.     Sedgwick  v.  Hollenback,  ib.  376.     Runyan  v.  Merse- 
fgau^  n  j^ng.  534.     Stanard  v.  Eldridge,  16  Johns.  254, 

THOBURM.  and  it  may  fairly  be  deduced  from  Tabele  v.  Tabele*  1  Johns. 

Cha.  Rep.  45.  Even  in  England  it  is  not  clear  that  the  law 
is  not  held  so  at  the  present  day.  Here  there  was  no  inter- 

ference of  the  mortgagees  ;  but  if  there  even  had  been,  it 
could  not  have  arrested  the  proceedings  before  judgment. 
Whatever  claim  (if  any)  they  had  to  the  damages,  could  be 
enforced  only  on  motion  to  take  the  money  out  of  Court. 

The  second  error  assigned  depends  on  the  construction  to 

be  put  on  the  tenth  section  of  the  Act  of  the  8th  of  March, 

1815,  by  which  the  Schuylkill  Navigation  Company  was  in- 
corporated. The  defendants  requested  the  Court  to  direct 

the  jury,  that  injury  done  to  the  property  could  alone  be 
taken  into  consideration  in  estimating  the  damages,  and  not 

any  injury  that  the  plaintiff'  might  have  suffered  in  his  busi- 
ness, in  consequence  of  the  dam,  which  was  the  subject  of 

the  action.  The  Court  gave  no  opinion  on  the  point  raised 
by  the  distinction  submitted  ;  but  repeated  the  substance  of 
the  section  on  which  the  question  turns  ;  and  then  instructed 

the  jury  that  the  intrinsic  value  oi  the  damages,  without  refe- 
rence to  circumstances  that  might  induce  the  plaintiff  to  es- 

timate the  amount  of  the  injury  sustained  more  highly  than 
a  stranger  would  think  reasonable,  was  the  standard  by  which 

they  ought  to  be  governed.  If  therefore  the  charge  should, 

on  the  poit  -  submitted,  have  been  in  the  defendants'  favour, 
there  is  error.  The  tenth  section  provides:  "That  if  any 
person  shall  be  injured  by  means  of  any  dam  be:ng  erected 
as  herein  after  mentioned,  or  the  land  of  any  person  inun- 

dated by  the  swelling  of  the  water  in  consequence  of  the 
erecting  of  any  dam  ;  or  any  mill  or  other  water  works  in- 

jured hv  swelling  the  water  into  the  tail  race  of  any  mill  or 
other  water  works,  which  may  have  been  erected  on  said 
river,  or  any  stream  of  \va?er  emptying  into  the  same,  and  if 
the  President  Managers  and  Company  cannot  agree  with  the 



OF  PENNSYLVANIA. 

owner  thereof,  on  the  compensation  to  be  paid  for  such  in-      1821. 
jury,  the  same  proceedings  shall  be  had  as  is  provided  in  the 

eleventh  section  of  this  Act."     The  section  thus  referred  to  Th,  p,V8;_ 
directs  the  mode  of  redress  by  the  appointment  of  men,  or  by  (1<  ~m>  Mana- J  r  *  gei's  and  Cora- 
an  application  to  the  Common   Pleas  of  the  proper  county.    pa*jrfthe 
The  material  inquiry  is  :  at  what  point  of  time  were  the  jury    Nnv^ition 
to  estimate  the  damage  as  having  been  suffered  ?     Indisputa-    Company 

bly,  at  the  time  when  the  injury  complained  of,  -was  conic   THOBUBS. 
plete  ;  which  was  the  moment  the  dam  was  finished  ;  or  rather, 
when   the  obstruction,  by  swelling  the  water,  permanently 
produced  its  most  injurious  consequences.     The  principle, 
that  the  extent  of  an  injury  at  the  time  it  is  suffered,  is  to 
govern  the  compensation  to  be  received,  without  regard  to, 
enhancement   from    subsequent   circumstances,   is    familiar 
and  applicable  to  all  cases,  which  I  at  present  recollect,  where 
compensation  is  to  be  made  in  damages.     In  cases  of  evic- 

tion of  a  vendee  for  want  of  title  in  the  vendor,  the  value  of 

the  land  when  it  was  conveyed,  as  ascertained  by  the  price 

paid  (which  is  the  value  affixed  by  the  parties  themselves.)  is 
the  measure  of  damages  on  a  covenant  of  warranty.     So  in 
an  action  on  a  contract  for  the  delivery,  at  a  day  specified, 

of  goods  purchased  —  the  damages  are  to  be  estimated  by  the 
value  of  the  article  on  the  day  of  delivery,  and  are  not  to  be 
affected  by  any  adventitious  rise  of  the  market,  between  that 
and  the  day  of  bringing  the  suit.     Now  here  the  injury  to 
be  redressed  was  one  done  to  the  realty  ;  but  altogether  un- 

like a  nuisance,  for  the  continuance  of  which  repeated  actions 

may  be  brought,  in  each  of  which,  damages  may  be  recover- 
ed for  the  time  interveningjietween  the  inception  of  the  pre- 

ceding suit,  and  the  impetration   of  the    writ  in   the  cause 

which  is  then  tried.     The  compensation  was  to  be  prospec- 
tive, as  well  as  retrospective  ;  but  to  be  estimated  with  refe- 

rence to  the  time  when  the  injury  was  committed.     It  was  in 
fact  to  be   the  price  of  a  privilege  to  swell  the  water  to  a 
particular  height  for  an  indefinite  time.     Now  this  price  was 
due   the  moment  the  privilege  was  entered  upon,  and   the 
price  could  be  ascertained  ;   which  was  obviously  the  time 
when  the  obstruction  was  first  completed.     The  jury  were 
therefore  to  ascertain  what  was  then  due  ;  and  the  amount 

clearly  could  not  be  enhanced,  or  in  any  way  affected,  by  sub- 
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1821.     sequent  injuries,  the  consequences  of  the  obstruction.     How 

^'  far  the  omitting  to  instruct  the  jury  to  this  effect  may  have 
The  Prrsi-  operated  on  the  amount  of  the  compensation  assessed,  I  am 

KcnandCom'  unau'e  to  sav»  as  the  bills  of  exceptions  contain  no  more  of 
pany  o»  the  the  evidence  than  is  absolutely  necessary  to  an  understand- 
Schuylkill     .... 
Navigation  ing  of  the  points  submitted ;  but  as  the  particular  injury  to 

Jompany  tjje  plaintiff  jn  hjs  business  as  a  manufacturer,  was  ne cessa- 
THOBDBW.  rily  subsequent  to  the  erection,  and  as  the  defendant  prayed 

the  direction  of  the  Court  on  the  legal  effect  of  the  evidence 
relating  to  that  part  of  the  case,  he  was  entitled  to  have  it ; 
for  so  far  it  would  have  operated  in  his  favour.  The  tenth 
section  of  the  ninth  article  of  the  Constitution  declares,  that 

.  no  man's  property  shall  be  taken  or  applied  to  public  use, 
'*  without  the  consent  of  his  representatives,  and  without /MM 

compensation  being  made  :"  but  to  let  in  considerations  that 
are  only  collateral  to  the  assuming  of  the  rights  of  the  citizen, 
would,  in  this  instance,  carry  the  principle  of  compensation, 
even  beyond  the  constitutional  injunction.  It  is  evident  that 

the  profit,  in  any  branch  of  manufactures,  must  mainly  de- 
pend on  the  amount  of  capital  invested,  the  number  of  work- 
men employed,  and  the  extent  of  the  business  carried  on ; 

but  it  would  be  plainly  unjust  to  put  it  in  the  power  of  the 
plaintiff,  by  an  increase  of  all  these,  to  an  amount  beyond 
what  the  demand  for  the  manufactured  article  would  justify, 

to  charge  the  defendant  in  the  same  proportion  for  the  inju- 
ry sustained  by  the  impeding  of  his  works  in  his  business 

thus  extended,  as  for  a  loss  in  his  ordinary  mode  of  carrying 
it  on  :  that  would  make  the  defendant  an  insurer  of  ordinary 

profits  in  anew  state  of  the  business,  pushed  to  a  morbid  ex- 
tent, and  would  put  it  in  the  power  of  the  plaintiff  to  increase 

the  damages  to  any  extent  he  might  think  proper.  I  men- 
tion this  to  shew  the  danger  of  taking  into  consideration 

circumstances  posterior  to  the  time  when  the  privilege  is 
fully  entered  on,  and  its  consequences,  to  the  individual  to 
be  compensated,  are  ascertained.  The  jury  are  to  consider 
the  matter  just  as  if  they  were  called  on  to  value  the  injury 
at  the  moment  when  compensation  could  first  be  demanded: 

they  are  to  value  the  injury  to  the  property,  without  reference 
to  the  person  of  the  owner,  or  the  actual  state  of  his  business ; 

and  in  doing  that,  the  only  safe  rule  is,  to  inquire  what 
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would  the  property  unaffected  by  the  obstruction  have  sold      1821. 

for,  at  the   time  the  injury  was  committed?  what  would  it  PM 
have  sold  ior  as  affected  by  the  injury  ?  The  difference  is  the    lhe  pres-,_ 

true  measure  of  compensation.  dent'  Mana- 
gers and  Com- T      ,  i  .  r     •          panv  of  the 

Judgment  reversed,  and  a  venire  Jacias    schuvikiii 

de  novo  awarded.  Navigation 
Company 

v. 

THOBUBS. 

Monday, 

The  Commonwealth  against  GABLE  and  another.      December  17. 

AT  a  Court  of  Oyer  and  Terminer  held  by  TILGHMAN  dictment  for 

C.  J.  and  GIBSON  J.,  for  the  city  and  county  of  Philadelphia,  SfcoV*1'' 
in  November.  1821,  Joseph  Gable,  William  Smith  and  Anthony  suiltv  of  m.ur- 
.  *  d^r  but  sjnilty 

Taylor,  were  indicted  for  the  murder  of  Isaac  Brasingto 

Taylor  was  acquitted,  and  as  to  Gable  and  Smith,  their  ve 

diet  was  delivered  in   the    following  words,  "not  guilty  of  considered  at 
r  „  y         a  conviction 

murder,  but  guilty  ot  manslaughter."  ofvoiuntary 
'}••  ,v/.  manslaughter* One  who  is 

A  motion  was  now  made  on  behalf  of  Gable  and  Smith,  indicted  of 
,-  •      ]  murder,  can- 

in  arrest  ot  judgment.  not  be  c'on. 
victed  of  invo- 

luntary man- 
P.  A.  Browne,  in  support  of  the  motion,  contended,  that  slaughter. 

the  verdict  was  incorrect,  and  would  not  warrant  any  judg-  jnr]ic°ment 
ment  thereon,  first,  because  it  did  not  find  the  defendants  the  offe"ccap' 
-,  r        .    i  •      j-j  pear  to  be  m- 

guilty  or  a  i<  iony,  second,  because  it  did  not  ascertain  whe-  voluntary 

ther  the  manslaughter  were  voluntary  or  involuntary.  the 

should  be  ac- 

The  case  was  argued  by  P.  A.  Brorvne,  for  the  defendants,  he  may  he  in- 
and  Kittera,  for  the  Commonwealth. 

our. 
TILGHMAN    C.  J.  —  Joseph  Gable,  William  Smith,  and  An-  gth  sect,  of 

thony  Taylor,  were  indicted  for  the   murder  of  Isaac 

sing-ton.     The  jury  acquitted  Taylor,  but  as  to  Gable  and  involuntary 
Smith^  their  verdict  was  delivered   in  the  following  words,  mustbe\>rose- 

»  not  guilty  of  murder,  but  guilty  of  manslaughter."     A  mo-  cut.edjuild  Pu~ 0  .  nished  as  a 
tion   has  been   made  in  arrest  of  judgment,  in  support  of  misdemean- 

which  two  reasons  have  been  assigned.     1st.  That  the  ver-ou 
diet  does  not  find  the  defendants  guilty  of  a  felony.    2.  That 

the  verdict  is  void,  ior  uncertainty,  because  it  does  not  as- 
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1821.      certain   whether  the   manslaughter  was  voluntary  or  invo- 
PhiintMphia.  luntary. 

Tiu-Coi.i-  !•  There  is  not  much  weight  in  the  first  objection.     The 

monweaith  cierk  makes  a  short  minute  of  the  finding  of  the  jury,  from 
GABLE  which  the  record  may  be  made  up  in  form.     The  intention 

lother.  Of  tjlc  jury  js  sufKciently  manifest,  when  they  say  that  the 
defendant  is  guilty  of  manslaughter.  Perhaps  such  a  find- 

ing may  not  be  strictly  proper,  after  having  found  that  the 
defendants  were  not  guilty  of  murder,  because  manslaughter 
is  included  in  murder.  But  this  criticism  is  not  now  re- 

garded, though  formerly  it  was  supposed  to  be  entitled  to 
some  consideration  in  England.  Even  there,  however,  we 

find,  from  the  4th  vol.  of  Chitty  on  Criminal  Law,  642,  that 

the  common  practice  now  is,  to  enter  the  verdict  precisely  as 

was  done  in  the  present  instance  ;  *<  not  guilty  of  murder,  but 

guilty  of  manslaughter.11  Our  practice  has  been  the  same  ; 
and  the  reason  by  which  it  is  justified,  applies  equally  to 

both  countries  ;  viz.  that  the  minute  entered  by  the  clerk, 

is  a  mere  memorandum  for  his  future  guidance  in  making 

up  the  record,  and  sufficiently  ascertains  the  meaning  of  the 

jury. 2.  The  second  objection,  considering  the  present  state  of 

the  criminal  law,  in  Pennsylvania,  is  of  considerable  impor- 
tance, and  must  be  thoroughly  examined.  It  is  founded  on 

an  Act  of  Assembly  «<  for  the  better  preventing  of  crimes, 

&c.,"  passed  the  22d  April,  1794.  The  great  object  of  that 
Act,  was,  to  mitigate  the  penal  law,  and  with  that  view,  it 

established  four  different  grades  of  homicide  ;  murder  of  the 

first,  and  second  degree,  and  manslaughter  voluntary,  and 

involuntary.  To  each  of  these  were  affixed  different  pu- 

nishments, and  death  was  inflicted  on  murder  of  the  first  de- 

gree only.  The  form  of  indictment  for  murder,  has  not  been 
changed  in  consequence  of  this  change  of  the  law.  There 

was  no  necessity  for  any  alteration,  and  indeed  it  seems  to 

be  supposed  by  the  Act,  that  there  would  be  none,  because 

the  jury  are  directed  to  ascertain  by  their  verdict,  «'  whether 

it  be  murder  ofthejirst  or  second  degree.9''  But  with  regard 
to  manslaughter,  the  case  is  different.  The  jury  are  not  di- 

rected to  say,  on  a  general  indictment  for  manslaughter,  whe- 
ther It  be  voluntary  or  involuntary,  but  it  is  specially  pro- 

vided, that  involuntary  manslaughter  may  be  indicted  and 
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punished  as  a  misdemeanour.     By  the  7th  section  of  the  Act,      1821. 

whoever  shall  be  convicted  of  any  voluntary  manslaughter,  Philadelphia. 
shall  be  sentenced  to  undergo  an  imprisonment  at  hard  labour,    The  Com_ 

and  solitary  confinement,  for  any  time  not  less  than  two  nor    monweaith 

more  than  ten  years.  And  by  the  8th  section,  "wheresoever  any      GABLE .....  ILL  and  another. 

person  shall  be  charged  with  involuntary  manslaughter,  hap- 
pening in  consequence  of  an  unlawful  act,  it  shall  and  may  be 

/oty/w/forthe  Attorney  General,  withjthe  leave  of  the  Court,  to 
wave  the  felony,  and  to  proceed  against,  and  charge  such  per- 

son with  a  misdemeanour,  and  to  give  in  evidence  any  act  or 
acts  of  manslaughter,  and  such  person,  on  conviction,  shall 
be  fined  and  imprisoned,  as  in  cases  of  misdemeanour,  or  the 

Attorney  General  may  charge  both  offences  in  the  same  in- 
dictment, in  which  case,  the  jury  may  acquit  the  party  of 

the  one,  and  find  him  guilty  of  the  other  charge."  Thus  we 
see,  that  involuntaryfmanslaughter  is  converted  into  a  misde- 

meanour, and  punished  accordingly.  If  that  be  the  case, 
one  who  is  indicted  of  murder,  cannot  be  convicted  of  in- 

voluntary manslaughter,  because  it  is  well  settled,  that  there 
cannot  be  a  conviction  of  a  misdemeanour  on  an  indictment 

for  felony.  Therefore,  when  on  an  indictment  for  murder, 
the  jury  find  that  the  defendant  is  guilty  of  manslaughter,  it 
must  be  understood,  such  manslaughter  as  is  felonious,  which 
can  be  no  other  than  voluntary  manslaughter.  That  the  law 
has  been  so  considered  by  this  Court,  I  shall  shew  hereafter, 
when  I  speak  of  the  practice,  as  it  appears  by  the  records  of 

the  Court  of  Oyer  and  Terminer.  But  at  present,  I  am  con- 
sidering the  matter  as  if  it  were  a  new  question.  If  invo- 

luntary  manslaughter  be  no  longer  a  felony,  it  could  with 
no  plausibility  be  contended,  that  these  defendants  could  be 
convicted  of  that  offence,  on  the  present  indictment.  But 
it  is  asserted  by  the  counsel  for  the  defendants,  that  although 
the  attorney  general,  with  the  leave  of  the  Court,  may  pro- 

ceed against  involuntary  manslaughter,  as  a  misdemeanour, 
yet  he  is  not  bound  to  do  so,  but  may  still  prosecute  it  as  a 
felony,  in  which  case,  the  person  convicted  of  it,  would  be 
subject  to  the  punishment  prescribed  in  the  9th  section  of  the 
Act  of  Assembly  before  mentioned.  By  that  section,  all 

claim  to  dispensation  from  punishment  by  benefit  of  clergy 
is  abolished,  and  persons  convicted  of  any  felony  before  that 
time  deemed  clergyable,  were  made  subject  to  an  imprison 

VOL.  VII.— 3  I 
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1821.      ment  at  hard  labour  and   solitary  cbnfinement  in  the    gaol 
ancj  penitentiary  house  of  Philadelphia,  for  any  term  not  less 

Thr  Com-    tnan  si*  months,  and  not  more  than  two  years,  and  to  he 
raoi.w«-*ith    treated  and  dealt  with  as  is  directed  in  the  Act  to  reform  the T\ 

GIBI.F.  penal  laws  of  this  State  ;  except  in  those  cases  where  some 

Ier'  other  specific  penalty  is  prescribed  by  the  Act  aforesaid,  (to 
reform  the  penal  laws  of  this  State,)  or  by  the  said  Act,  (for 
the  better  preventing  of  crimes  fcfc.)  Now,  as  involuntary 
manslaughter  was  formerly  a  clergyable  felony,  it  cannot  be 
denied  that  it  remained  subject  to  -punishment  under  the 
9th  section,  unless  it  was  changed  into  a  misdemeanour, 
and  made  subject  to  fine  and  imprisonment  as  such,  by  the 
8th  section.  But  if  it  was  so  changed,  it  was  not  punishable 
under  the  9th  section.  The  question  then  will  be,  what  is 
the  true  construction  of  the  8th  section  ?  Was  it  intended 

that  involuntary  manslaughter  might  be  prosecuted,  either 

as  a  felon'  ,  or  a  misdemeanour,  at  the  pleasure  of  the  at- 
torney general,  or  that  it  should  be  prosecuted  as  a  misde- 

meanour only?  The  expressions  of  the  law  are,  that  it  shall 

and  may  be  lawful,  for  the  attorney  general,  -with  the  leave 
of  the  Court,  to  wave  tfye  felony,  &c.  The  Attorney  General 
is  not  positively  directed  to  wave  the  felony,  but  I  apprehend 
that  the  nature  of  this  clause  is  imperative.  When  it  is  said 
that  he  may  wave  the  felony,  it  is  intended  that  he  shall  wave 
it.  This  is  not  a  new  construction  of  the  word  may,  and  if 
there  ever  was  a  case  in  which  that  word  ought  to  receive 
an  imperative  signification,  it  is  the  present.  Involuntary 
manslaughter  is  not  a  great  crime  ;  in  most  cases,  it  rather 
deserves  the  name  of  misfortune  ;  and  it  would  be  singular 
indeed,  if  it  were  to  remain  subject  to  infamous  punishment, 
in  a  system  avowedly  introduced  for  the  purpose  of  softening 
the  rigour  of  the  criminal  law.  And  what  would  be  still 
more  singular,  involuntary  manslaughter,  if  considered  as  a 
clergyable  felony,  would  be  subject  to  a  more  disgraceful 
and  oppressive  imprisonment,  though  less  in  point  of  duration, 
than  voluntary  manslaughter,  which  is  a  much  greater  crime. 
In  the  year  1796,  the  State  of  Virginia  made  a  law  respect- 

ing murder  and  manslaughter,  which  appears  to  be  a  copy 
of  ours.  The  substance  of  it  will  be  found  in  4  Tucker's 
Blackstone,  192,  193,  notes  ;  and  there  we  have  the  opinion 
of  Judge  TUCKER,  that  by  virtue  of  that  law,  involuntary 
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manslaughter  was  only  a  misdemeanour.     The  manner   in      1821. 

which  our  Act  of  Assembly  is  drawn,  shews  that  it  was  not  PM^fipfa 
intended  any  person  should  be  convicted  of  involuntary  man-  i<tu  c<>m- 

slaughter,  unless  the  indictment  charged  him  with  it  ex-  •"«**«•*» 
pressly.  Murder  is  divided,  into  the  first  and  second  de-  GABIE 

....  ,.  .1  i    .  i       and  another. 
gree  :  yet  the  indictment  is  lor  murder  generally,  and  the 
jury  are  directed  to  ascertain  the  degree  ;  but  theiv  is  no 
such  direction  as  to  voluntary  and  involuntary  manslaughter. 
On  the  contrary,  it  is  provided,  that  the  defendant  may  be 
charged  in  the  same  indictment,  both  with  voluntary  and 
involuntary  manslaughter,  and  the  jury  may  acquit  him  of 
one,  and  find  him  guilty  of  the  other.  Now,  if  it  had  been 
intended  that  involuntary  manslaughter  mi^ht  he  prosecuted 
as  a  felony,  at  the  discretion  of  the  attorney  general,  it  would 
have  been  more  consistent,  if  in  such  case,  the  jury  had  been 
directed  to  ascertain  by  their  verdict,  whether  the  man- 

slaughter was  voluntary  or  involuntary,  as  they  were  to  as- 
certain whether  murder  was  of  the  first  or  second  degree.  If 

it  be  asked  what  is  to  be  done,  on  an  indictment  for  murder, 

if  the  evidence  discloses  a  case  of  involuntary  manslaughter, 
I  answer,  that  the  defendant  should  be  acquitted.  Neverthe- 

less, he  might  afterwards  be  indicted  for  a  misdemeanour.  ' 
I  have  searched  the  records  of  all  the  Courts  of  Oyer  and 
Terminer,  held  by  the  Judges  of  this  Court,  and  by  the 
Judges  of  the  Court  of  Common  Pleas,  for  the  city  and 
county  of  Philadelphia,  since  the  making  of  the  Act  of  April, 
1794.  I  will  not  say,  that  practice,  without  debate,  should 
be  supported,  where  it  was  manifestly  against  law.  Yet 
certainly  in  a  case  of  doubtful  construction,  such  practice 
would  be  entitled  to  great  weight  ;  for  it  cannot  be  supposed, 

that  judgment  would  be  given  in  criminal  cases,  under  a 
new  system,  without  consideration.  The  records  which  I 
have  mentioned,  shew,  that  in  three  instances,  where  the  in- 

dictments were  for  murder,  and  verdicts  "  not  guilty  of 

murder,  but  guilty  of  manslaughter,"  the  Judges  of  the  Su- 
preme Court  passed  judgment  as  directed  by  law,  in  cases 

of  voluntary  manslaughter.  And  three  similar  judgments 
appear  to  have  been  given,  under  similar  circumstances,  by 
the  Judges  of  the  Court  of  Common  Pleas.  But  it  does 
not  appear,  that  in  any  instance,  a  verdict  of  involuntary 
manslaughter  has  been  given  on  an  indictment  for  murder, 
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1821.      or  on  an  indictment  for  felonious  manslaughter.     It  has  been 
»•  made  a  question,  in  the  argument  of  this  case,  what  consti- 

TheCom-    tuted  manslaughter,  within  the   meaning  of  the  Act  of  As- 
monweaith    scmbiy  ?   I  do  not  know  that  the  case  before  the  Court  re- 

GABUE      quires  an  answer  to  that  question,  yet,  as  it  has  been  raised, and  another.   .  ,  V 
it  may  be  proper  to  take  some  notice  of  it.  Murder  of  the 

first  and  second  degree,  are  defined  by  the  Act ;  but  no  de- 

finition is  given  of  voluntary  or -involuntary  manslaughter  ; 
of  course  they  are  considered  as  crimes,  whose  nature  was 
previously  ascertained,  and  we  are  to  seek  for  their  defini- 

tion in  books  of  the  best  authority.  There  are  some  cases 
of  voluntary  manslaughter,  where  there  was  a  positive  intent 

to  kill-,  one  of  these  is  where  one  finding  a  man  in  bed  with 
his  wife,  in  a  transport  of  passion,  puts  the  adulterer  to 
death,  with  a  sword  or  pistol.  But  I  take  it,  that  evidence 

of  a  positive  intent  to  kill  is  not  necessary,  in  order  to  con- 
stitute the  crime  of  voluntary  manslaughter.  It  is  sufficient, 

if  there  be  such  acts  of  violence  as  may  be  expected  to  pro- 
duce great  bodily  harm.  On  the  contrary,  involuntary  man- 

slaughter is  where  it  plainly  appears  that  neither  death  nor 
any  great  bodily  harm  was  intended,  but  death  is  accidentally 
caused  by  some  unlawful  act,  or  an  act  not  strictlyJajvfuJ  in 
itself,  but  done  in  an  unlawful  manner  and  without  due  cau- 

tion. This  doctrine  is  exemplified  in  the  cases  put,  in 

4,  Black.  192,  and  1  Hale,  472,  473  ;  'such  as,  where  two  men 
are  playing  at  an  unlawful  game,  and  one  of  them,  uninten- 

tionally kills  the  other  ;  or,  where  a  workman  throws  down  a 
stone  or  piece  of  timber,  into  the  street  of  a  populous  city, 
even  though  he  calls  out  to  give  warning  ;  or,  where  one  is 
hunting  in  the  park  of  another,  without  license,  and  his  arrow, 
glancing  from  a  tree,  kills  another.  In  all  these  cases,  it  is 
evident,  that  neither  death,  nor  bodily  harm  of  any  kind  were 

intended,  yet  the  acts  being  either  unlawful  of  themselves, 
or  not  done  with  sufficient  caution,  they  are  held  to  be  cases 

of  manslaughter.  These  principles,  applied  to  the  case  of  the 
defendants,  who  most  undoubtedly  intended  very  great  bo- 

dily harm  to  the  person  who  was  killed,  justified  a  verdict 
of  voluntary  manslaughter.  Upon  the  whole,  I  am  of  opi- 

nion, that  the  verdict  which  has  been  recorded,  is  to  be  con- 
sidered as  a  conviction  of  voluntary  manslaughter,  and  that 

there  is  no  cause  for  arresting  the  judgment. 
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GIBSON  J.—  I  agree  the  verdict  is  good  in  form  ;  but  for      1821. 
reasons  different  from  those  of  the  rest  of  the  Court—  it  is 

good  as  a  conviction  of  involuntary  manslaughter  only.     It    The  Com- 

seems  to  me,  the  Legislature  intended,  by  the  Act  of  1794,  mon  wealth 
to  punish  the  offence  of  manslaughter  generally,  as  a  felony,      GABLE ._  ......     and  another, 
theretofore  clergyable;  and  at  the  same  time,  to  distinguish 
the  mild,  as  well  as  the  more  aggravated  cases,  as  exceptions; 
and  to  annex  to  these  a  punishment,  specifically  graduated 
to  the  degree  of  their  guilt;  consequently,  a  conviction  which 
does  not  bring  the  case  within  any  of  the  exceptions,  must 
be  referred  to  that  part  of  the  Act,  which  provides  for  the 
crime  at  large.  The  Legislature  intended  to  make  the  same 
distinction,  as  to  degrees  of  guilt,  in  manslaughter,  that  they 
have  indisputably  made  in  murder,  although  not,  as  in  the 
latter,  by  expressly  distinguishing  between  the  different  de- 

grees :  and  murder  is  always  charged  generally,  without  dis- 
tinction as  to  the  degree.  The  difference  of  degree,  in  either 

species  of  homicide,  was  marked  by  the  Legislature,  not  to 
produce  a  change  in  the  nature  of  the  offence,  and  a  corres- 

pondent alteration  in  the  form  of  the  indictment,  but  to  indi- 
cate a  difference  as  to  the  quantum  of  the  punishment. 

Where  the  prisoner  is  convicted  of  murder,  the  degree  of 

the  offence  is  ascertained  by  the  jury,  whose  duty  it  is  to  de- 
signate it  in  the  verdict  :  and,  although,  when  the  Legisla- 

ture come  to  distinguish  between  the  different  kinds  of  man- 

slaughter, the  same  provision  is  not  repeated,  it  must  neces- 
sarily be  understood  to  be  implied:  for,  as  there  incompatibly 

is  a  difference  in  the  degree  of  punishment,  the  degree  of 

guilt  must  be  ascertained,  either  by  the  form  of  the  indict- 
ment, or  by  a  special  designation  in  the  verdict.  If  by  the 

former,  there  never  could  be  a  conviction  of  manslaughter  on 
a  count  for  murder,  but  only  on  a  special  count  for  man- 

slaughter, and  that,  too,  charging  a  particular  degree  of  the 
offence.  But  the  practice  in  every  district  of  the  State  has 
uniformly  been  to  sustain  such  a  conviction.  The  truth  is, 
that  no  alteration  in  the  form  of  the  indictment  was  intended 

in  any  case,  except  when  the  homicide  should  be  prosecuted 
as  a  misdemeanour.  The  conclusion,  therefore,  is  inevitable, 

that  the  jury  must  specify  the  degree  of  the  offence,  to  autho- 
rise the  Court  to  inflict  the  punishment  for  voluntary  man- 

slaughter  ;  unless,  indeed,  none  but  voluntary  manslaughter, 
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1821.      can  be  punished  as  a  felony :  a  position,  which,  with  great  de- 
PMadelphia.  ference  to  the  opinion  of  ray  brethren,  I  think  cannot  be 
The  Com-    maintained.  The  Act  authorises  the  Attorney  General,  where 

monweaith     the  prisoner  is  charged  only  with  involuntary  manslaughter, 
GABLB       to  wave  the  felony,  by  the  leave  of  the  Court,  and  proceed 

and  another.  pnjy  £Qr  a  misdemeanour ;  but  suppose  that  he  refuses,  or  the 
Court  declines  to  permit  him  to  wave  the  felony — and,  if  with- 

out leave,  he  goes  for  a  misdemeanour,  the  Court  may  quash 
—and  the  prisoner  is,  as  he  must  be,  indicted  for  the  felony, 
would  he  on  conviction  receive  the  punishment  of  voluntary 
manslaughter,  or  go  entirely  without  punishment  ?  The  first 
is  out  of  the  question  ;  for  the  Act  is  explicit  in  imposing  an 

aggravated  punishment  on  voluntary  manslaughter,  as  a  dis- 
tinct and  an  aggravated  species    of  the  crime  in  contradis- 

tinction to  involuntary  manslaughter,  which,  it  expressly  de- 
fines to  be  that  species  which  amounts  to  felonious  slaying, 

only  because  it  happens  in  consequence  of  an  unlawful  Act ; 
and  which,  when  prosecuted  as  a  felony,  constitutes  the  mid- 

dle and  general  class  of  the  offence,   the  highest  and  lowest 
being  exceptions,  and  punishable  as  such.  The  Act  obviously 
makes  a  distinction  between  them,  as  grades  of  crime,  al- 

though the  distinguishing  features,  by  which  either  case  is  to 
be   ascertained  to  belong  to  the  one  or  the  other,  are  not 

clearly  described  j  but,  of  this  hereafter.  The  distinction,  be- 
tween voluntary  and  involuntary  manslaughter,  is  made  in 

»  express  terms.     But,  the  latter  is  to  be  susceptible  of  farther 
distinction  as  to  the  nature  of  the  punishment,  at  the  dis- 

cretion of  the  Attorney  General  and  the  Court,  regard  being 
had  to  the  circumstances  of  aggravation  and  mitigation,  that 
should  appear  in  the  case.  Upon  what  is  the  discretion  of  the 
Attorney  General  and  of  the  Court  to  be  exercised  ?  Not  upon 
the  question  whether  the  offence  charged  be  the  voluntary  or 
the  involuntary  species  of  the  offence  :  the  Legislature  put  the 
case  of  a  manslaughter  conceded  to  be  involuntary,  and  where 
the  prisoner  is  charged  with  nothing  more.  This  certainly  car- 

ries with  it  an  assertion  of  a  right  to  prosecute  a  prisoner  so 
charged  to  conviction  for  the  felony.  But  it  may  be  asked,  if 
on  such  conviction,  the  punishment  for  voluntary  manslaughter 
cannot  be  inflicted,  by  what  law  can  the  prisoner  be  punished 
at  all  ?  The  answer  meets  us  at  the  threshold.  The  ninth  sec- 

tion of  the  Act,  after  declaring  that  the  benefit  of  clergy  shall 
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be  abolished  in  all  cases,  provides  "that  any  person  con.      1821 
victed  of  any  felony,  heretofore  clergyable,  shall  undergo  an 
imprisonment  at  hard  labour  in  the  gaol  and  penitentiary  of  The  Com- 

Philadelphia  for  any  term,  not  less  than  six  months,  and  not  mon^ealth 
more  than  two  years  :  except,  when  some  specific  penalty  is  GABLE 

L  r  •  i  »>       XT  l  u  and  »nother- 
prescribed  by  the  Act  aforesaid.'  Now  manslaughter  was 
a  felony,  theretofore,  clergyable  ;  and,  I  think  it  clear,  that  this 
is  the  section  which  provides  for  the  punishment  of  the  of- 

fence at  large,  the  sixth  section  providing  specifically  for 
a  particular  and  aggravated  species.  This  conclusion  is 
strengthened  by  considering  that  the  maximum  of  the  term  of 
imprisonment,  imposed  by  the  ninth  section  on  felonies  for- 

merly clergyable,  is  exactly  the  minimum  of  the  term  of  im- 
prisonment for  voluntary  manslaughter.  From  this,  it  seems 

the  Legislature  intended  to  establish  a  graduated  scale  of  pun- 
ishment, exactly  adapted  to  the  demerit  of  each  particular 

offender.  In  the  case  at  bar,  the  prisoners  were  indicted  of 

murder,  and  were  convicted  of  manslaughter  generally, 
which  is  undoubtedly  good  ;  but  the  punishment  ought  to  be 
inflicted  under  that  section  which  provides  for  manslaughter 
as  a  general  offence,  and  not  under  that,  which  provides  for 
a  particular  species  of  it.  If,  from  necessity,  we  are  bound 
to  consider  a  general  conviction,  as  a  conviction  of  the  worst 
species,  what  sentence  should  we  have  had  to  pass,  if  the 

jury  had  found  the  prisoners  guilty  of  involuntary  man- 
slaughter, in  express  terms  ?  We  certainly  could  not  have 

inflicted  the  more  aggravated  punishment  ;  and  if  not,  under 
what  other  section  than  that  which  speaks  of  clergyable  fe- 

lonies, could  we  have  sentenced  them  ?  In  fact,  all  the  pro- 
visions of  the  Act  —  which  is  remarkably  well  penned  —  per- 

fectly accord  with  each  other.  If  the  Attorney  General 
should  think  the  case  attended  with  sufficient  circumstances 

of  mitigation,  he  may,  with  the  leave  of  the  Court,  indict  for 
a  misdemeanour.  On  the  other  hand,  if  he  thinks  the  offence 

amounts  to  voluntary  manslaughter  or  something  worse,  he  may- 
indict  either  for  murder,  or  manslaughter  gent-rally,  or  both; 
or,  if  he.  has  doubts,  whether  the  prisoner  should  be  punished 
for  a  felony  or  a  misdemeanour,  he  may  add  a  cqunt  for  the 
latter  to  a  count  for  manslaughter  or  murder  :  thus  leaving 
the  field  of  inquiry  entirely  open  to  the  jury,  and  putting  it 
in  their  power,  accordingly  as  the  proof  may  turn  out,  to  con- 
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1821.      vict  of  murder  of  the  first  or  second  degree  :  of  manslaughter 

.  of  tne  more  aggravated  species  ;  of  the  offence  generally  ;  or 
c<>m-    °f  tne  mildest  species  of  all  under  the  form  of  a  misdemeanour. 

mon*e*ith  But  the   degree   of  the  general  offence  must  be  indicated  by 
GABLE  the  verdict,  that  it  may  receive  its  appropriate  punishment, 

•nd  another,  j  aee  notnjng  to  alarm  us,  in  this  discretionary  power  of 
the  Attorney  General,  as  it  can  never  be  exercised,  except 
in  mitigation  of  punishment,  and  is  therefore  merciful  in  its 
operation.  On  the  other  hand,  it  can  never  be  abused  in 
skreening  from  due  punishment,  as  it  can  be  exercised  only 
with  the  consent  of  the  Court.  But  subject  to  the  restriction 
contained  in  the  Act,  that  officer,  undoubtedly,  has  it,  let 
the  consequences  be  as  thev  may.  In  .construing  a  statute, 

I  have  no  objection,  that  "  may"  shall  be  taken  to  mean 
«4  shall ',"  where  it  incontrovertibly  appears  the  word  w&s  in. 
tended  to  be  used  in  that  sense  ;  but  here,  there  is  an  evi- 

dent intention  to  vest  a  discretionary  power  somewhere. 
The  power  to  wave  the  felony  is  not  to  be  exercised  at  all 
events :  or  else,  why  make  the  leave  of  the  Court  a  requisite? 
It  will  not  do  to  say  the  Court  is  bound  to  grant  leave  :  it 
would  be  a  useless  and  even  a  ridiculous  ceremony  to  make 
it  imperative  on  the  Attorney  General  to  apply  for  leave  in 

every  case,  and  on  the  Court  to  grant  it  in  every  case.  Nei- 
ther is  it  enough  to  say  the  Attorney  General  may  go  for  a 

misdemeanour,  without  going  through  the  form  of  an  applica- 
tion to  the  Court.  If  the  Legislature  had  meant  that  every  in- 

voluntary manslaughter  should  be  prosecuted  as  a  misdemea- 
nour, at  all  events  they  would  have  said  so  in  terms,  with- 

out having  recourse  to  a  circumvolution,  which  will  not  bear 
the  interpretation  contended  for,  without  straining  some  of 

the  words.  But,  there  was  good  reason  for  making  a  distinc- 
tion between  different  grades  of  guilt  in  involuntary  man- 

slaughter ;  and  to  shew  it  a  hundred  cases  might  be  put.  It 
cannot  be  supposed  to  have  been  intended,  that  a  person,  who, 

driving  Jehu-like  through  the  streets  of  a  town,  runs  over, 
and  kills  a  child,  should  be  punished  only  for  a  misdemeanour, 
while  the  man,  who,  stung  to  madness  by  taunting  allusions 

to  circumstances  of  extreme  delicacy,  connected  with  his  fa- 
mily or  friends,  (from  which  it  is  the  happiness  of  few  to  be 

entirely  exempt,)  destroys  life  by  a  box  on  the  ear,  with  the 
unarmed  hand,  is  to  be  treated  as  a  felon.  Yet,  such  must  be  the 
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case,  if  the  intermediate  grade  of  the  offence  were  not  pre-      1821. 
served  ;  although,  the  first  case  put,  is  an  instance  of  a  dia- 
bolical  crime,  whilst   the   second  is,  in  morals,  scarcely  a   The  Com- 

crime  at  all.  monweaith 

v. 

These  distinctions  are  of  no  further  value  in  the  present 
•          •  •  «  •  •  r   and  another. 
inquiry,  than  as  they  serve  to  point  out  the  precise  section  or 
the  Act,  within  which  the  case  of  the  prisoners  falls.  I  am 
decisively  of  opinion,  they  ought  not,  as  the  verdict  stands, 
to  be  sentenced  on  the  section  which  relates  to  voluntary 
manslaughter,  but  on  that,  which  declares  the  punishment  of 
felonies  formerly  clergyable.  The  distinction  between  the 
grades  of  this  kind  of  homicide  has  not,  hitherto,  being  at- 

tended to  ;  and  I  admit,  there  have  been  frequent  instances 

of  the  more  aggravated  punishment,  on  conviction  of  the  of- 
fence generally  ;  but  the  practice  has  not  been  uniform.  In 

a  case  particularly  within  my  own  knowledge,  The  Common- 
wealth v.  Graves  and  others,  who,  a  few  years  ago,  were 

tried  at  Carlisle,  for  the  murder  of  Robert  Grayson,  Presi- 
dent HAMILTON,  directed  the  jury,  in  case  they  should  think 

the  facts  warranted  it,  to  convict  the  prisoners  specially  of 
voluntary  manslaughter,  which  they  did,  and  the  verdict  was 
so  recorded  ;  his  honour,  intimating  that  the  prisoners  could  ( 
not  receive  the  more  aggravated  punishment,  unless  spe- 

cially found  guilty  of  the  worst  grade  of  the  offence  ;  and  I 
am  of  opinion,  many  other  cases  of  special  conviction  might 
be  found  in  the  records  of  the  other  judicial  districts.  Prac- 

tice, to  have  effect,  should  at  least  be  uniform  and  general  ; 
I  apprehend,  it  should,  in  no  event,  have  any,  to  establish  a 
measure  of  punishment  never  sanctioned  by  the  Legislature  ; 
particularly,  where  a  change  to  the  true  construction,  could 
operate  only  prospectively. 

The  particular  circumstance,  which  distinguishes  volun- 
tary from  involuntary  manslaughter,  is  no  where  accurately 

defined.  Were  it  not,  that  an  attempt  at  classification  had 

been  made  before  the  passing  of  the  Act,  I  should  be  go- 
verned by  analogies  drawn  from  other  parts  of  the  Act  itself, 

and  should  fix  on  the  presence  or  absence  of  an  intention  to 
slay,  as  the  criterion,  rejecting  premeditation  and  deliberation 

as  circumstances  that  cannot  exist  in  any  kind  of  manslaugh- 
ter, and  which  are  therefore  proper  to  distinguish  only  be- 

VOL.  VIL—  3  K 



CASES  IN  THE  SUPREME  COURT 

1821.  tween  different  degrees  of  murder.  There  are  a  variety  of 

^  cases,  where  voluntary  killing  may  not  be  murder,  as  where 
Th.  Com-  it  ensues,  without  malice,  from  a  furious  state  of  the  mind, 

monweaith  induced  by  what  the  law  esteems  reasonable  provocation, 
GABLB  Regina  v.  Naylor,  Post.  272.  Stedman's  Case,  2  LofPs  Ev. 

736  ;  or  from  resistance  to  a  defective  authority,  even  though 

the  defect  be  unknown  at  the  time.  Nugget's  Case,  Kel. 
59.  Regina  \.  Too/ey,2  L.  Raym.  1296.  Sir  Henry  Ferrer's 
Case,  Cro.  Car.  371.  et  vide  Curies1  Case,  Fast.  135.  fc?  4  BL 
Com.  192  ;  or  where  the  party  is  slain  in  defiling  the  pri- 

soner's bed  ;  and  many  other  cases  that  might  be  put.  With 
us,  such  cases  would  undoubtedly  be  punished  as  voluntary 
manslaughter  ;  but  the  Act  is  by  no  means  explicit,  as  to 

what  shall  constitute  involuntary  manslaughter,  which  is  de- 

fined as  "happening  in  consequence  of  an  unlawful  Act." 
But  all  manslaughter  must  necessarily  so  happen,  as  no  per- 

son can  commit  it  negatively  by  abstaining  to  act  altogether, 
or  in  any  way  short  of  doing  a  positive  and  unlawful  Act : 
this  therefore  leads  to  nothing.  But  a  distinction  like  this, 
such  as  it  is,  was  attempted  before  the  passing  of  the  Act ; 
particularly  by  Sir  William  Blackstone,  4  Com.  191,  whs 
seems  to  think  the  matter  depends  on  whether  the  unlawful 
Act  were  directed  against  the  person  of  the  party  slain.  Now 
it  is  obvious,  this  is  without  any  foundation  in  reason  j  for  a 
blow  which  deprives  of  life,  may  be  perfectly  voluntary  on 
the  part  of  the  giver,  without  the  death,  which  ensues,  being 
a  consequence  either  sought  or  intended  j  and  in  such  case, 
the  slaying  can  with  no  propriety  be  said  to  be  voluntary.  In 
England,  where  every  kind  of  manslaughter  was  punished 
alike,  the  distinction  was  without  practical  consequences  ; 
and  that  may  account,  in  this  instance,  for  the  crudity  of  a 
writer  so  elf  ar  and  satisfactory  in  general.  But,  as  there 
actually  was  an  existing  distinction  at  the  passing  of  the  Act, 

I  am  far  from  thinking  the  terms  employed  by  the  Legisla- 
ture were  not  used  in  reference  to  it ;  or  that  we  ought  not 

to  adopt  it  as  far  as  it  goes  :  but  this  ought  to  have  no  effect,  by 
analogy,  in  murder,  where,  except  in  those  cases  in  which  the 
intention  is  excluded  as  an  operative  circumstance,  the  kil- 

ling, to  amount  to  murder  of  the  first  degree,  must  be  -wilful, 
premeditated  and  voluntary. 
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DUNCAN  J. — Crimes  are  divided  into  two  denominations,      1821. 

felony  and  misdemeanour;  misdemeanours  include  all  indicia-  PWuddphi 
ble  offences  which  do  not  amount  to  felony.   On  an  indictment    Thl  Com. 

for  murder,  the  jury  may  acquit  the  prisoner  of  murder  and    m°™e*lth 
convict  him  of  manslaughter  ;  for  all  manslaughters  are  felo-      GABLE 

,  i  and  another, mes  at  common  law  :  voluntary  continues  so,  under  our  penal 
code ;  and  from  my  view  of  the  subject,  the  only  inquiry  is, 
does  involuntary  manslaughter  still  remain  a  felony,  or  is  its 

nature  and  punishment  changed  ?  Is  it  a  misdemeanour  pun- 
ishable by  fine  and  imprisonment,  or  a  felony  punishable  by 

infamous  infliction  ?  No  judgment  for  manslaughter  would 
be  good  without  charging  it  as  felonious.  The  common  law 
definitions  of  voluntary  and  involuntary  manslaughter  must  be 
resorted  to,  the  crime  of  voluntary  manslaughter  not  being 
defined  by  the  Act.  We  must  look  to  the  common  law ; 
there  is  no  other  criterion  by  which  to  distinguish  the  two 

branches  of  manslaughter.  It  is  true,  the  Act  describes  in- 
voluntary manslaughter  as  happening  in  consequence  of  an 

unlawful  Act ;  but  still  we  must  look  to  the  common  law  for 

the  definition  of  voluntary  manslaughter.  If,  upon  a  sudden 
quarrel,  two  fight,  and  one  of  them,  with  a  stroke  not  likely  to 
kill,  kills  the  other,  this  is  voluntary  manslaughter.  So  if 
one,  on  a  slight  provocation,  strikes  another,  and  unluckily, 

and  against  his  will,  kills  him.  But  involuntary  manslaugh- 
ter happens  in  consequence  of  an  unlawful  act,  without  an 

intention  to  do  personal  injury  to  any  one  ; — and  no  more 
was  intended  than  a  mere  trespassi 

The  provision  of  the  8th  section  of  the  Act  of  1794,  as  to 

indicting  and  trying  for  involuntary  manslaughter,  I  consider 
imperative.  The  attorney  general  must  take  one  of  two 
courses,  wave  the  felony  with  the  leave  of  the  Court,  and. 
proceed  for  a  misdemeanour,  or  without  leave  of  the  Court 
may  charge  both  offences  in  the  same  indictment,  in  which 

case  the  jury  may  acquit  the  party  of  the  one,  and  find  him 
guilty  of  the  other  charge.  But  the  Legislature  never  could 
have  intended  to  leave  it  either  to  the  attorney  general,  or 
the  Court  to  punish  as  a  felony,  that  which  they  have  declar- 

ed to  be  a  misdemeanour,  and  invest  the  Court  with  a  des- 
cretion  to  sentence  one  committed  of  a  misdemeanour  to  the 

cells  for  two  years. 

The  word  may,  in  statutes,  is  frequently  construed  as  shall; 



436  CASES  IN  THE  SUPREME  COURT 

1821.      as  in  the  statute  of  William  and  Mary,  for  assigning  breaches 
^-  on  bonds  with  collateral  conditions,  may  assign,  may  suggest, 

The  Com-    being  for  the  benefit  of  a  party  is  compulsory,  and  the  plain- 
monweaith   tjjf  can  proceed  in  no  other  wav.     So  in  the  statute  23  H.  VI. V, 

GABLB      which  says  that  the  Sheriff  may  take  bond,  this  is  construed  he 

r'  shall,  and  he  is  compellable  to  take  it,  1  Salk.  609.  How  much 
stronger  is  the  compulsion  in  a  case  so  highly  criminal,  and 
where  the  difference  is  so  very  gveat,  both  in  the  crime  and 
in  the  punishment. 

Involuntary  manslaughter  is  a  distinct  offence;  it  is  not  felo- 
ny punishable  by  solitary  confinement  and  hard  labour,  but 

misdemeanour  punishable  by  fine  and  imprisonment ;  for  if  it 
is  not  this  offence  and  thus  punishable,  it  remains  punishable 

as  a  clergyable  offence,  and  is  punished  with  greater  igno- 
miny than  voluntary  manslaughter;  for  in  addition  to  pillory, 

confinement,  and  hard  labour  in  all  the  offences  which  were  be- 
fore clergyable,  and  for  which  there  is  no  specific  punishment 

by  the  Act,  the  convict  is  to  be  treated  and  dealt  with  as 
the  Act  for  the  penal  laws  directs.  Among  other  things,  that 
Act  directs  shaving  of  the  head,  coarse  food  and  clothing 

in  coarse  habits,  and  invests  the  keeper  with  a  power  to  con- 
fine any  of  those  malefactors  who  shall  be  idle  or  guilty  of 

any  trespass,  in  close  durance,  feed  him  on  bread  and  water, 
and  when  he  proves  incorrigible  put  an  iron  yoke  round  his 

neck,  and  chains  on  his  legs.  Such'was  not  the  intention  of 
the  Legislature;  they  sank  the  offence  from  the  high  grade 

of  felony  to  a  misdemeanour;  they  punished  it  at  the  discre- 
tion of  the  Court  with  fine  and  imprisonment;  discretion  as  to 

quantum  of  fine  and  duration  of  hnprisonment.  The  object 
was  to  proportion  the  punishment  to  the  nature  of  the  offence, 
and  to  draw  a  marked  line  between  the  branches  of  man- 

slaughter. 
Voluntary  manslaughter  is,  in  the  eye  of  reason,  more 

criminal  than  involuntary.  The  offence  is  a  high  one,  the  pun- 
ishment more  severe,  taking  from  involuntary  manslaughter 

all  ignominy  of  punishment.  The  Virginia  Legislature  have 
adopted  verbatim,  the  provision  under  consideration,  and 

Judge  TUCKER  in  his  notes  to  Blackstone,  4  Bl.  193,  consi- 
ders the  provision  as  classing  involuntary  manslaughter  in 

the  rank  of  misdemeanour.  The  precedents  with  which 
we  have  been  furnished,  shew  the  offence  of  involuntary 
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manslaughter  to   have  been  constantly  indicted  as  misde-      1821. 
meanour.     I  do  not  speak  of  the  indorsement,  but  the  bo- 
dies  of  the  indictments.     Those  for  manslaughter,  charge  the    The  Com- 

killing  to  have  been  felonious,  while  in  those  for  the  involun-    >non^-alth 
tary,  it  is  laid  to  be  unlawful.     The  practice  so  long  con-      GABLE 
tinued,  shews  at  least  the  sense  of  the  bar  and  of  the  Courts. 
I  do  not  say,  that  this  construction  is  binding  in  a  case  so 
highly  criminal,  yet  it  is  evidence  of  the  general  opinion  ; 
but  if  it  were  erroneous,  I  would  not  punish  this  man,  be- 

cause other  men  had  been  unjustly  or  erroneously  punished, 
But  I  think  the  practice  right  ab  ovo,  and  that  sentence  for 
voluntary  manslaughter  follows  on   this  conviction,  for  the 
following  reasons,^?™?  ,  That  on  an  indictment  for  murder,  the 
party  may  be  acquitted  of  the  murder,  and  convicted  of  the 
manslaughter.     Second,  Because  if  it  had  appeared  to  the 
Judges  who  tried  these  men,  that  the  fapts  only  proved  an 
involuntary  manslaughter,  they  should  have  directed  an  ac- 

quittal, and  the  verdict  ought  now  to  be  set  aside;  but  this 
is  not  pretended.     Third,  For  by  the  record  it  appears  the 
jury  have  found  the  prisoners  guilty  of  a  felonious  killing. 
Fourth^  For  that  involuntary  manslaughter  is  not  a  felony, 

but  a  misdemeanour,  and  that  the  'prisoners  being  found 
guilty  of  a  felony  cannot  be  sentenced  for  a  misdemeanour. 
In  the  scale  of  sound  reason  and  substantial  justice,  the  cases 
widely  differ.     The  law  looks  with  a  jealous  eye  on   every 
act  which  tends  to  bloodshed,  and  a  disturbance  of  the  peace 

—  condemns  the  voluntary  perpetrator  of  that  act  when  at- 
tended with  death,  as  a  felon,  although  it  punishes  him  not 

with   the  heaviest  sentence,  unless  where  it  is  perpetrated 
with  the  deliberate  design  to  take  life  ;  but  when  death  en-  . 
sues  in  consequence  of  an  unlawful  act,  not  felonious,  though 
the  law  considers  the  man  far  from   innocent,  it  consigns 
him  not  to  the  celJe,  but  measures  the  nature  and  degree  of 
punishment,  by  the  enormity  of  the  offence,  by  the  degree  of 
real  guilt.     It  entrusts  no  man  and  no  Court,  with  the  ty- 

rannical power  of  punishing  as  a  felony,  that  which  it  has 
declared  a  misdemeanour.     Discretionary  punishment  as  to 
its  quantum  in  cases  of  misdemeanour,  is  wisely  vested  in  the 
Courts:  the  degrees  of  guilt,  and  the  shades  and  colours  of  the 

offences  are  so  various.    But  it  never  vests  in  them  any  dis- 
cretion as  to  its  nature.  This  would  be  a  tremendous  power, 



438  CASES  IN  THE  SUPREME  COURT 

1821.      and  inconsistent  with  all  our  notions  of  a  free  government. 

"*  Arbitrary  punishment  is  the  essence  of  every  absolute  and 
Thr  Com-    despotic  government,  while  punishment  prescribed  by  law, 

monweaith   j8  t^e  essence  of  every  free  and  well  regulated  government ; 
GABLS      and  every  offence  by  our  laws,  has  its  certain  punishment 

allotted.  Misdemeanour  is  punished  by  fine  and  imprisonment, 
at  the  discretion  of  the  Court,  exercised  on  a  just  conside- 

ration of  all  the  circumstances  of  aggravation  or  alleviation, 
except  for  those  misdemeanours  in   their  nature  infamous, 
and  for  which  infamous  punishment  was  inflicted,  before  the 

act  to  amend  the  penal  laws;  for  there  the  sentence  is  con- 
finement at  hard  labour,  not  exceeding  two  years  ;  the  nature 

of  the  punishment  not  left  to  the  Court's  discretion,  though 
the  quantum  is. 

For  the  reasons  given  by  the  Chief  Justice,  to  which  I  can 
add  nothing,  the  objection  to  the  verdiet,  grounded  on  its 
uncertainty,  fails  altogether. 

On  the  29th  December,  1821,  Gable  produced  the  Gover- 

nor's pardon,  and  was  discharged. 
Same  day,  judgment  that  Smith  undergo  an  imprisonment 

for  two  years  at  hard  labour,  8zc.,  in  the  penitentiary  of 
Philadelphia,  and  give  security  for  good  behaviour  for  one 
year  from  the  expiration  of  said  two  years,  himself  in  50O 
dollars,  and  two  good  sureties  in  250  each,  and  pay  the  costs 
of  prosecution,  and  stand  committed  till  this  judgment  is 
complied  with. 

M'DERMOT  against  LAURENCE. 

Jnonday, 
December  17.  POINT  RESERVED. 

THOMAS   HARRISON,  Philip  Jones,   William   M<Il~ 
partners  on     henny.  and  John  Encell,  purchased  from  James  Pembertont 
ground  rent,        ......  r 
and  buildings  a  lot  of  ground,  for  which  they  took  a  conveyance  in  tee 
erected  there- 

on, for  the 

purpose  of  carrying  on  glass-works,  afterwards  mortgaged  bj  one  partner  without  notice  to  the 
mortgagee  of  partnership  debts  then  existing,  is  to  be  considered  as  between  the  mortgagee  and 
(he  partnership  creditors  as  real  estate,  and  liable  in  the  first  instance,  to  the  mortgagee. 
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simple  as  tenants  in  common,  charged  with  a  ground  rent  of  1821. 

100  dollars  a  year,  which  was  the  only  consideration  paid  to  Philadelphia. 
Pemberton.  Harrison  and  the  other  three  were  partners  in 
a  glass-work,  by  the  name  of  Thomas  Harrison  &  Co. 

M<-Ilhenny  sold  all  his  interest  in  this  lot  to  Robert  C.  Mar- 
tin, on  the  27th  June,  1808,  subject  to  his  proportion  of  the 

ground  rent,  and  also  subject  to  the  said  M'llhenny's  pro- 
portion of  the  debts  then  due  from  the  firm  of  Thomas  Har- 

rison fcf  Co.  On  the  31st  December,  1808,  Encell  released 

all  his  interest  to  Harrison,  Jones,  and  Martin,  in  conse- 
quence of  which  the  whole  property  was  vested  in  these 

three  persons.  Buildings  necessary  for  a  glass-work  were 
erected  on  the  lot  purchased  of  Pemberton,  but  it  did  not 
appear  whether  the  expense  of  those  buildings  was  paid  out 
of  the  partnership  stock,  or  by  the  parties  individually. 
Harrison  &  Co.  discontinued  the  business  of  glass-making 
in  the  year  1811,  and  rented  the  buildings,  &c.  to  other  per- 

sons. On  the  24th  September,  1816,  Martin  mortgaged  his 
individual  third  of  the  premises  to  the  plaintiff,  for  a  private 
debt  of  his  own,  and  the  question  was,  whether  the  plaintiff 
could  hold  under  this  mortgage  without  being  subject  to  the 
debts  of  Harrison  &?  Co.,  contracted  subsequent  to  the  27th 

June,  1808,  the  date  of  M*-Ilhenny9s  de«d  to  Martin. 
\  0 

J.  R.  Ingersoll,  for  the  plaintiff,  agreed  that  the  partner- 
ship debts  up  to  the  27th  June,  1808,  had  a  preference,  but 

contended,  that  the  mortgagee  took  the  one-third  clear  of 
all  partnership  debts,  after  that  period.  In  relation  to  real 
estate,  the  general  rule  is,  that  partnership  debts  have  no 
preference,  over  individual  debts,  and  that  the  partners  are 
tenants  in  common.  The  real  estate  of  partners,  descends  to 
the  heir  of  each,  according  to  the  rules  of  the  common  law. 
Wats,  on  Part.  72,  73.  81,  82.  It  does  not  survive  like  their 

personal  property,  nor  is  it  liable  in  the  first  instance  to  part- 
nership  creditors.  A  purchaser  or  mortgagee  of  real  estate 
looks  to  the  record.  He  cited  Thompson  v.  Dixon,  3  Bro. 
Ch.Rep.  198.  Balmainv.  Shore.  9  Vez.SQQ.  Taylor  v.  Field, 
4  Vez.  396.  Goodwin  v.  Richardson,  11  Maes.  Rep.  469. 
Pitts  v.  Waugh.  4  Mass.  Rep.  424.  Ld.  Craven  v.  Widows, 

2  Ch.  Cos.  139.  M'Carty  v.  Emlen,  2.  Dall.  277,  2  Teates, 
190. 
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1821.          Bradford  and  Broom,  contra. 
The  object  in  purchasing  this  land  was,  to  carry  on  the 

M'DERMOT  manufactory  of  glass  in  partnership,  and  it  ought  to  be  treated 
as  personal  property.  The  title  papers  showed  a  partner- 

ship, and  the  house  was  notoriously  erected  for  partnership 

purposes  before  the  plaintiff's  mortgage.  It  is  sufficient  to 
raise  an  equity  in  our  favour,  that  the  plaintiff  had  notice 
of  circumstances  which  ought  to  have  put  him  on  enquiry. 

2  Bknn.  466.  2  Cruise's  Dig.  249,  250.  In  the  present  case, 

*r*;  a  separate  creditor  endeavours  to  take  the  partnership  fund, 
which  would  place  him  in  a  better  situation  than  the  part- 

ners under  whom  he  claims.  It  is  a  fraud,  if  a  separate  cre- 
ditor in  collusion  with  a  partner,  receives  payment  from  the 

partnership  funds,  to  the  exclusion  of  partnership  creditors. 
In  bankruptcy  the  rule  is,  that  joint  property  shall  go  to  the 

joint  creditors,  and  separate  property  to  the  separate  credi- 
tors. Where  the  property  is  hjsld  and  used  for  partnership 

purposes,  there  should  be  no  distinction  between  real  and 
personal  estate,  and  in  later  times  it  has  been  so  held,  by  the 

Court  of  Chancery  in  England.  They  cited  Luke  v.  Crad- 
dock,  2  P.  Wms.  158.  Foster  v.  Hale,  3  Vez.  696.  Bell  v. 

Phyn,  7  Fez.  453.  Gilmorev.  North  America  Land  Company  , 
I  Pet.46O.  Forde  v.  Herron^  Munf.  316.  Wats,  on  Part.  47, 
75.  88.  Sugd.  on  Vend.  438,  439.  Coop.  B.  L.  229.  Lindon 
v.  Gorham,  I  Gall.  367. 

J.  R.  Ingersoll,  in  reply. 
Before  the  plaintiff  received  the  mortgage,  the  manufac- 

ture of  glass  had  ceased.  Prlma  facie,  real  estate  is  not 
partnership  property  :  to  make  it  so,  there  must  be  an  ex- 

press agreement.  The  original  deed  makes  no  mention  of 

partners.  The  deed  from  M'Hhenny,  refers  only  to  debts 
then  due  :  it  conveys  other  things,  such  as  fixtures,  and  by 
referring  to  debts  then  due,  it  in  effect  says,  that  it  was  not 
liable  to  debts  afterwards  to  be  contracted. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN  C.  J.  [After  stating  the  case.]  —  How  far,  land 
conveyed  to  partners,  as  tenants  in  common,  shall  be  consi- 

dered as  partnership  property,  and  whether  it  changes  its  na- 
ture  and  becomes  personal  estate,  has  been  the  subject  of  dis- 
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cussion  in  Englandand  in  some  of  the  UnitedStates  of  Ame-  1821. 

rica,  but  does  not  appear  to  have  been  decided  by  this  Court.  Philadelphia. 
Land,  except  for  the  purpose  of  erecting  necessary  buildings,  MC|)KRMOT 
is  not  naturally  an  object  of  trade  or  commerce.  Yet  there  v. 
is  no  doubt,  that  by  the  agreement  of  the  partners,  it  may  be 
brought  into  the  stock,  and  considered  as  personal  property, 
so  far  as  concerns  themselves,  and  their  heirs  and  personal 
representatives.  It  was  so  decreed  by  Lord  ELDON,  in 

Ripleyv.  Water-worth,  7  Fes.  jr.  424.  But  if  a  conveyance 
of  land  is  taken  to  partners  as  tenants  in  common,  without 

mention  of  any  agreement  to  consider  it  as  stock,  and  after- 
wards a  stranger  purchases  from  one  of  the  partners,  it  would 

be  unjust  if  without  notice,  he  should  be  affected  by  any  pri- 
vate agreement.  It  is  very  material,  in  the  case  before  the 

Court,  that  the  deed  from  Pemberton  to  Harrison  &  Co., 

is  a  simple  conveyance  to  them  as  tenants  in  common,  and 
that  no  purchase  money  could  have  been  paid  out  of  the 
partnership  fund,  as  the  only  consideration,  was  the  ground 

rent  of  1OO  dollars,  for  which  each  of  the  partners  was  re- 
sponsible. Under  such  circumstances,  I  do  not  think  that 

any  case  decided  in  England  or  America,  goes  so  far  as  to 
make  it  subject  to  partnership  debts,  to  the  prejudice  of  a 
purchaser  without  notice.  In  the  case  of  Thompson  v. 

Dixon,  (reported  in  3  Brown.  Ch.  Rep.  198,  by  the  name  of 
Thornton  v.  Dixon,}  where  land,  on  which  there  were  mills 
for  partnership  purposes,  was  held  by  the  partners  who  were 
paper  makers,  as  tenants  in  common,  Lord  THURLOW  was 

at  first  of  opinion,  that  after  the  dissolution  of  the  partner- 
ship, this  estate  should  be  considered  as  personal  property  ; 

but  upon  reflexion,  he  changed  his  mind,  and  decreed  that 

it  should  retain  its  original  nature,  inasmuch  as  the  part- 
ners had  made  no  agreement  sufficient  to  convert  it  into  per- 
sonal estate.  This  is  a  very  strong  case,  as  the  mills  were 

used  in  the  partnership  business.  And  on  the  authority  of 
it,  the  master  of  the  rolls,  (Sir  William  Grant,}  founded  his 
decrees  in  the  cases  of  Bell  v.  Phyn,  7  Ves.  Jun.  453,  and 

Balmain  v.  Shore,  9  Ves.  Jun.  50O.  In  Bell  v.  Phyn,  part- 
ners living  in  England,  purchased  an  estate  in  the  island  of 

Qranada,  and  paid  for  it  out  of  the  partnership  stock.  Held, 
that  it  remained  real  property.  In  Balmain  \.  Shore,  ne 
partners  were  potters,  and  made  use  of  the  property  in  the 

VOL.  VII.— 3  L 
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1821.      course  of  their  business,  yet  the  master  of  the  rolls  decreed 

Philadelphia.  jt  to  be  reai  estate<  an(j  declared  that  after  the  case  of  Thompson 
M'DcHMOT  v-  Dixon,  "it  was  not  a  question  which  admitted  of  argu- 

ment."    Yet  it  is  said,  that  Lord  ELDON  has  been  of  a  dif- LiUHESCE. 

ferent  opinion.  In  a  note  to  the  case  of  Bell  v.  Phyn, 

7  Ves.jr.  453,  {American  Ed.  by  M.  Carey  &  Son,  with  notes 

by  E.  D.  Ingraham,  Esq.,)  it  appears  that  in  the  case  of  Selk- 
rigg  v.  Davies,  (1  Dowes  P.  C.  231,)  Lord  ELDON  said 

'«  his  own  individual  opinion  was,  that  all  property  involved 

in  a  partnership  concern,  ought  to  be  considered  as  personal," 
and  that  he  afterwards  decided,  in  the  case  of  Townsend  and 

others  v.  Deveines  and  others,  reported  in  the  appendix  to 

Montague  on  partnership  97,  that  real  estate  was  to  be  con- 
sidered as  personal,  where  it  was  purchased,  in  whole,  or  in 

part,  with  partnership  funds.  I  know  of  no  other  English 
cases  which  bear  on  this  subject,  and  these  were  in  disputes 

between  the  heirs  and  personal  representatives  of  deceased 

partners.  In  the  Supreme  Court  of  New  Tork,  it  was  decided 

in  the  case  of  Coles's  administrators  v.  Coles,  (15  Johns.  159,) 
which  was  an  action  by  the  administrators  of  a  deceased  part- 

ner against  the  surviving  partner,  that  a  lot  of  ground  and 

still-house,  used  for  partnership  purposes,  the  legal  estate 
of  which  was  vested  in  the  partners  as  tenants  in  common, 

was  to  be  considered,  not  as  partnership  property,  but  the 

separate  property  of  the  two  partners.  But  I  shall  now  ad- 
vert to  two  American  cases,  where  creditors  were  concerned. 

In  Goodwin  v.  Richardson,  (11  Mass.  Rep.  469,)  two  part- 
ners took  a  mortgage  of  real  estate  to  secure  a  partnership 

debt.  They  afterwards  foreclosed  the  mortgage,  and  then 

one  of  the  partners  died,  the  partnership  being  insolvent. 

It  was  decided  that  the  moiety  of  the  deceased  partner  was 

to  be  considered  as  his  private  real  estate ;  but  I  am  not 

quite  certain,  whether  the  decision  of  this  case  might  not 

have  been  in  some  degree  influenced  by  a  statute  of  Massa- 

chusetts respecting  the  payment  of  the  debts  of  deceased  per- 
sons. In  Forde  v.  fferron,  in  the  Supreme  Court  of  Appeals 

in  Virginia,  (4  Munf.  316,)  two  partners  took  a  convey- 
ance of  real  property  in  fee,  as  tenants  in  common,  which 

was  paid  for,  in  part  at  least,  out  of  the  partnership  funds, 

but  there  was  no  evidence  of  any  specific  agreement  that  it 

should  be  considered  as  partnership  stock.  One  of  the  part- 
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ners,  who  was  indebted  to  the  partnership,  conveyed  his  1821 
moiety  in  security  for  a  private  debt  of  his  own,  and  it  was 
decided,  that  the  other  partner  had  no  equitable  lien  on  the 
property  sold,  because  the  purchaser  had  no  notice  of  the 
transactions  between  the  partners,  but  trusted  to  the  title 
papers  by  which  they  appeared  to  be  tenants  in  common. 
There  is  good  sense  in  this  decision  and  it  bears  strongly  on 
the  case  before  us.  In  the  deed  from  Pemberton  to  Harri- 

son &*  Co.,  there  is  no  trace  of  partnership,  and  although  the 
defendant  relies  on  the  deed  from  M'llhenny  to  Martin,  by 
which  Martin  took  an  undivided  third  part,  subject  to  a  third 
part  of  the  debts  then  due  from  the  partnership,  that  could  be 
no  notice  to  one  who  purchased  from  Martin,  eight  years 
afterwards,  that  the  property  was  to  be  subject  to  other  debts 

subsequently  contracted.  On  the  subject  of  notice,  it  is  a  cir- 
cumstance of  weight,  that  when  the  mortgage  was  executed 

to  the  plaintiff,  the  glass-works  were  not  carried  on  by  Har- 
rison &?  Co.,  but  had  been  discontinued  by  them  five  years 

before;  so  that  the  plaintiff  might  well  suppose,  that  the  proper- 
ty was  not  then  involved  in  any  partnership  transaction. 

This  is  a  subject  of  very  great  importance,  and  I  shall  not 
commit  myself  by  any  general  opinion  on  it.  But  certainly, 
where  it  is  the  intention  of  partners  to  bring  real  property 
into  the  common  stock,  it  would  be  prudent  to  put  their 
agreement  on  record,  in  order  that  purchasers  may  not  be 
deceived.  There  is  no  decision  which  goes  so  far  as  to  af- 

fect a  mortgagee  circumstanced  like  the  plaintiff  in  this  suit. 

Even  Lord  ELDON  has  not  considered  the  property  as  per- 
sonal, unless  it  was  made  so  by  the  agreement  of  the  part- 

ners, or  purchased  with  their  funds.  I  am  therefore  of  opi- 
nion that  the  plaintiff  is  not  to  be  subject  to  any  partnership 

debts,  which  were  not  contracted  before  the  27th  June,  1808. 
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1821. 
Philadelphia. 

"  In  the  case  of  Broad  street  road  continued  from  Camac 
Friday,  street  to  the  township  line  road. December  21  .  * 

Under  the       THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions 
1st  section  of      ..    .  ,.    _.  ..     .   .    .  .  ,. 
the  Act  ot  3d  of  the  county  of  Philadelphia  to  remove  the  proceedings  in 

ee4'     tne  case  °^  &road  street  road  continued  from  Camac  street 
twelve  view-  to  the  township  line  road,  to  which  the  following  exceptions era  must  be  r\     \ 

sworn;  if  only  WCFC  hied. ten  of  the 

twelve  ap- 
pointed by  the  1.  That  the  jury  of  viewers  never  were  legally  organised; 

aworn,&and  only  ten  of  the  jurors  met,  and  were  sworn  or  affirmed, 
proceed  to  whereas  twelve  ought  to  have  been  sworn  and  affirmed. 
act,  their  pro-  .  «''«'• ceedings  are        2.  That  it  does  not  appear  that  the  jury  were  legally  sworn 

^mwefveare011  affirmed,  nor  by  whom  they  were  sworn  and  affirmed. 
appointed  and     3.  That  it  does  not  appear,  from  the  return  of  the  jury, 
sworn,  two  .  _  ,.  .    - 
who  do  not      whether  the  street  is  necessary  for  a  public  or  private  street. 

*rTht  tote*        4*  That  it  does  not  appear  on  the  draft  what  course  and 
present  and    distance  the  road  or  street  is  to  take,  nor  is  any  reference  had 
give  theiropi-  .  .  N.          .         ,         ,      -  c     , nionsatthe     td  the  improvements  either  in  the  draft  or  report  01  the 

which'after.8  viewers  through  which  the  road  may  pass. 
wards  take  5.  That  the  report  is  uncertain  and  void  as  it  does  not 

state  from  what  part  of  Camac  street  the  road  shall  commence, 

nor  to  what  part  of  the  township  line  road  it  shall  be  con- 
tinued. 

6.  That  the  report  of  the  viewers  does  not  state  that  there 
is  occasion  for  the  continuance  of  the  said  street,  nor  that  it 
is  necessary. 

7.  That  the  Court  confirmed  the  jury  of  view  pending  the 
order  for  a  jury  of  review. 

8.  That  the  said  road  was  approved,  confirmed  and  or- 
dered when  it  ought  to  have  been  disapproved,  rejected  and 

vacated. 

The  proceedings  took  place  under  the  Act  of  3d  April, 
1804,  section  1,  (Purd.  Dig.  594,)  which  enacts  that  the 
Court  of  Quarter  Sessions  of  the  county  of  Philadelphia,  on 

being  petitioned  to  grant  a  view  of,  or  for  opening  any  pub- 
lic road,  street,  lane  or  alley  within  the  township  of  the  Nor- 

thern Liberties,  or  the  district  oiSouthwark,  shall  have  power, 
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and  by  virtue  of  this  Act  are  directed  and  required  as  often      1821. 

as  they  shall  find  it  needful  in  open  Court  to  order  and  ap-  Philadelphia. 

point  twelve  discreet  and  reputable  freeholders,  neither  of  In  the  case  "of whom  shall  reside  or  own  real  estate  in  the  township  or  dis-  Bfoa,d  stre.et 
.  rr-  »         ii  roadconti- 

trict  aforesaid,  -who  being  Jirst  sworn  or  affirmed  shall  toge-  nuedfrom  Ga- 
ther with  the  commissioners  of  the  county  for  the  time  being, 

or  a  majority  of  them  view  the  ground  proposed  for  such    line 
road,  street,  lane  or  alley  j  and  if  they,  or  any  ten  of  them^ 
view  the  said  ground,  and  any  seven  of  the  actual  viewers, 
exclusive  of  the  county  commissioners,  agree  that  there  is 
occasion  for  such  road,  street,  lane  or  alley,  they  shall  proceed 
to  lay  out  the  same  as  agreeable  to  the  desire  of  the  peti» 
tioners  as  may  be,  &c. 

Norris  and  Delany  against  the  road,  relinquished  the  third 
exception,  and  argued  the  remainder,  but  relied  principally 
on  the  first ;  namely,  that  only  ten  of  the  jury  attended  and 
were  sworn,  whereas  the  law  required  that  the  whole  twelve 
appointed  should  be  qualified,  though  ten  might  view  and 
seven  report.  The  whole  twelve  should  be  qualified  before  any 
step  can  be  taken.  If  the  Court  should  appoint  but  ten,  and 
they  should  be  sworn,  their  acts  would  certainly  not  be  good 
though  seven  should  agree.  The  qualification  of  the  whole 
can  no  more  be  dispensed  with  than  the  appointment  of  the 
whole.  Besides  it  might  lead  to  improper  practices.  The 
petitioners  might  leave  out  two  who  were  averse  to  the  road, 
if  all  the  twelve  were  not  sworn :  whereas  if  they  are  all 
sworn  the  two  who  do  not  view  have  a  right  to  join  in  the 

deliberations.  The  number  seven  is  fixed  on  as  the  majori- 
ty of  twelve.  They  cited  5  Binn.4/81. 

Cohen  and  B'mney,  contra. 
The  expressions  of  the  Act  are  ambiguous.  Under  the 

general  road  law  of  tiie  6th  of  September,  1802,  Purd.  Dig. 
586,  though  six  arc  appointed,  it  is  sufficient,  if  five  view, 
and  four  of  the  viewers  agree.  This  Act  of  the  3d  of  April^ 
1804,  is  drawn  on  the  same  plan  :  if  ten  view  and  seven  of 
them  agree,  it  is  sufficient :  there  is  no  positive  direction  that 
twelve  shall  be  sworn  or  affirmed.  The  swearing  is  intro- 

ductory to  the  viewing,  and  unnecessary  for  those  who  do 
not  view.  If  one  of  the  viewers  appointed  should  die  before 
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1821.      the  rest  are  sworn,  they  might  proceed  under  the  Act.     The 
^  Act  first  directs  that  all  twelve  shall  be  sworn  and  view, 

in  the  case  of  and  then  proceeds  to  declare  that  if  ten  view,  it  shall  be 
Broad  street    ROOd. road  conti-      ° 
nued  from  Ca- 
mac  street  to         rp,,  .    .  r    ,       /,  .    ,.  ,  , 
the  township  *•  he  opinion  of  the  Court  was  delivered  by 

line  road.  TiLGHMAN  C.  J. — This  is  the  case  of  a  road  laid  out  by- 
order  of  the  Court  of  Quarter  Sessions  of  Philadelphia  coun- 

ty, under  the  Act  of  the  3d  of  April,  1804,  entitled  "  a  sup- 

plement to  an  Act,  for  laying  out  and  keeping  in  repair,"  &c. 
Several  exceptions  were  taken  to  the  proceedings,  in  nei- 

ther of  which,  does  the  Court  think,  there  is  any  weight,  ex- 

cept in  the^i'rsf,  viz.  that  only  ten  viewers  appointed  by  the Court  of  Quarter  Sessions  were  sworn.  The  Act  directs, 

that  on  a  petition  for  a  road  within  the  township  of  the  Nor- 

thern Liberties,  '<  the  Court  shall  appoint  twelve  discreet  and 
reputable  freeholders,  neither  of  whom  shall  reside,  or  hold 
real  estate  in  the  township  aforesaid,  who,  being  first  sworn 
or  affirmed,  shall,  together  with  the  commissioners  of  the 
county,  for  the  time  being,  or  a  majority  of  them,  view  the 
ground  proposed  for  such  road,  and  if  they  or  any  ten  of  them 
view  the  said  ground,  and  any  seven  of  the  actual  viewers, 
exclusive  of  the  county  commissioners,  agree  that  there  is 
occasion  for  such  road,  they  shall  proceed  to  lay  out  the 

same."  &c.  The  Counsel  for  the  petitioners  contend,  that  in- 
asmuch as  a  road  may  be  laid  out,  although,  only  ten  per- 

sons appointed  by  the  Court,  actually  view  it,  there  is  no  oc- 
casion for  more  than  ten  to  be  sworn.  But  this  does  not  fol- 

low. It  is  the  plain  intention  and  direction  of  the  Act,  that 
twelve  persons  shall  be  appointed  and  sworn,  and  it  is  the 
duty  of  all  who  are  sworn  to  attend,  and  view  the  ground, 
unless  prevented  by  some  cause,  which  affords  a  reasonable 
ground  for  excuse.  If  the  whole  number  need  not  be  sworn, 

it  may  tend  to  improper  practices — those  who  are  supposed 
to  be  unfavourable  to  the  road,  may  be  prevailed  on  to  de- 

cline the  service.  Besides,  when  all  are  sworn,  although  two 
of  them  may  not  be  able  to  view  the  ground,  yet  they  have  a 
right  to  be  present  and  give  their  opinion,  at  the  deliberations 
which  take  place  afterwards.  And  those  opinions  may  have 
weight  with  the  actual  viewers.  For  there  may  be  reasons 
as  to  the  expediency  of  laying  out  a  road,  of  which  a  man 
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may  form  a  judgment,  without  going  on  the  ground.     Be-      1821. 
sides,  there  is  a  convenience  in  having  all  twelve  sworn,  be- 
cause,  being  sworn,  they  will  think  it  their  duty  to  attend  the  In  the  case  of 
view,  and  then,  in   case  of  sickness  or  accident,  there  is  a  Broad  stre.et 

road  conti- 
great  probability  or  always  having  ten  to  go  on  with  the  bu-  nuedfrom  Ca- 
siness.     Whereas,  if  ten  only  are  sworn,  and  view,  the  sick-  {hTtowmship 
ness  of  a  single  person  will  put  a  stop  to  the  whole  proceed-    llne  road- 
ings.     There  is  no  good  reason,   therefore,  for  resorting  to 
ingenious  arguments,  for  introducing  a  practice  contrary  to 
the  words  of  the  law.     It  is  better  to  take  it,  as  it  is  written. 
Let  the  twelve  persons  be  sworn,  and  then,  whether  they  all 
attend  the  view,  or  only  ten  of  them,  the  proceedings  will  be 
valid,  provided  seven  of  the  viewers  agree. 

In  this  case,  only  ten  having  been  sworn,  it  is  the  opinion 
of  the  Court  that  the  proceedings  should  be  quashed. 

Proceedings  quashed. 

BUSSIER  against  PRAY. 

CASE  STATED.  Mmday, December  J*. 

THE  plaintiff  was  inspector  of  salted  provisions  for  the     When  the 
city,   county,   and   port  of  Philadelphia,   and  brought  this  ticuiar  officer 

suit  against  the   defendant,  to  recover  certain  fees   for  re-  f™h™fee  wu* 
packing  salted  beef;  and  the  question  submitted  to  the  Court  ofi8i4,hecan 

.        .  charge  no 
was,  upon  a  case  stated,  whether  the  plaintiff,  besides  his  fee  other  fees  for 
for  inspecting  and  branding,  was  entitled  to  a  fee  of  one 

shilling  for  repacking,  performed  in  the  month  of  November,  those  spe- 
Q  cifiedinthc 
1819.  Act.     But 

where  the  of. 

ficer  isnot 

T.  Sergeant,  for  the  plaintiff",  relied  on  the  provisions  of  mentioned  in 
the  Acts  of  Assembly  of  the  18th  of  August,  1727,  the  12th  may  receive 
of  March,   1789,  the  20th  of  April,   1795,  and  the  28th  Offef8un*der  , other  Acts  ot 

March,  1814,  and  referred  to  Garigues  v.  Reynolds,  6  Binn.  Assembly. 
330. 
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1821.          Binney,  for  the  defendant,  contended  that  the  fee  bill  of 

Philadelphia.  the  28th  of  March,  1814,  precluded  the  plaintiff's  claim.     It 
BrssiEB     gives  a  fee  of  twelve  and  a  half  cents,  for  inspecting  and 

v-         branding,  and  prohibits  any  greater  or  other  fees  than  are 
provided  by  the  Act,  (sect.  26.) 

/ 

In  reply,  it  was  contended,  that  the  latter  part  of  the  sec- 

tion only  prohibited  compensatory  fees  "  for  any  services  not 

specified  in  this  Act,  or  some  other  Act  of  Assembly,''  and, 
therefore,  the  section  did  not  apply  to  the  plaintiff's  claim, 
under  the  Acts  of  Assembly,  then  and  still  in  existence  un- 

repealed. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON  J. — The  26th  section  of  the  Act  of  1814,  is  deci- 

sive against  the  claim  of  the  plaintiff.  It  directs,  that  if  any 
officer  shall  take  any  other,  or  greater,  fees,  than  is  provided 
for  ;  or  shall  take  fees  where  the  services  shall  not  have  been 

already  rendered  ;  or  "  shall  charge  or  demand  any  fee  other 
than  those  expressly  provided  for  by  this  Act,"  such  officer 
shall  forfeit,  &c.  ;  and  by  the  twenty-second  section,  the  fees 

of  the  Inspector  of  salt  provisions  are  thus  designated  ;  "  in- 
specting and  branding  salt  provisions  for  the  port  of  Phila- 

delphia, per  barrel,  twehe  and  a  half  cents."  Whatever  there- 
fore, may  have  been  the  true  construction  of  former  laws,  as 

to  an  additional  allowance,  for  repacking  and  cooperage,  the 

officer  is  now  restricted  to  the  very  fees  specified  in  the  fee- 
bill,  which  is  too  explicit  to  be  misunderstood,  and  too  per- 

emptory to  be  disregarded,  It  is,  however,  contended  that 

although  the  last  clause  of  the  twenty-sixth  section,  prohibits 
illegal  fees  to  be  taken,  yet  it  defines  illegal  fees  to  be  such 

as  are  not  specified  in  the  Act  in  question,  <'  or  some  other 
Act  ;*'  and  hence  it  is  inferred,  that  all  fees  theretofore  ex- 

pressly allowed,  and  not  expressly  prohibited  by  the  Act  in 
question,  are  still  to  be  considered  as  demandable.  But  it 

is  by  no  means  clear,  that  that  particular  clause  was  not  in- 
tended to  have  only  a  prospective  operation,  to  narrow  the 

prohibition,  and  to  adapt  it  to  the  actual  state  of  things,  that 

would  exist,  in  case  the  Legislature  should  afterwards  in- 
crease any  of  the  fees  established  by  the  Act  in  question,  or 
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create  new  ones  where  none  were  allowed  before  ;  although,      1821. 

I  admit,  that  in  that  view  it  was  unnecessary.     But  the  true  P^adeip 
construction  of  the  whole  section  is  plainly  this  ;    where  the     BUSSIE 

fees  of  a  particular  officer  are  touched  at  all,  by  the  Act  of         v- 
1814,  which  meant  to  provide  a  complete  fee-bill,  it  must  be 
intended  that  the  Legislature   meant  to  designate  with  pre- 

cision, the  services,  for  which  only,  he  should  receive  fees,; 
and,  therefore,  that  those  fees  are  to  be  full  compensation  for 
all  other  services,  incident  to  his  office  ;  but,  on  officers  who 

are  not  noticed  in  the  fee-bill  at  all,  the  Act  is  to  operate  no 
further,  than  to  do  away  all  pretence  of  a  right  to  an  equita- 

ble compensation,  proportioned  to  the  value  of  services  for 

which  no  fees  are  expressly  allowed  in  the  fee-bill;  but  fees 
expressly  allowed  by  other  Acts,  are  still  to  be  considered  as 
demandable.     But,   the  Legislature,  in  fact,  profess  by  the 

fee-bill,  to  regulate  the  fees  of  the  inspector  of  salt  provisions, 
and,  as  they  have  not  specifically  provided  for  the  services 
which  are  the  subject  of  this  action,  judgment  is  rendered 
for  the  defendant. 

Judgment  for  the  defendant. 

WALTON  against  SINGLE  TON. 

IN  ERROR.  Monday, 
December  24. 

ERROR  to  the  District  Court  for  the  city  and  county    To  say  of 
r  TJL  -7    j  i*.  L.  •  another  "  you 

of  Philadelphia.  •  got  to  bed' 
with  Sarah 
M."  is  action- 

This  was  an  action  of  slander  brought  by  Jesse  Walton  abl 
against     William     Singleton.     The     declaration     contained 

twelve  counts.     The  jury  gave  a  general  verdict  for  5,600  ?u°n  »  whor- 
dollars  damages,  of  which  the  plaintiff  afterwards  entered  a  that  it  is  with 

remittitur  for  2,60O  dollars.     The  defendant  moved  in  ar-  diffic.ulty  hc 
can  keep  a 

rest  of  judgment  and  assigned  the  following  reasons.  girl  about  the 
house  being 

continually  a  riding  them." 
So  also  are  the  words,  "he  (the  plaintiff  meaning)  has  committed  fornication,"  notwithstand- 

ing the  declaration  avers  that  the  plaintiff  was,  at  the  time  of  uttering  the  words,  a  married  man. 
VOL.  VII.— 3  M 
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1821.  1.  The  declaration  contains  a  count  for  uttering  the  fol- 

^'  lowing  words  which  are  not  actionable,  "you  got  to  bed  with. 
WALTOS     Sarah  M'Gargle" 

2<  ̂ ^e  declaration  contains  a  count  for  uttering  the  fol- 
lowing words  and  the  same  words  are  not  actionable.  **  He 

is  such  a  whoring  fellow  that  it  is  with  difficulty  he  can  keep 

a  girl  about  the  house  being  continually  a  riding  them." 
3.  The  declaration  sets  forth,  that  the  plaintiff,  at  the  time 

of  committing  the  several  grievances  set  forth  therein,  was 
lawfully  married  to  his  present  wife,  and  one  count  in  the 
declaration  sets  forth,  that  the  defendant  uttered  the  follow- 

ing words,  imputing  a  slander  of  the  plaintiff,  "  He,  the  said 

Jesse  meaning,  has  committed  fornication,"  which  words 
are  not  actionable. 

4.  The  declaration  contains  adjective  words,  as  having 
been   uttered,  imputing  an  offence  to   the  plaintiff,  which 
words  are  not  actionable. 

5.  Some  of  the  words  laid  in  the  declaration  to  have  been 

uttered  by  the  defendant,  were  actionable,  and  some  were 
not  actionable,  and  the  jury  having  found  a  general  verdict 
and  entire   damages,  it  is  impossible   to  say  how  the  jury 
apportioned  the  damages  to  the  counts,  and  the  defendant 
is  therefore  entitled  to  a  venire  facias  de  novo. 

6.  Evidence  was  given  on  the  part  of  the  plaintiff,  appli- 
cable to  all  the  counts  in  the  declaration,  and  the  jury  gave 

entire  damages  ;  as  some  of  the  words  laid  in  the  declara- 
tion were  not  actionable,  and  other  words  were  actionable, 

the  damages  cannot  be  apportioned,  but  apply  as  well  to 
words  which  were  not  actionable  as  to  those  which  were 

actionable. 

The  majority  of  the  Court  below  thereupon  arrested  the 

judgment. 

The  case  was  argued  by  P.  A.  Browne  and  J.  R.  Ihger- 
soll,  for  the  plaintiff  in  error,  and  D.  P.  Brown,  and  Chaun- 
cey,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
DUNCAN  J. — The  action  was  slander,  set  out  in  twelve 
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counts,  verdict  for  the  plaintiff  on  all  the  counts,  and  judg-      1821. 
ment  arrested.  Philadelphia. 

The' counts  objected  to  are  those,  in  which  it  is  stated,  WALTOX 
1.  That  the  plaintiff  got  to  bed  with  Sarah  M'-Gargle. 
2.  He  is  such   a  whoring  fellow,  that  it  is  with  difficulty 

he  can  keep  a  girl  about  the  house,  being  continually  a  rid- 
ing them. 

3.  That  he  had  committed  fornication,  meaning  thereby, 
to  charge  him  with  being  guilty  of  the  crime  of  fornication, 
and  it  appearing  in  the  declaration  that  he  was  a  married 
man,  the  charge  could  not  possibly  be  true. 

Ancient  precedents  in  actions  for  words,  are  of  less  au- 

thority than  in  any  other  case.  There  is  a  principle  of  comr 
mon  sense  that  now  governs  in  their  construction;  it  is,  that 
words  shall  not  be  taken  in  the  mildest  sense,  nor  shall  they 
be  strained  by  any  forced  construction,  beyond  their  na- 

tural meaning  and  common  acceptation.  Courts  and  juries 
will  understand  them  in  the  same  way  other  people  would. 
We  are  not  to  examine  dictionaries,  nor  turn  to  our  law 
books  to  find  out  their  legal  technical  meaning.  The  ques- 

tion is,  what  do  these  words  import?  There  is  no  offence, 
the  imputation  of  which  can  be  conveyed  in  so  many  multi- 

plied forms  and  figures,  as  that  of  incontinence.  The  charge 
is  seldom  made  even  by  the  most  vulgar  and  obscene  in 
broad  and  coarse  language.  Can  any  reasonable  man  doubt 
of  the  signification  of  these  words,  in  any  of  these  counts  ? 
Can  it  be  seriously  doubted,  but  that  the  defendant  intended 
to  defame  the  plaintiff,  and  charge  him  with  unlawful  sextual 
intercourse  ?  Is  this  their  meaning,  or  is  it  a  foreign  con- 

struction ?  If  these  words  are  not  actionable,  there  is  no  se- 
curity afforded  by  the  law  to  reputation.  The  first  stated, 

that  Walton  got  to  bed  with  Sarah  M'Gargle.  Now  it  is 
said,  that  he  might  have  got  to  bed  innocently  with  her,  or 
he  might  have  got  to  bed  to  her  and  left  it  re  infecta.  In 
one  of  the  old  cases,  it  was  mooted,  whether  to  say  of  a  wo- 

man /.  S.  had  the  use  of  her  body,  was  actionable,  for  he 
might  have  used  it  as  a  surgeon  or  physician.  But  this  non- 

sense of  the  old  cases  is  now  done  away,  and  the  modern 
rule  is  such  as  I  have  stated  it. 

It  is  admitted,  that  if  the  words  were,  he  was  in  bed  with 
her,  they  would  be  actionable.  The  hearers  would  not  be 
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1821.  governed  in  the  construction  of  them  by  such  hair  strokes, 

Philadelphia.  ami  jt  has  puzzied  me  not  a  little,  to  find  the  difference,  even 

"WALTO*  on  tne  nicest  critical  examination.  To  go  to  bed  with,  is  to  be in  bed  with.     Indeed  if  there  is  a  difference,  the  former  con- SaraunoB.      . 
tain  a  more  direct  charge  than  the  latter;  they  are  more  fre- 

quently used  to  signify  this  intercourse.  In  all  times,  in 

every  age,  and  by  all  writers  sacred  and  profane,  in  the  lan- 
guage of  scripture,  and  in  the  language  of  the  law,  these 

words,  except  as  between  man  and  wife,  significantly  impute 

illicit  intercourse,  and  with  them  it  imports  the  rite  of  hal- 
lowed love.  In  the  law  it  has  the  same  meaning  as  a  di- 
vorce from  bed  and  board.  There  the  divorce  is  not  the 

suspension  of  the  husband's  right  to  go  to  the  bed-side  of 
his  wife,  but  of  the  highest  connubial  right.  He  might  visit 
her  when  sick  in  bed;  but  if  he  got  to  bed  with  her,  this  would 

i'pso  facto  amount  to  a  dissolution  of  the  divorce,  and  the 
most  perfect  reconciliation.  In  cases  of  crim.  cori.,  if  the 
chambermaid  swore  that  she  saw  the  gentleman  go  to  bed  to 
her  mistress,  though  she  did  not  swear  that  he  was  in  bed 
with  her,  a  jury  would  not  doubt  of  the  crim.  con.  This 
set  of  words  is  clearly  actionable — no  other  construction 
can  be  put  on  them  than  the  jury  have  done. 

The  second  set  are  objected  to,  because  they  are  only  ad- 
jective, imputing  a  disposition  to  whore,  but  not  whoring; 

intention   and    abortive  attempts,  but   not  an   act  done;   a 
whorish  intention;  and  if  this   be  so,  there  is   much   in  the 

objection,  and  the  Court  were  right  in  reversing  the  judg- 
ment.    It  is  somewhere  said,  it  is  not  worth  while  to  be 

very  learned  in  this  kind  of  cases,  yet  we  must  be  governed 
by  the  law,  which  certainly  is,  that  mere  intention,  as  mere 
lust,  is  not  actionable.     But  to  say  of  one  he  is  a  whoring 

fellow,  is  a  charge  of  whoredom.     The  distinction  is,  be- 
tween words  merely  adjective,  as  thievish,  and  participles  as 

thieving;  the  latter  are  actionable,  because  they  import  an  act 
done  ;  the  former  are  not,  because  they  import  only  an  in- 

tention.    Murdering  rogue,   actionable,  murderous    quean 
not  so.     Thievish  knave,  not  actionable,  because  they  im- 

port only  a  corrupt  inclination  to  theft.  4  Co.  19  ;  but  to  call  a 
man  a  thieving   rogue  is,  because   they  import  that  a  man 
has  committed  an  act  of  theft.  Sid.  373.     But  there  is  in 

4  Bac.  501,  a  modern  case,  Gardiner  v.  Ativater^  29  G.  II, 
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where  this  doctrine   of  adjective  slander  is  put  on  its   true      1821. 

ground.  These  words,  thou  art  a  pitiful  sheep-stealing  fellow,  Philadelphia. 
were  on  a  motion  in  arrest  of  judgment,  held  actionable,  be-     WALTON 
cause  a  charge  of  felony  is  thereby  imputed;  and percuriam  the         ̂  
same  nicety  is  not  as  heretofore  observed,  in  construing  words; 
for  the  rule  now   adhered  to   by  all  the  Courts,  is  to  un- 

derstand them  in  their  usual  and  obvious  sense.    The  subse- 

quent words   do  not  efface  the  stain,  but  impress  it  more 
deeply  on  the  character.     He  is  a  whoring  fellow,  and  it  is 
with  difficulty  he  can  keep  a  girl  about  the  house,  he  is  con- 

tinually a  riding  them.     This  is  making  him  out  a  whoring 
fellow  indeed;  he  is  so  very  bad,  that  in  his  own  house^  un- 

der the  roof  with  his  wife,  he  is  continually  riding  the  girls. 
Where  words  are  a  plain  and  direct  slander,  the  subsequent 
words  that  should  take  off  the  force  of  the  former,  ought  to 

carry  a  strong  intention  that  they  were  not  spoken  in  an  ac- 
tionable sense;  for  it  is  very  unreasonable,  that  one  should 

slander  another  by  generalwords,  and   then  mitigate  them 
by  words  of  a  doubtful  interpretation.    Alleyn,  7.     These 
words  in  the  whole  frame,  are  actionable. 

The  objection  to  the  third  set  is,  that  being  a  married  man, 
he  could  not  commit  fornication,  which  is  but  saying,  the 

speaker  mistook  the  legal  name  of  the  offence.  It  might  be  a 
good  objection,  if  Walton  were  trying  on  an  indictment  for 
fornication.  Our  inquiry  is  of  a  different  nature;  did  the 
words  impute  a  crime  ?  Fornication  in  its  general  use,  signifies 
all  kind  of  whoredom.  Adultery  is  fornication  of  an  aggra- 

vated nature.  In  many  cases  the  action  will  lie,  notwith- 
standing there  is  a  repugnancy  in  the  words  themselves  or  made 

so  by  the  matter  apparent  on  the  record;  as  if  one  say  of  a 
widow  having  children  born  in  wedlock,  she  is  a  whore,  and 
her  children  are  bastards.  Now  though  the  children  born 
in  wedlock,  cannot  be  properly  bastards,  yet  they  may  be 
reported  such.  Cro.  Car.  322.  Thou  wast  foresworn  in 

carpenter's  hall,  and  robbed  the  hall,  actionable,  though  pro- 
perly speaking  the  hall  could  not  be  robbed.  Cro.  El.  788. 

So  words  spoken  by  a  feme  covert,  you  stole  my  faggots, 

(meaning  the  faggots  of  the  defendant,)  adjudged  actionable, 
although  it  was  objected  that  the  defendant,  a  feme  covert, 
could  not  have  any  faggots.  Palm.  358.  It  would  be  a  most 

shocking  doctrine,  and  afford  a  cover  for  slander,  if  the  slan- 
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derer  could  escape  by  such  a  subterfuge;  as  if  one  should  say, 

•  he  committed  flat  burglary,  I  saw  him  go  to  bed  to  the  wife 
of  A.  B.  The  cases  of  charging  one  with  the  murder  of  a 
man  living,  not  being  actionable,  because  impossible,  were 

not  much  respected  by  Lord  HOLT,  who  in  such  case  observ- 
ed, the  fault  is  the  greater,  it  is  a  double  crime.  Comb.  £47. 

The  rule  is  now  well  established,  that  no  inconsistency  or 

want  of  grammatical  propriety  will  prevent  the  words  from 
being  actionable,  when  the  intention  to  charge  the  party  with 

a  crime  clearly  appears,  and  when  a  criminal  charge  is  convey- 
ed by  the  defendant's  expression.  The  liability  to  make  repa- 

ration, cannot  be  affected  by  any  impropriety  in  the  communi- 
cation, whether  legal  or  grammatical;  when  the  loss  of  cha- 
racter, and  its  probable  consequences,  constitute  the  ground 

of  action,  though  the  act  charged  is  in  legal  strictness  im- 
possible. See  Stark.  78  to  80. 

It  is,  therefore,  the  opinion  of  the  Court,  that  the  declara- 
tion contains  no  faulty  count,  and  that  judgment  should  have 

been  entered  for  the  plaintiff.  The  judgment  of  the  District 
Court,  is  therefore  reversed,  and  judgment  for  the  plaintiff. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 

The  Commonwealth  on  the  relation  of  WILLIAM  HILL, 
President  of  the  beard  of  directors  of  the  Public  Schools 
of  the  seventh  section  of  the  First  District  of  the  State 

of  Pennsylvania  against  The  Controllers  of  the  Pub- 
lic Schools  of  the  said  District. 

December. MANDAMUS. 

Under  the          THE  opinion  of  the  Court  was  delivered  by 

education  of        TiLGHMAN  C.  J. — The  President  and  board  of  directors 
t|»e  poor  of     of  the  7th  section  of  the  1st  school  district,  have  obtained  a the  1st  dis- 

trict, the  con- 
trollers have  a  right  to  refuse  to  draw  an  order  for  payment  of  a  larger  sum  for  the  education  of 

children  in  the  7th  section,  than  is  paid  in  the  other  sections  of  the  district,  though  such  sum  be 
agreed  to  by  the  directors  of  such  7th  district.   • 
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rule  on  the  controllers  of  the  public  schools  of  the  said  1st      1821. 

district,  to  shew  cause,  why  a  mandamus  should  not  be  issued,  PMadelpMa. 
commanding  them  to  draw  orders  on  the  county  treasurer,    The  Com- 

in  favour  of  Solomon  Humphreys,  for  payment  of  thirteen    m°nwealth 
dollars  and  twenty  cents,  being  for  tuition  of  poor  children,  The  Controi- 

and  stationary  furnished  for  their  use.     The  cause  shewn  by     epu°bii0  e 
the  controllers  against  this  rule,  is,  that  the  sums  charged  for  Schools  of  the .    .  .  .  ,  ,  First  District. 
tuition  and  stationary,  are  larger  than  they  ought  to  be,  and 

higher  tha*n  are  charged  for  the  same  services  in  other  sec- 
tions of  the  district.  On  the  other  hand,  it  is  contended  by 

the  relators,  that  the  controllers  have  no  discretion,  but  are 
to  draw  orders  for  any  sums,  which  they  (the  directors) 
may  think  proper. 

The  education  of  the  poor,  is  an  object  which  the  people 
of  Pennsylvania  have  always  had  much  at  heart.  Great  sums 
have  been  expended  without  producing  all  the  good  which 
was  expected,  and  at  length  a  particular  system  was  formed 
for  the  city  and  county  of  Philadelphia^  from  which  very  be- 

neficial consequences  have  already  flowed,  and  more  are  an- 
ticipated. This  system  is  comprehended  in  several  Acts  of 

Assembly,  which  must  be  considered  and  construed,  as  parts 
of  the  whole.  As  is  usual  in  such  cases,  there  are  some  ob- 

scurities, and  perhaps  some  trifling  inconsistencies,  which  it 

is  the  duty  of  the  Court  to  reconcile,  if  possible.  The  dif- 

ferent circumstances  of  different  parts  of  the  county  of  Phi-  •.  '. 
ladelphia,  which,  (including  the  city,)  forms  the  1st  district 
of  this  Staie,  rendered  it  necessary  to  adopt  different  modes 

of  education.  In  the  city,  the  Northern  Liberties  and  Ken- 
sington, Southwark,  Moyamensing,  Passyunk  and  Pentt  town- 

ship, the  population  being  great  and  dense,  it  was  thought 

best  to  establish  schools  on  Lancaster's  principles.  But,  in 
other  parts  of  the  county,  this  plan  would  not  suit,  and  the 
poor  children  were  to  be  sent  to  such  schools  as  could  be 

found  in  the  neighbourhood.  The  city  and  county  were  di- 
vided into  sections.  Directors  for  each  section  were  to  be 

chosen,  and  appointed  in  the  manner  prescribed  by  the  law, 
and  besides,  there  was  to  be  a  board  of  controllers,  who  were 

to  have  the  general  superintendance  of  the  whole.  The  7th 
section  was  composed  of  the  townships  of  Bloekley  and 
Kingsessing,  in  which  there  are  five  directors,  appointed  by 
the  Court  of  Quarter  Sessions.  This  section  having  a  popu- 
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1821.     lation  less  compact  than  some  of  the  others,  was  not  calcu- 

Philatlelphia.  iatej  for  Lancaster's  system,  and,  therefore,  the  directors 
The  Com-    were  to  send  such,  as  in  their  opinion  came  under  the  de- 

monweaith    scription  of  poor,  to  such  schools  as  they  might  think  proper, 
The  Control-  and  in  order  to  defray  the  necessary  expenses,  they  were 

lepu°biiche    authorised  by  the  Act  of  the  3d  of  March,  1818,  to  draw 
Schools  of  the  from  the  county  funds,  such  sums  as  should  be  necessary, 
First  District.  3  A.     ' 

in  the  same  proportion  as  should  be  drawn  by  other  sections, 

or  school  districts,  for  the  like  purpose.  This  is  all  the  re- 
straint imposed  on  them,  as  to  the  quantum  to  be  drawn,  and 

a  very  useful  restraint  it  was,  as  the  public  had  suffered 

grievously,  from  the  extravagant  charges,  as  well  as  the  neg- 
ligence of  schoolmasters.  If  it  be  asked,  what  is  the  mean- 

ing of  the  same  proportion,  it  may  be  answered,  that  the  di- 
rectors of  one  section  were  not  to  go  a  greater  average  ex- 

pense, for  any  given  number  of  children,  than  was  paid  by 
the  directors  of  the  other  sections  in  similar  circumstances, 

that  is  to  say,  which  were  not  under  the  system  of  Lancaster. 

The  reduction  of  the  expenses  of  education  to  the  same  ave- 

rage, throughout  the  district,  is  evidently  the  most  advan- 
tageous and  economical  plan,  and  if  persevered  in  by  all  the 

directors,  there  is  little  doubt  that  it  will  be  accomplished. 
Indeed,  it  appears,  that  except  in  the  7th  section,  the  thing  is 
already  done.  If  the  matter  had  rested  on  the  Act  of  the 
3d  of  March,  1818,  the  controllers  would  have  had  nothing 
to  do  with  it,  for  the  directors  of  the  7th  district  would  have 
drawn  immediately  on  the  county  treasurer,  and  if  they  had 
over  drawn,  they  might  have  been  checked  by  the  auditors. 
But  by  the  Act  of  the  23d  of  January,  1821,  it  is  made  the 
duty  of  the  directors  of  those  sections,  which  have  no  schools 

on  Lancaster's  system,  (and  which,  consequently,  are  not  un- 
der the  immediate  care  of  the  controllers,)  «  to  examine  the 

accounts  of  the  expenses  of  their  respective  sections,  and 
when  the  same  are  found  to  be  correct,  to  certify  and  transmit 
them  to  the  controllers,  who  shall  draw  their  orders  on  the 

county  treasurers,  for  the  amount  of  the  same,  under  the 
same  regulations  and  restrictions,  as  other  orders  are  drawn 

by  the  said  controllers."  This  last  clause,  taken  by  itself, 
would  seem  imperative,  and  to  take  away  all  discretion  from 

the  controllers.  But,  it  must  be  considered  in  conjunc- 
tion with  the  Act  of  March,  1818,  and  being  thus  considered, 
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it  remains  liable  to  the  restraint  imposed  by  that   Act,   of     1821. 

drawing  in  the  same  proportion  as  other  sections  ;  for  there  ̂  
is  nothing  in  the  last  Act,  which   intimates  an  intention  to    The  Corn- 

vary  the  rate  of  proportion  which  had  been  before  established.   m°nwealtb> 
This  matter  of  drawing  orders,  is  justly  considered  by  the  The  Control- 
T        •   i  r     ,         t-          •  j-       i       ̂ L        lersofthe 
.Legislature,  or  the    first  importance,    and  accordingly  the       public 
controllers  are  made  liable  to  a  great  penalty,  by  the  8th  sec- Spools  of  the *>  !•>     J  F,rat  District, 
tion  or  the  Act  of  March,  1818,  if  they  draw  any  order,  un- 

letfs  a  majority  of  their  whole  number  be  present.  The  ques- 
tion, then,  is  simply  this — shall  this  Court  compel  the  board 

of  controllers  to  draw  thei^order  for  payment  of  an  account, 
which  in  their  opinion  is  overcharged — an  account  which  ex- 

ceeds the  proportion  of  expense  incurred  for  the  same  ser- 
vices in  other  districts  ?  I  am  of  opinion  that  they  ought  not 

to  be  compelled.  It  is  not  at  all  surprising,  however,  that 
there  should  be  a  difference  of  opinion  on  this  point,  between 
the  respectable  gentlemen  who  compose  this  board  of  con- 

trollers, and  the  board  of  directors  of  the  7th  section.  There 
was  something  like  an  intimation,  that  the  directors  would 
resign,  unless  the  law  were  decided  in  their  favour.  But  I 
trust,  they  will  think  better  of  this.  They  are  discharging  a 

very  useful  office,  so  much  the  more  honourable,  as  it  is  with- 
out reward.  They  have  been  selected  for  their  good  cha- 

racter, and  the  example  of  their  withdrawing  might  have  a 
bad  effect.  No  doubt,  their  office  is  troublesome,  and  more 
so,  from  this  little  difficulty,  which  has  been  brought  before 
the  Court.  I  cannot  help  thinking,  however,  that  it  may  be 

surmounted,  when  it  is  understood  by  the  school-master  in 
this  district,  that  the  directors  are  not  permitted  to  pay  them 
more  than  is  charged  in  other  sections.  But  after  all,  if  it 
should  be  proved,  that  tuition  cannot  be  had  at  a  lower  rate, 
it  is  in  the  power  of  the  Legislature  to  give  relief. 

I  am  of  opinion,  that  the  controllers  have  shewn  good 
cause  against  a  mandamus,  and  therefore  the  rule  should  be 
discharged. 

Rule  discharged. 
VOL.  VII.— 3  N 
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Philadelphia.' 

RITCHIE  against  HOLBROOKE. 
December. 

will  hvgrant-          THIS  cause  was  tried  before  DUNCAN  J.  at  Nisi  Prius 
ed  it  ihever-   m  November  Inst,  and  a  verdict  was  found  for  the  plaintiff. diet  is  for  the 
plain)  iff,  and 

The  defendant  now  moved  for  a  new  trial,  and  the  motion 

of  one  ot  the    was  argued  by  C.  J.  Inp-ersoll  for  the  defendant,  and  J.  Ser- 
jurors.that  .    r         ,          ,    •      -rr 
after  the  jury  geant,  tor  the  plaintiff. 
had  received 
the  charge 

of  the  Court,  GIBSON  T.  absent,  TILGHMAN  C.  T.  delivered  the  opi- and  retired-  J  J 
to  consnier      nion  of  the  Court. 

dL£etheVer~  The  verdict  in  this  case  having  been  for  the  plaintiff,  a  mo- 
foreman  of  the  tjon  nas  been  made  on  the  part  of  the  defendant  for  a  new 
jur>  declai-i'd,      .   .        _  r     i  •  •  .  u  i that  the  plain-  trial.  In  support  ot  this  motion,  several  matters  have  been 

fied^iiliTwith  °ffered  both  ot  law  a"d  fact,  but  there  is  one  which  demands 
rejcar.i  t.(  a  particular  attention.  An  affidavit  has  been  produced,  of  one 
difficulty  in       r  ....  .._,       .        .         , 
the  plaintiff  's  of  the  jurors,  by  which  it   appears,  that  a  difficulty  in   the 

mt,  in  a   pontiff's  account,  having  been  mentioned,  after  the  iunT  had conversation     !  '  J      J 

he  had  with    received  the  charge  of  the  Court,  and  retired  to  consider  of 

Court  an'd       their  verdict,  the  foreman  of  the  jury  declared,  that  the  plain- 
after  the  jury  tiff  had  satisfied  him,  with  regard  to  that  difficulty,  in  a  conver- 
sworn.  sation  which  he  had  with  him,  out  of  Court,  and  after  the 

jury  had  been  sworn.     The   plaintiff's   counsel  contended, 
that  the  Court  should  pay  no  regard  to  this  affidavit,  because 
it  is  impolitic  to  permit  jurors  to  relate  what  passed  between 
themselves,  and  for  this  they  relied  on  the  case  of  Cluggage  v. 
Swan,  4  Binn.   150.     That  was  a  very  different  case  from 
the  present.     The  jury  drew  lots  for  the  verdict,  and  the 
Court  refused  to  hear  the  affidavit  of  one  of  the  jurors  to 
prove  it.   Whether  jurors  should  be  permitted  to  disclose  their 
own  misconduct,  has  been  a  vexata  questio.  I  declined  giving 
any  opinion  on  that  point,  in  Cluggage  v.  Swan,  because  the 
case  did  not  require  it.     There  was  enough  to  set  aside   the 
verdict,  on  other  grounds.     But  my  brethren,  the  late  Judges 
YEATES  and  BRACKENRIDGE  certainly  were   decidedly  of 

opinion,  that  the  affidavit  of  the  juror  should  not  be  regard- 
ed.    But  it  never  has  been,  and  I  trust  never  will  be  doubted, 

that  the  affidavit  of  a  juror  shall  not  be  received  to  prove 
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misbehaviour,  of  one  of  the  parties  of  the  suit.     The  holding      1821. 

of  conversations  with  jurors  after  they  are  sworn,  is  a  prac-  Philadelphia. 
tice  against  which  the  Court  should  set  its  face  resolutely,     RITCHIE 
and  put  it  down  at  once.     It  must  be  known,  that  a  party  T. 

\       J   HOLBROOKE. 
may  lose,  but  cannot  gain,  by  a  conversation  with  a  juror 
after  he  is  sworn,  unless  it  be  open,  and  by  permission  of  the 
Court.  If  the  verdict  should  be  against  him,  it  will  stand  ; 
if  for  him,  it  will  be  set  aside.  It  is  objected,  that  this  is 
hearsay  evidence.  To  be  sure,  as  to  the  fact  of  the  fore- 

man's conversing  with  the  plaintiff,  it  is,  in  some  sort,  hearsay, 
because  the  juror  who  made  the  affidavit  was  not  present  at 
the  conversation.  But  it  is  not  hearsay,  that  the  foreman 
informed  his  fellows  of  the  explanation  of  the  account  which 
had  been  given  by  the  plaintiff;  nor  is  it  hearsay,  that  at 

least  one  of  the  jurors,  (the  foreman,)  declared  himself  satis- 
fied, by  evidence  which  was  not  given  in  open  Court.  But 

for  my  own  part,  where  one  of  the  parties  is  charged  with 
a  kind  of  misconduct  which  strikes  at  the  root  of  trial  by 

jury,  and  no  attempt  is  made  to  contradict,  or  explain  it,  I 
am  not  for  being  very  scrupulous  in  weighing  the  evidence. 
From  what  has  been  disclosed  to  the  Court,  I  am  satisfied  in 

my  conscience,  that  an  improper  communication  took  place 
between  the  plaintiff  and  the  foreman  of  the  jury;  and  there- 

fore I  am  of  opinion  that  the  verdict  should  be  set  aside. 

Several  important  points  of  law  were  argued,  but  as  the  law- 
may  depend  upon  the  evidence,  and  there  is  some  reason  to 
suppose,  that  the  evidence  on  another  trial  may  not  be  quite 
the  same  as  on  the  last,  it  would  be  premature  to  give  an 
opinion  at  present. 

New  trial  awarded. 
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Philadelphia. 

The  Commonwealth  ex  relatione  JOHN  HUSTON  and 

others  against  GEORGE  JARRETT  and  others. 
Wednesday, 

January  ~. 

A  minority  RULE  to  shew  cause  why  a  mandamus  should  not  be 
of  the  persons  jssuetjt in  whom  a 
trust  of  a 

wKiT  This  case  was  argued  by  C.  J.  Ingersoll,  for  the  relators, 
vested  by  and  Mahany,  for  the  defendants. 
deed,  cannot 
by  associating 

andu  P™cur(!"&      The  opinion  of  the  Court  was  delivered  by a  charter  of  * 
incor(K»ration  TiLGHMAN  C.  J.  —  This  case  comes  before  us,  on  a  rule 

of  Api-ii,  I79i!  on  l^e  defendants,  George  jfarrett  and  others,  staling  them- 
acquitethe  selves  "  Trustees  of  the  Harmony  school  at  Chesnuthill" 
right  to  the  y  y 
management   to  shew  cause,  why  a  mandamus  should  not  issue,  command- 

to  °he  inS  tnem  to  surrender  the  possession  of  the  school-house,  and 
will  of  the  ma-  the  regulation  of  the  school,  to   John  Huston  and  others. jority  oi  those    ,  r     .  .  . 
interested.      elected  trustees  of  the  said  school,  under  the  charter  of  in- 

corporation thereof. 
From  the  evidence  which  has  been  produced,  the  facts  of 

the  case  are  as  follows.  On  the  12th  of  March,  in  the  year 
1794,  a  certain  \Veigard  Miller,  conveyed  to  Christopher 
Ottmger  and  others,  in  fee  simple,  a  lot  of  ground  in  Ger- 
mantown  township,  on  which  a  stone  school-house  had  been 

erected,  ««  in  trust  for  the  use  of  the  neighbourhood  in  ge- 
neral, for  an  English  protestant  school,  and  for  no  other  use 

or  uses  whatever."  The  school-house  had  been  built,  be- 
fore this  conveyance,  by  voluntary  subscription  of  indivi- 

duals in  the  neighbourhood  ;  and  by  similar  subscriptions 
an  acre  of  adjoining  ground  was  purchased  from  Ann  Miller, 

in  the  year  1806,  the  legal  estate  of  which  was  vested  in  trus- 
tees for  the  same  use.  It  was  the  custom,  for  the  neigh- 

bours to  meet  from  time  to  time,  and  choose  trustees  for  the 

superintendance  of  the  school.  Things  went  on  in  this  man- 
ner, until  last  January,  when  some  of  the  neighbourhood, 

thinking  that  the  school  had  been  mismanaged,  and  that  its 
affairs  might  be  better  conducted  by  a  corporation,  proposed 
that  an  incorporation  should  be  procured  ;  but  the  proposi- 

tion was  negatived  by  a  large  majority,  at  a  meeting  regu- 
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larly  convened  ;  and  at  the  same  time  the  majority  elected      1822. 

the  defendants  trustees,  in  the  usual  manner.     But  the  mi-  Philadelphia. 

nority,  not  satisfied  with  these  proceedings,  formed  an  asso-    The  Com- 

ciation,  under  the  Act  of  April,  1791,  by  the  name  of  "  The   n»nweaith 

Harmony  school  association  at  Chesnuthill"  which  was  in-    JAHHETT 
corporated  on  the   20th  March,  1821.     Under  that  charter, 

the  relators,  John  Huston  and  others,  were  chosen  trustees, 
and  they  now  claim  the  possession  and  the  management  of 

the  school.     It  is  provided  by  the  4th  article  of  the  charter, 

that  its  corporation  shall  hold  "  all  and  all  manner  of  lands, 
tenements,  rents,  annuities,    franchises   and   hereditaments, 

heretofore  holden  by  the  said  association,  or  that  shall  be 

hereafter  purchased  by  them." 
It  is  difficult  to  perceive,  from  this  state  of  facts,  what 

pretension  the  relators  can  have,  to  take  the  possession  and 

management  of  this  school,  from  the  defendants.  It  cannot 

seriously  be  contended,  that  a  number  of  individuals  forming 

a  voluntary  association,  and  obtaining  a  charter,  under  the 

Act  of  April,  1791,  can  by  virtue  of  an  article  thrown  into 

their  charter,  appropriate  to  the  corporation,  property  which 
never  belonged  to  the  association.  Nothing  like  this  is  to 

be  found  in  the  Act  of  Assembly.  Now  the  property  in 

question,  never  did  belong  to  the  association,  (I  speak  not 

of  the  legal  estate,  but  of  the  trust  to  which  the  legal  estate 

was  subject,)  but  to  them,  and  many  others  who  were  opposed 
to  the  association.  Nay,  the  opponents  were  the  majority. 

And  can  it  be  supposed,  for  a  moment,  that  the  minority 

can  thus  defeat  the  wishes  of  the  majority  ?  It  is  very  pos- 
sible, that  the  school  might  be  better  managed  by  a  body 

corporate.  But  it  seems,  those  who  are  interested  in  it, 

do  not  think  so.  The  trust  is  loosely  expressed  "for  the 

use  of  the  neighbourhood"  It  would  have  been  better,  if 
the  manner  of  appointing  trustees  to  manage  the  school,  had 

been  provided.  Perhaps,  if  we  had  a  Court  of  Chancery, 

something  to  cure  that  defect,  might  be  done.  But  as  we 

have  no  such  Court,  there  is  no  authority,  but  the  Legisla- 
ture, which  can  interfere  in  such  a  case,  and  even  if  the  Le- 

gislature should  think  proper  to  act,  it  would  do  nothing  to 

alter  the  original  trust,  but  only  make  such  rules  and  regu- 
lations as  might  appear  necessary  for  carrying  that  trust  into 

effect. 
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1822.          It  is  the  opinion  of  the  Court,  that  the  defendants  have 

«•  shewn  good  cause  against  a  mandamus,  and  therefore  the 
The  Com-    ru^e  should  be  discharged. 
monweulth 

jAiTnWr  Rule  discharged. 
r>nd  others. 

DA  COSTA  against  GUIEU. 

January.  CASE  STATED. 

Where  an  THIS  cause  came  before   the   Court  on  a  case  stated. assignment 
was  made  for  John  P.  Garescht  and  Vital  M.  Garesche,  executed  an  as- 

of  aw-ommo-  signment  to  the  defendant,  and  a  certain  M.  Arnous,  de- 

dation  notes  ceased,  of  all  their  estate  and  effects,  in  trust  for  the  pay- 
subscnbedor  '          .  .  r   \ 
indorsed  tor    ment  or  their  debts,  m  the  order  and  manner  prescribed  in 

tne  said  assignment.     After  ordering  the  payment  of  cer- 

nerate  the  ma-  tain  preferred  debts  not  material  to  the  question  before  the kert  or  mdor-  .  . 
sersofsaid  Court,  the  assignment  provided  tor  the  payment  of  other 

Si?  [[ability,  debts  in  tne  following  words.  "  In  the  next  place,  they  (the 
held,  i.That  assignees)  shall  pay  and  satisfy  all  just  demands  against  the 
a  bill  drawn  ' 
on  the  assign-  grantors,  for  money  lent  by  other  persons  than  those  above 

accomraocU-  named,  and  pay  and  discharge  all  accommodation  notes  sub- 

tion,  in  favour  scribed  or  indorsed  for  them  by  other  persons  than  those  above 

edbythe  named  ',  so  as  to  exonerate  the  makers  or  indorsers'  of  the  said 

accJpKnd  notes,  from  their  liability  therefor."  The  plaintiff  was  the 
negociated  by  holder  of  a  writing,  drawn  by  P.  Bauduy  upon  the  assignors, 

is  embraced'  and  by  them  accepted,  in  the  words  and  figures  following. 
within  thisde-  rjollars  2000.  Wilmington,  March,  28,  1818.  Four  months scnption.  ° 

2.  That  the  after  date,  please  to  pay  to  my  order,  without  defalcation, 

countTbe-  **'  twenty  hundred  dollars,  P.  Bauduy.  Messrs.  J.  P.  &  V.  M. 
tween  the  as-  Qaresch^  Merchants,  Philadelphia.  On  the  face  of  the  in- signors  ana 

the  drawers  strument,  was  written  <l  accepted."  jf.  P.  fcf  V.  M.  Ga- 

of  such  paper  resche.  This  instrument  was  drawn  and  indorsed  by  P.  Ban- 
is  to  be  taken  juy  fQr  tnc  accommodation  of  the  assignors. into  conside-          » 
ration,  and 
the  remainder  after  deducting  such  balance,  to  be  paid  to  the  hoi  Jen. 
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Binney,  for  the  plaintiff. 
The  spirit  of  the  assignment  is  to  prefer  all  who  had  made 

themselves  liable  for  the   accommodation  of  the  assignors,    DA  COSTA 
and  this  would   include  the   paper   in  question.     The  term 
note  is  used  to  signify  a  promissory  note  or  a  bill  of  exchange  : 
and  this  is  the  case  as  well  in  legal  language  as  in  common 

parlance.     In  Tassel  v.  Lewis,   1    Ld.  Raym.   743,  a  gold- 
smith's note  is  spoken  of,  which  is  in  form  a  bill  of  exchange. 

In  Grant  v.  Vaughan9  3  Burr.  1516,  a  bill  directed,  '<pay  to 

Ship  Fortune  or  bearer,"  is  spoken  of  as  a  note  repeatedly, 
in  the  statement  of  the  case,  the  arguments,  and  opinions  of 
Lord   MANSFIELD  and  the  other  Judges..    In  Pearson  v. 

Garret,  Skinn.  398,  the  words  bill  and  note,  are   used  con- 
vertibly  in  speaking  of  the  same  instrument  which  was  strictly 
a  note  ;  and  indeed  as  note  may  mean  a  promissory  note  or 

bill  of  exchange,  bill  may  have  the  same  meaning.     In  Bull's 
N.  P.  269,  it  is  said,  "merchants'  notes  are  in  nature  of  let- 

ters of  credit  passing  between  one  correspondent  and  ano- 

ther in  this  form.  "Pray  pay  to  J.  S.  or  order  such  a  sum, 
witness  my  hand.     Now  if  the  correspondent  accept   this 
note,  he  becomes  chargeable  in  a  special  action  on  the  cus- 

tom."    Besides,  this  instrument  is  not  strictly  speaking  a  bill 
of  exchange,  which  is  an   instrument  by  which  one  orders 
another  to  pay  money  to  a  third  :  and   to  which  there  are 
three  parties.     This  assignment  was  drawn  for  the  accom- 

modation of  the  assignors,  and  had  no  force  till  it  was  ac- 
cepted.    It  thus  became  in  effect  a  promissory  note,  drawn 

by  the  assignors  in  favour  of  Bauduy  or  order.     The  term 
without  defalcation,  is  never  introduced  into  a  bill  of  ex- 

change.    It   is  a  term  peculiar  to  promissory  notes,  under 
the   laws   of  Pennsylvania.     The  paper  in  question  might 
have  been  declared  on  as  a  promissory  note.     A   bill,  says 
Chitty,  (on  Bills,  85,)  may  be  drawn  payable  to  the  drawer 
himself  :  though  in  that  case  it  is  more  in  the  nature  of  a 
promissory  note.     So  it  is  held  in  Shvttleworth  v.  Stevens, 
1  Campb.  407,  that  an  instrument  in  form  of  a  bill  may  be  de- 

clared on  as  a  bill  or  note.     In  Butler  v.  Crisp's,  1  Salk.  130. 
Lord  HOLT  says,  if  A.  has  money  to  lodge  in  BSs  hands,  and 
would  have  a  negotiable  note  for  it,  it  is  only  saying  thus: 
Mr.  B.  pay  me  or  my  order  so  much  money  value  to  your- 

self and  signing  this,  and  B.  accepting  it.     Or  he  may  make 



Hil  CASES  IN  THE  SUPREME  COURT 

1822.      the  common  note,  and  say  thus,  for  value  to  yourself  pay  me 
Philadelphia.  so  much.     But  the  great  question  is,  did  the  part  es  mean 
DA  COSTA    to  restnct  the   preference   to   a  promissory  note,  formally 

*»•         such,  or  was  it  meant  to  embrace  generally  accommodation 
GUIEU.  J 

paper. 

Keating  and  Duponceau,  contra. 
This  is  a  mere  question  of  construction  of  the  assignment, 

and  preferences  in  assignments  are  to  be  construed  strictly. 
Terms  used  in  instruments  are  to  be  understood  in  their 

common  popular  stnse,  unless  they  have  acquired  a  tech- 
nical meaning.  2  Com.  Cont.  531.  1  Pow.  Cont.  376.  407. 

1  Doug.  277.  The  instrument  here  is  strictly  a  bill  of  ex- 
change, and  its  nature  is  not  changed  by  being  made  paya- 

ble to  the  drawer.  Accommodation  note  is  a  well  known  ex- 
pression, and  never  used  in  reference  to  a  bill  of  exchange. 

The  words  "  makers  or  indorsers  of  said  notes,"  in  the 
assignment  are  material  to  shew  that  promissory  notes  were 
meant,  as  the  word  maker  applies  to  them  only  :  in  speaking 
of  bills  of  exchange  we  use  the  term  drawer.  In  the  case 
before  the  Court  there  were  promissory  notes  on  which  the 
preference  might  operate.  It  is  true,  that  in  bookkeeping 
bills  payable  and  bills  receivable,  comprehend  notes  :  but 
this  is  for  convenience.  In  law  and  in  proper  speech,  bills  and 
notes  are  different,  and  the  contracts  are  different.  England 
did  not  receive  the  commercial  law  till  long  after  it  had 

been  used  in  Europe,  and  that  has  occasioned  some  confu- 
sion in  the  elder  books.  But  of  late,  the  language  of  Courts 

and  merchants  has  been  more  accurate.  The  word  note  is 

used  in  our  Courts  for  promissory  note.  1  Binn.  430,  432, 
433.  Chitty  24,  uses  bill  to  mean  bill  of  exchange  :  and 
note  for  promissory  note.  Note  formerly  meant  a  memo- 

randum, and  was  used  extensively  :  but  now  it  has  a  received 

signification,  and  is  applied  simply  and  exclusively  to  a  pro- 
missory  note,  when  employed  in  reference  to  negotiable 

paper. 

Binney,  in  reply. 

The  main  intent  of  the  preference  in  this  instrument  was 
to  secure  those  persons  to  whom  the  assignors  were  under 
honorary  engagements  :  those  who  became  responsible  from 
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friendship  only.     The  words  makers  or  indorsers  are  relied      1822. 

on.     This  is  a  very  critical  remark.     But  why  may  not  the  ph 
drawer  of  a  bill  be  called  the  maker  ?  Besides  the  drawer    DA  COSTA 
of  the  bill  was  also  the  indorser. GUIEU. 

The  opinion  of  the  Court  was  delivered  by 
TILGHMAN  C.  J. — The  question  is,  whether  it  was  an  ac- 

commodation note  within  the  meaning  of  the  clause  of  the 
assignment  before  mentioned.     It  is  contended  by  the  de- 

fendant, that  it  was  not,  because  nothing  but  promissory  notes 
were   intended  to  be   provided  for.     If  the  provision   had 
been  for  promissory  notes,   in   express  terms,  the   plaintiff 
would  have  had  nothing  to  say,  because  he  is  not  the  holder 
of  a  promissory  note.     But  the   assignment  does  not  men- 

tion promissory  notes  expressly.     We   must  endeavour  to 
ascertain  therefore,  what  kind  of  paper  was  intended  to  be 
preferred,   and  whether  the  words   of  the  assignment  are 
sufficient  to  carry  the  intention  into  effect.    The  intent  seems 
to  have  been,  to  indemnify  those  persons  who  had  subscribed 

,     or  indorsed  negotiable  paper,  for  the  accommodation  of  the 
assignors.  Since  the  expiration  of  the  Bankrupt  Law,  this  kind 
of  preference  has  been  very  common,  and  has  been  deemed  fair. 
That  intent  would   embrace  the  paper  held  by  the  plaintiff, 
which  was  subscribed   and  indorsed  by  Bauduy,  for  the  ac- 

commodation of  the  assignors.     But  it   is  objected  by  the 
defendant,  that  it  was  not  within  the  words  of  the  assign- 

ment, because  it  is  not  a  note,  but  a  bill.     Without  doubt  it 
is  a  bill,  but  it  does  not  follow,  that  it  may  not  be  also  a  note. 
I  confess,  I  think   it  may  be  more  accurately  called  a  bill, 
than  a  note;  but  yet  the  authorities  produced  on  the  argument, 
shew  that  note  has  been  considered  as  a  general  term,  com- 

prehending both  bills  and  promissory  notes.     What   were 

formerly  called  goldsmith's  notes,  were   in  form   a   bill,  by 
which  a  person  ordered  his  banker,  to  pay  a  sum  of  money 
to  another,  or  sometimes  the  bearer,  (see  1  Ld.  Raym.  743. 
Tassel  v.  Lewis.}     In  the  case  of  Pearson  v.  Garrett,  Skinn. 
398,  bill  and  note,  are  used  as  synonymous  termsr     These, 
to  be  sure,  are  old  cases,  decided  when  commercial  law  had 

not  made  great  progress,  in  England.     But,  to  come  to  later 
times.     In  Grant  v.  Vaughan,  Lord  MANSFIELD  repeatedly 

VOL.  VII.— 3  O 
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1822.  speaks  of  an  instrument  which  was  •»  bill,  as  a  note.  It  was 
Philadetplda.  in  these  worjs.  i,  pay  to  ship  Fortune  or  bearer."  3  Burr. 

1516.  And  in  Bull.  N.  P.  7  Ed.  269,  is  the  following  pas- 

sage.  "  Merchants  notes  are  in  nature  of  letters  of  credit 
passing  between  one  correspondent  and  another,  in  this  form. 
Pray  pay  to  /.  S.  or  order,  such  a  sum  ;  witness  my  hand, 

&c."  This  is  great  authority,  to  which  I  will  add,  that  in 
strictness,  when  a  promissory  note  is  to  be  described,  it  is 

called  a  promissory  note,  and  not  simply,  a  note.  This  ap- 
pears from  the  form  of  declaration  on  a  promissory  note, 

in  which  it  is  set  forth,  that  the  defendant  made  his  certain 

note  in  writing  called  a  promissory  note.  Considering  then, 

that  these  assignors  did  not  make  use  of  the  expression  pro- 
missory note,  it  would  be  hard  that  the  drawer  of  the  paper 

in  question  should  remain  exposed  to  loss.  He  lent  his 
name,  for  the  accommodation  of  the  assignors  ;  his  case  falls 
within  the  spirit  of  the  intended  indemnification,  and  is  there- 

fore entitled  to  all  the  favour  which  can  be  lawfully  shewn 
to  it.  I  am  of  opinion,  that  the  instrument  held  by  the  plain- 

tiff is  an  accommodation  note1  within  the  meaning  of  the  as- 
signment, and  therefore  he  is  entitled  to  judgment  upon  the 

case  stated. 

Judgment  for  the  plaintiff. 

After  the  foregoing  opinion  was  delivered,  the  following 
additional  case  was  stated  for  the  opinion  of  the  Court. 

The  opinion  of  the  Court  is  further  requested  upon  this 
question,  with  reference  to  the  former  case  stated  ;  whether 

the  plaintiff  and  those  who  like  him,  hold  Mr.  Bauduy's 
bills  or  notes,  drawn  or  endorsed  tor  the  accommodation  of 

y.  Gr.  &?  V.  M.  Garesche,  the  assignors,  are,  under  the  terms 
of  the  assignment,  entitled  to  be  paid  out  of  the  assigned  es- 

tate, without  regard  to  the  state  of  the  balance  of  accounts, 
and  outstanding  paper,  existing  between  the  said  Bauduy, 

and  the  said  J.  P.  &  V.  M.  Garesche,  at  the  time  of  the  as- 
signment, and  so  continuing  to  this  day,  or  whether  those 

balances  or  either  of  them  are  to  be  taken  into  consideration 

by  the  assignee  in  distributing  the  assets  among  this  class 
of  creditors. 
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After  argument,  the  opinion  of  the  Court  was  delivered  by      1822. 

TILGHMAN  C.  J.—It  was  intended  by  the  assignment  of  Philadelphia. 
Messrs.  Garesche,  that  the  subscribers  or  indorsers  of  paper  DA  CosTA 

for  their  accommodation  should  be  indemnified  ;  but  there  Gp,'EU 
was  no  intention  to  give  a  preference  to  the  holders  of  such 
accommodation  paper,  although  it  might  happen  that  such 
holders  would  obtain  a  preference,  because  the  subscribers 

or  indorsers  could  not  be  indemnified  otherwise  than  by  pay- 
ing the  whole  debt.  But,  if  the  subscribers  or  indorsers, 

were  indebted  to  Messrs.  Garesche,  on  other  accounts,  they 

would  be  indemnified,  by  deducting  the  balance  of  those  ac- 
counts, from  the  amount  of  the  accommodation  paper,  and 

paying  the  remainder  to  the  holders  of  the  paper.  It  would 
be  unjust,  that  this  fund  assigned  by  Messrs.  Garesche,  for 
the  benefit  of  their  creditors,  in  general,  should  more  than 
indemnify  their  friends,  who  had  lent  their  names  for  their 
accommodation  ;  which  would  be  the  case,-  if  the  whole 

amount  of  the  accommodation  paper  were  paid,  without  regard 
to  the  balance  of  other  accounts.  It  is  the  opinion  of  the 
Court  therefore,  that  such  balances  should  be  taken  into  the 

calculation.  As  to  accommodation  paper  which  may  have 

"been  issued  by  Messrs.  Garesche^  in  exchange  for  other  pa- 
per of  like  kind,  on  which  their  friends  had  become  respon- 

sible for  them,  the  Court  can  give  no  opinion  until  they  are 
informed  of  all  circumstance  attending  it. 

GIBSON  J. — Was  absent  at  the  argument  and  gave  no  opi- 
nion. 

WILLING  and  wife  and  another  against  BROWN. 

PARTITION  by  Thomas  M.  Willing'  and  Jane  his  wife, 
and  Henry  Nixon  against  John  H.  Brown,  tried  before  DUN-  privity  and 

CAN  J.  at  Nisi  Prius  in  November  last,  and  verdict  for  the  direction  a* 

plaintiffs.     The  defendant  now  moved  for  a  new  trial.  marshal's  sale is  made,  is  es- 

topped from 
controverting 

the  sale  so  far  as  relates  to  any  interest  he  possessed, 
An  equitable  title  is  sufficient  in  Pennsylvania  to  recover  upon  in  partition. 



468 CASES  IN  THE  SUPREME  COURT 

1822.          Binney  and  Channcey,  for  the  defendant,  and  J.  Sergeant 

"•  and  Rawle,  for  the  plaintiffs.     The  case  was  submitted  to 
\\ILUNU     the  Court  without  argument. 
and  others 

v. 
Bnowu. The  opinion  of  the  Court  was  delivered  by 

TILGHMAN  C.  J.— -In  this  action  of  partition,  the  plain- 
tiffs claim  thirty-three-eightieths  of  a  house  and  lot  in  Front 

street  in  the  city  of  Philadelphia.  They  derived  their  title 
from  John  Nixon  deceased,  who  was  a  purchaser  at  a  sale  by 
the  marshal  of  the  United  States,  by  virtue  of  a  writ  or  writs 
of  Venditioni  Exponas  issued  from  the  District  Court  of 

Pennsylvania.  And  in  order  to  make  good  the  plaintiffs' 
claim  to  thirty-three-eightieths,  it  was  necessary  to  shew  that 
the  marshal  had  lawfully  sold  all  the  interest  in  this  house 
and  lot,  which  was  vested  in  Francis  West,  Benjamin  West, 
and  the  heirs  of  .John  West,  deceased.  The  plaintiff  proved 

that  the  United  States  had  obtained  judgments  against  Fran* 
cis  West)  Benjamin  Went,  and  the  heirs  of  John  West ;  and 

that  a  venditioni  exponas  had  issued  regularly  on  the  judg- 
ment against  the  heirs  of  John  West,  upon  which  the  mar- 

shal advertised,  that  he  would  sell  all  the  rights  of  Francis 

West,  Benjamin  West,  and  'John  West,  deceased,  and  actually 
did  sell  and  convey  all  their  rights  to  John  Nixon,  who  was 
the  highest  bidder  at  the  sale.  But  the  plaintiffs  could  not 

shew,  that  writs  of  venditioni  exponas  had  issued  on  the  judg- 
ments against  Francis  and  Benjamin  West.  They  gave  evi- 
dence however,  that  the  right  of  Benjamin  West  was  vested 

in  Francis  West,  and  that  the  marshal  made  sale  of  the  inter- 
est of  Francis  and  Benjamin  West,  at  the  request,  and  under 

the  direction  of  Francis  West.  Judge  DUNCAN,  before  whom 
the  cause  was  tried,  charged  the  jury,  that  if  they  should  be 
of  opinion  that  the  sale  was  made  with  the  privity,  and  under 

the  direction  of  Francis  West,  and  that  he  possessed  the  in- 
terest of  Benjamin,  he  was  estopped  from  controverting  the 

sale,  and  the  verdict  should  be  for  the  plaintiffs.  There  is 
no  doubt  that  this  direction  was  right,  for  it  would  be  against 

all  equity,  to  permit  the  purchaser's  title  to  be  disturbed,  by 
the  man  who  encouraged  him  to  make  the  purchase.  The 
only  question  then,  will  be,  whether  this  kind  of  equity  is 

sufficient  to  support  an  action  of  partition.  This  hardly  de- 
serves the  name  of  question,  as  it  is  very  clear  that  if  such 
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a  title  be  not  sufficient,  the  common  transactions  of  business 
will  be  brought  to  a  stand  in  Pennsylvania.  If  we  had  a 
Court  of  Chancerv,  it  would  compel  Francis  West  to  execute 
a  conveyance,  to  the  plaintiffs.  But  we  have  no  such  Court; 
our  practice  therefore  has  been,  in  such  case,  to  consider 
that,  as  actually  done,  which  a  Chancellor  would  decree  to 
be  done.  That  is,  applying  the  rule  to  the  case  before  us,  we 
assume  that  a  conveyance  has  been  made  by  Francis  West  to 
the  plaintiffs.  Upon  that  assumption,  the  jury  proceeded, 
when,  under  the  charge  of  the  Court,  they  found  a  verdict 
for  the  plaintiffs.  I  am  of  opinion  therefore  that  the  verdict 
was  right,  and  the  motion  for  a  new  trial  should  be  denied. 

469 

1822. 

BHOWX. 

Motion  for  a  new  trial  denied. 

GIBSON  J. — Did  not  sit  in  this  cause,  being  related  to  one 
of  the  parties  concerned. 

The  Commonwealth  against  GILLESPIE  and  another. 

Monday, 

January  7. 

THIS  was  an  indictment  containing  nine  counts  against    A  count  in 
_.     />•>•        .'  •    f      -r-r    «  r  i  •        i       T»/r  i     s~<  &n  indictment. 
D.  Gnlespie  and  U.  a.  Gregory,  found  in  the  Mayor  s  Court  charging  that 

of  the  city  of  Philadelphia,  and  removed  to  this  Court  by  ̂ddae^"tdearnt ticket  and 
tickets,  in  a  lottery  not  authorised  by  the  laws  of  the  Commonwealth,  is  bad  for  its  generality.    It 
should  specify  the  name  of  the  lottery,  and  the  number  of  tickets  sold. 

But  a  count,  charging  a  conspiracy  to  sell  a  lottery  ticket  and  tickets,  in  a  lottery  not  authorised 
by  the  laws  of  the  Commonwealth,  is  good. 

It  is  no  objection  on  demurrer  or  in  arrest  of  judgment,  that  several  distinct  offences  of  the  same 
nature,  are  joined  in  the  same  indictment,  whether  in  misdemeanour  or  felony:  but  the  Court 
might,  in  their  discretion,  compel  the  prosecutor,  in  felony,  to  elect  on  what  charge  he  would  pro- 
ceed. 

Several  persons  may  be  charged  in  the  same  indictment,  for  the  same  act,  when  the  act  admits 
of  (he  agency  of  several. 

So,  also,  several  persons  may  be  charged  in  the  same  indictment,  in  different  counts,  for  diffe- 
rent offences,  though  the  Court,  in  its  discretion,  might  quash  such  indictment. 

One  may  be  made  liable  criminally  for  the  acts  of  his  agent,  if  he  had  a  participation  in  then 
:md  tin- jury  may  deduce  such  participation  from  circumstantial  evidence. 
A  conspirator  may  be  convicted  in  the  place  where  the  overt  act  is  done  in  pursuance  of  the  con- 

spiracy. One  who  procures  a  misdemeanour  to  be  committed,  is  guilty  in  the  place  whe/e  it  is 
committed  by  his  procuree. 

If  the  indictment  charge  that  the  defendant  sold  a  lottery  ticket,  in  the  words  and  figures  fol- 
lowing, it  must  contain  a  literal  recital  of  the  ticket ;  anil  a  variance  in  spelling  a  name,  (hough  the 

sound  is  the  same,  as,  Burrill,  for  Burrall,  is  fatal. 
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GIU.ESPIE 
and  another. 
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certiorari.  It  was  tried  before  DUNCAN  J.  at  Nisi  Prius, 
jn  November,  1821,  and  a  verdict  of  guilty  was  rendered  on 
tne  ̂ rst»  third,  fifth,  sixth  and  ninth  counts,  and  of  not 

guilty  on  the  second,  fourth,  seventh  and  eighth  counts. 

The.  first  count  charged  that  both  the  defendants  did  con- 
spire to  sell  and  expose  to  sale,  and  cause  and  procure  to  be 

sold  and  exposed  to  sale,  a  lottery  ticket,  and  tickets  in  a  lot- 
tery not  authorised  by  the  laws  of  the  Commonwealth. 

The  secondcount  charged  that  they  did  combine  to  adver- 
tise and  cause  to  be  advertised  for  sale,  a  lottery  ticket  and 

tickets  in  a  lottery  not  authorised  by  the  laws  of  the  Com- 
monwealth. 

The  third  count  charged  that  they  did  sell  and  expose  to 
sale,  and  cause  to  be  sold  and  exposed  to  sale  a  lottery  ticket 
and  tickets,  in  a  lottery  not  authorised  by  the  laws  of  the 
Commonwealth. 

The  fourth  count  charged  that  they  did  advertise  and  cause 
*tobe  advertised  for  sale  a  lottery  ticket  and  tickets  in  a  lot- 

tery not  authorised  by  the  laws  of  the  Commonwealth. 

The  fifth  count  charged  that  Gillespie  did  sell  and  expose 
to  sale,  and  cause  to  be  sold  and  exposed  to  sale,  a  lottery 
ticket  and  tickets  in  a  lottery  not  authorised  by  the  laws  of 
this  Commonwealth. 

The  sixth  count  contained  the  same  charge  as  the  fifth, 

against  Gregory. 

The  seventh  count  charged  that  Gillespie  did  advertise 
and  cause  to  be  advertised  for  sale  a  lottery  ticket  and  tick- 

ets in  a  lottery  not  authorised  by  the  laws  of  this  Common- 
wealth. 

The  eighth  count  charged  the  same  offence  as  the  seventh, 
against  Gregory. 

The  ninth  count  charged  that  both  did  sell  and  expose  to 
sale,  and  caused  to  be  sold  and  exposed  to  sale  a  lottery  ticket 
in  a  lottery  not  authorised  by  the  laws  of  this  Commonwealth, 



OF  PENNSYLVANIA.  4,71 

which  said  lottery  ticket  is  in  the  words  and  figures  follow-      1822. 
ing,  that  is  to  say  : 

The  Com- 

STATE  OF  NEW-YORK.  Tlth GllLESPIE and  another. 

THIRD  LOTTERY.  EXCELSIOR.  No.  3436. 

g  LITERATURE  LOTTERY.  No.  3. 
72    • 

9  S.         THIS  Ticket  will  entitle  the  holder  to  such  prize •  8 

So      
as  shall  

be  drawn  
to  its  number,  

in  the  Third  
Lottery 

<§**.„      for  the  promotion  of  Literature  and  for  other  pur- 
o  =  J      poses,  agreeably  to  the  Act  of  the  Legislature  of  this 

5°! 

I 

I       State,  13th  April,  1814,  subject  to  a  deduction  of 

fifteen  per  cent.  —  New-York,  November,  1819. 

.  JON.  BURR  ALL,  President. •5  en 
«  ..  /***'•.•   •   •  .-   -f 

%  J.  B.  YATES,  Secretary. 

In  the  original  ticket  given  in  evidence,  the  name  in  the 
margin  was  Jonathan  Burralt,  and  the  letter  B  was  written 

thereon,  immediately  before  the  name  of  J.  B.  Yates,  Secre- 
tary. • 

The  defendants  now  moved  in  arrest  of  judgment,  and 
also  for  a  new  trial,  and  assigned  the  following  reasons. 

Reasons  in  arrest  of  judgment. 
1.  The  offence,  for  which  the  defendants  are  indicted,  is 

not  described  with  sufficient  certainty. 
2.  The  indictment  is  against  two  defendants,  and  contains 

counts  against  each  of  them  separately. 
3.  Two  or  more  distinct  offences  are  charged  in  the  same 

counts  in  the  indictment. 

4.  The  verdict  is  against  the  two  defendants,  not  only  up- 
on counts  in  which  they  are  both  counted  against,  but  upon 

counts,  in  which  they  are  charged  singly  and  separately. 

Reasons  for  a  new  trial. 
1.  There  was  a  variance  between  the    ticket  described 
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1822.      in  the  ninth  count  of  the  indictment,  and  the  ticket  given  in 
Philadelphia,  evidence  upon  that  count,  to  the  jury. 
The  Com  2.  The  court  erred  in  admitting  as  evidence  to  go  to  the 
roonweaith  jury,  a  ticket  which  varied  from  the  ticket  described  by  words 
GULESPIK  and  figures  in  the  indictment. 
tM  another.       3<  The  verdict  was  against  iaw  anci  evidence. 

Chauncey  and  Binney,  for  the  defendants,  now  argued  both 
these  motions. 

The  offence  is  not  described  with  sufficient  certainty. 
It  is  an  invariable  rule  in  an  indictment,  that  the  offence  is 

to  be  particularly  set  out,  except  in  indictments  against  com- 
mon scolds  and  barretors.  The  facts  of  the  offence  should 

be  stated  specially,  1  Chitt.  227.  231.  2  Hawk.  Ch.  25.  sec. 
57.  59  .74.  1  Show.  390.  2  Leon.  38.  2  Hale.  169.  182.  In 

the  case  of  Stewart  v.  The  Commonwealth,  1  Serg.  &  Rawle-> 
342,  this  Court  determined  that  a  charge  that  the  defendant 
stole,  took  and  carried  away  sundry  promissory  notes  for  the 
payment  of  money  of  the  value  of  eighty  dollars,  was  too 
vague  and  uncertain,  and  reversed  the  judgment.  Further, 
two  persons  cannot  be  indicted  for  two  separate  offences  in 
the  same  indictment.  Yet,  here  the  defendants  are  charged 

in  the  same  counts,  with  selling  a  ticket  or  tickets,  or  caus- 
ing them  to  be  sold.  In  United  States  v.  Sharps  et  at.  1  Pet. 

118,  it  was  held  that  the  several  offences  cannot  be  charged 
in  the  same  count  of  an  indictment.  As  to  the  conspiracy 
charged,  there  is  no  Act  of  Assembly,  making  a  conspjracy 
to  sell  lottery  tickets,  unlawful. 

We  contend  that  there  should  be  a  new  trial,  because  there 
are  variances  between  the  last  count  of  the  indictment,  and 

the  lottery  ticket  given  in  evidence.  In  the  indictment,  the 
name  is  Burrill,  in  the  ticket,  Burrall.  The  indictment  has 

no  letter  B :  in  the  ticket,  there  is  the  letter  B.  Yet,  the  in- 

dictment lays  the  ticket"  in  the  words  and  figures  following." 
The  Commonwealth  is  therefore  bound  to  prove  it  as  laid, 

even  to  a  letter.  There  ought,  also,  to  be  a  new  trial,  be- 
cause there  was  no  evidence  of  any  conspiracy.  The  evi- 
dence was,  that  Gregory  sold  one  ticket,  on  which  the  jury 

found  them  guilty  jointly  and  severally.  It  appeared,  that 
Gillespie,  lived  in  New  York,  and  Gregory  was  a  boy  about 
fourteen  years  of  age,  in  the  office.  He  must  have  been  the 
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servant  of  Gillespies'  agent,  and  he  sold  the  ticket.     Gilles-      1822. 

pie  might  be  guilty  of  selling  through  his  agent,  but  was  ' 
guilty  of  conspiracy.     One  is  not  answerable  criminally  for    The  Com. 

the  act  of  his  servant,  unless  the  servant  acted  by  his  order.  ra°n*ealll» 
GILLESPIZ 

Biddle  and  Kittera,  for  the  Commonwealth. 

1.  The  conspiracy  is  the  crime  ;  the  thing  conspired  to  be 
done  need  not  be  specially  described.  3  Chitt.  1143.  A  con- 
spiracy,   to  indict  one  of  a  crime  punishable  by  law  without 
setting  forth  the  crime,  is  good,  2  Burr,  993.     In  Collins  v. 
The  Commonwealth,   3  3erg.  &?  Rawle,  22O,  it  is  decided 
that  the  conspiracy  alone  constitutes  the  offence.     Here,  the 
offences  are  set  out  in  the  words  of  the  Act  of  Assembly,  and 
where   a   statute  constitutes    the  offence,  it  is   sufficient  to 

charge  it  in  the  words  of  the  Act.  3  Bac.  Ab.   570.      Com- 

monwealth v.  Boyer,  1   Binn.  201.    2   Teates.  451.  2  Hole's 
P.  C.  170.     East's  C.  L.  985.     Certainty  to  a  common  in- 

tent is  sufficient.      1  Chitt.  159.   1   Mass.  Rep.  340.  2  Mass. 

Rep.  378.  397- 
2.  It  is  objected,  that  the  two  defendants  are  indicted  for 

separate  offences.     Where  several  join  in  an  offence,  they 
may  be  joined  in  the  same  indictment.     1  Chitt.  289.     The 
Act  of  Assembly  of  the  28th  of  March,  1805,  Purd.  Dig.  274, 
requires  that  where  several  join  in  an  offence,   they  shall  be 
joined  in  the  same  indictment. 

3.  Two  separate  offences  are  not  joined  in  the  same  count 
of  this    indictment.       Doing   and  causing   to  be   done  are 
the  same  thing,  and  are  always  charged  as  one.  Composing, 
printing  and  publishing  a  libel  are  joined  in  the  same  count. 
1  Chitt.  169.   Thus,  that  the  defendant  did  set  up,  occupy  and 
exercise  a  trade.  2  Chitt.  506.  So,  also,  where  a  statute  was 

enacted  against  packing,  loading  or  putting  on  board,  fkc., 
the  indictment  charged  that  the  defendant  did  pack,  load  and 
put  on  board.  2  Chitt.  25O. 

4.  The  fourth  reason  is  not  founded  in  fact  :  both  the  de- 

fendants were  not  convicted  on  any  count  against  one.    If  it 
appear  so,  it  is  a  clerical  error. 

On  the  motion  for  a  new  trial,  they  contended  that  the  va- 
riance alleged  in  the  name,  was  in  the  ornamental  part  —  in 

the  margin  where  the  names  of  the  managers  were  inserted. 
VOL.  VII.—  3  P 



CASES  IN  THE  SUl'KKME  COURT 

1822.      Besides,  the  names  are  in  sound  the  same,  whether  spelled 
Philadelphia.  Snrrill  or  Bnrrall  ;  and  such  variance  is  immaterial.  1  Phil. 
The  Com-    Ev-  1^6.     Variances  in  stating,  U.  States  for  United  States, 

mon  wealth    Ontario  Messenger  for  The  Ontario  Messenger,  William  T. 
GH.USSPIE    Robinson  for   William  Robinson,  were    held   not    material. 

»d  another.  g  johngm  127>     10  johns,  543.     5  J0fms.  34.     The  other 
alleged  variance  in  the  letter  B.  was  left  to  the  jury  for  them 
to  determine,  whether  it  was  on  the  ticket  when  sold,  or 
placed  there  afterwards  to  denote  that  it  drew  a  blank.  The 
principal  is  liable  for  the  acts  of  the  agent.  B.  N.  P.  6. 
4  Bac.  Ab.  458. 

The  opinion  of  the  Court  was  delivered  by 
DUNCAN  J.  —  This  indictment  consisted  of  nine  Courts. 

The  jury  have  found  separate  verdicts. 
On  thejirst,  which  was  for  conspiring  to  sell  lottery  tickets, 

in  a  lottery  not  authorised  by  the  laws  of  this  Common- 
wealth, the  jury  have  found  the  defendants  guilty,  so  far  as 

relates  to  a  ticket.  On  the  second,  which  was  for  a  conspiracy 
to  advertise,  not  guilty  against  both.  On  the  third  count 
against  both,  for  selling  lottery  tickets  not  authorised  by  the 
laws  of  this  Commonwealth,  guilty  of  selling  a  lottery  ticket. 
On  the  fourth,  for  advertising  such  lottery  tickets,  not  guilty. 
On  ihejifth,  against  Gregory  for  selling  such  lottery  tickets, 
guilty  as  to  one  ticket.  On  the  sixth,  against  Gillespic  for 
selling  such  lottery  tickets,  guilty  as  to  one  ticket.  On  the 
seventh,  for  advertising,  against  Gregory,  not  guilty.  On  the 
eighth,  for  advertising,  against  Gillespie,r\ot  guilty.  On  the 
ninth,  for  selling  a  lottery  ticket  set  out  in  words  and  figures, 
guilty  against  both. 

The  defendants  have  moved  for  a  new  trial,  and  in  arrest 

of  judgment.  The  motion  in  arrest  of  judgment,  I  will  first 
consider.  The  reasons  in  arrest  of  judgment,  are,  that  the 
offence,  in  the  3d,  5th,  and  6th,  counts,  is  not  laid  with  suf- 

ficient certainty  ;  that  the  offences  could  not  be  laid  in  the 
same  indictment  j  that  the  defendants  could  not  be  indicted 

jointly  and  severally  in  the  same  indictments.  I  do  not 
think  it  necessary  to  set  out  the  ticket  or  tickets  ;  but  the  in- 

dictment should  state,  what  was  the  name  of  the  lottery,  and 
the  number  of  tickets  sold,  where  the  charge  is  for  adver- 

tising or  selling.  For  the  charge  must  contain  a  certain  cles- 
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cription  of  the  crime  of  which  the  defendant  is  accused,  and      1822. 
a  statement  of  the  facts  by  which  it  is  constituted,  so  as  to 
identify  the  accusation,  lest  the  grand  jury  should  find  a  bill    The  Com- 
for  one   offence,  and  the  defendant  be  put  on  his  trial  for 1 

another,  without  any  authority  ;  so  that  the  Court  may  see 

a  definite  offence  on  record,  that  they  may  apply  the  judg-  ai 
ruent,  and  the  punishment  which  the  law  prescribes  ;  and  so 

that  the  defendant's  conviction  or  acquittal  may  insure  his 
subsequent  protection  ;  that  he  may  be  enabled  to  plead 
it  in  bar  of  any  subsequent  proceedings.  The  indictment 
ought  to  state  the  fact,  with  as  much  certainty  as  the  nature 
of  the  crime  will  admit.  There  are  cases,  consisting  of  a 
series  of  transgressions,  which  constitute  the  offence,  a  being 
a  common  scold  or  barretor  ;  keeping  a  disorderly  house,  &c., 
where  it  must  be  charged  generally.  An  indictment  ought, 
at  least,  to  be  as  certain  as  a  declaration.  An  indictment  for 

fishing  in  a  fishery,  and  taking  away  divers  fish,  was  bad  at 
common  law.  Key  v.  Marshal,  2  Kcb.  594.  For  it  is  mate- 

rial that  the  defendant  should  be  apprised  of  the  charge 
against  him,  in  order  to  prepare  for  his  defence  ;  and  it  is 

clear  that  an  indictment  for  stealing  divers  fish,  not  specify- 
ing the  number,  would  be  insufficient.  Paley  on  Convic- 

tions, 82.  An  indictment  for  engrossing  a  great  quantity  of 
straw  and  hay,  without  mentioning  the  quantity,  quashed  for 

uncertainty.  Cro.  Car.  380.  1  Stra.  497,  King-  v.  Gibbs. 
Indictment  for  selling  divers  quanties  of  beer  in  unlawful 

measures,  is  too  general  ;  for  the  Court  cannot  form  a  judg- 
ment in  what  degree  to  punish  the  defendant.  In  trespass, 

the  number  and  nature  of  things  ought  to  be  mentioned. 

Playter's  Case,  5  Rep.  34. 
A  conviction  on  Stat.  43.  El.  C.  7,  for  cutting  down  di- 

vers lime  trees,  quashed  for  uncertainty  ;  the  number  not 

being  set  out.  Queen  v.  Burnaby,  2  Ld.  Raym.  900.  In  tres- 
pass for  taking  divers  goods,  not  saying  what  goods,  judg- 
ment arrested  after  verdict,  for  uncertainty  in  not  specifying 

what  the  goods  were,  so  that  the  recovery  could  not  be  pleaded 
in  bar  of  another  action  brought  for  the  same  goods.  Wiat  v. 
Essington,  2  Ld.  Raym.  1410;  and  see  2  Sound,  notes,  310. 
The  third,  fifth,  and  sixth  counts,  cannot  be  supported,  and 
judgment  on  them  must  be  arrested.  In  Stewart  v.  The 
Commonwealth,  a  judgment  on  an  indictment  for  stealing 
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1822.      sundry  promissory  notes   for  the  payment  of  money  of  the 

'Wa-  value  of  eighty  dollars,  of  the  goods  and  chattels  of  A.,  was 
The  Com-    reversed    for   the    vagueness   and    uncertainty,   4   Serg.    &? 
mmwnlth     Rawle,  194. 

u» 

Giu-tspfF.  But  the  same  reason  does  not  apply  to  the  first  count,  for 

''  the  conspiracy  itself  is  the  crime.  It  is  different  from  an  in- 
dictment for  stealing,  or  action  for  trespass,  where  the  offence 

consists  of  an  act  done,  which  it  is  clearly  in  the  power  of 
the  prosecutor  to  lay  with  certainty.  The  conspiracy  here 
was,  to  sell  prohibited  lottery  tickets,  any  that  he  could  sell ; 

not  of  any  particular  prohibited  lottery,  but  of  all.  The  con- 
spiracy was  the  gravamen,  the  gist  of  the  offence. 

These  several  charges,  as  laid  in  the  indictment,  are  dif- 
ferent modes  of  laying  the  same  offence.  But  if  the  offences 

were  different,  separate  offences,  it  is  no  objection  either  on 
demurrer  or  in  arrest  of  judgment,  that  separate  offences  of 
the  same  nature,  are  joined  against  the  same  defendant. 
Even  in  case  of  felony,  though  it  be  true  that  no  more  than 
one  offence  should  regularly  be  charged,  in  one  indictment, 
and  that  the  Court  would  quash  the  indictment  before  plea, 
or,  if  on  the  trial,  the  Court  should  think  it  might  confound 
the  prisoner,  they  may  exercise  a  discretion  in  compelling  the 
prosecutor  to  elect  on  which  charge  he  will  proceed,  yet 

even  in  felonies,  there  is  no  objection  to  the  insertion  of  seve- 
ral distinct  offences  of  the  same  degree,  though  committed 

at  different  times,  in  the  same  indictment  against  the  same 

offender  ;  and  it  is  no  ground  of  demurrer,  or  in  arrest  of  judg- 
ment, and  counts,  where  offences  are  of  the  same  nature, 

counts  at  common  law,  and  on  a  statute,  may  be  joined, 
1  Chitty  C.  L.  175.  In  misdemeanor,  no  objection  can  be 
made  to  joining  several  in  the  same  indictment  in  any  stage 

of  the  proceeeding.  2  Burr.  984.  Nor  does  it  form  any  ob- 
jection, that  several  are  joined  in  the  same  indictment,  for  the 

same  act.  For  though  torts  are  in  their  nature  several,  and 
each  one  must  answer  for  his  own  independent  crime,  yet 
when  the  act  admits  of  the  agency  of  several,  as  assault  and 
battery,  or  libel,  they  may  be  indicted  jointly  or  severally. 
Not  so  of  perjury,  because  the  assignment  must  be  of  the 
very  words  uttered,  and  the  words  of  one  cannot  be  applied 
to  another  ;  or  where  the  criminality  arises  in  consequence 
of  some  personal  disqualification,  as  for  exercising  a  trade  not 
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having  served  a  due  apprenticeship.     Nor  is  the  objection      1822. 

maintained,  that  several  persons  could  not  be  severally  in--^ 
dieted  in  the  same  bill  for  separate  offences.     For  though  it    TheCom- 

might  be   in  the  discretion  of  the  Court,  to  quash  such  in-    m<>nweaiUi 
dictment,  yet   it  cannot   be   taken  advantage  of  in  arrest  of    GILLESPIE 
judgment.     For  they  are  considered  as  several  indictments 

in  point  of  law.     Ld.  Hale,  2  H.  H.  P.  C.  174,  says,  «  it  is 
in  common  experience  at  this  day,  that  twenty  persons  may 
be  indicted  for  keeping  disorderly  houses,  and  they  are  duly 
convicted  on  such  indictments  ;  for  the  word  separalite  makes 
the  several  indictments."     The  first  and  ninth  counts  are 
good  counts,  and  judgment  should  be  rendered  on  them. 

But  there  is  a  motion  for  a  new  trial,  on  the  first,  as  being 
a  verdict  against  evidence,  and  on  the  ninth  on  account  of 
the  variance  between  the  ticket  described  in  the  indictment, 
and  that  given  in  evidence.  The  evidence  was,  that  a  lot- 
lery  office  was  kept  in  a  house  rented  by  Gillespie  iu  this 

city,  for  several  years,  under  a  sign  in  the  name  of  Gillespie's 
lottery  office  ;  that  Gregory,  a  young  lad,  acted  as  his  ser- 

vant, or  agent  in  that  office,  and  sold  the  ticket  produced  in 
evidence,  a  New  York  literature  lottery  ticket,  and  indorsed 
in  the  name  of  Gillespie  ;  a  lottery  not  authorised  by  the  laws 
of  this  Commonwealth  j  that  Gillespie  occasionally  visited 
Philadelphia.  I  did  not  instruct  the  jury,  that  Gillespie  was 
criminally  answerable  for  the  act  of  his  agent  or  servant,  but 
I  left  them  to  decide,  whether,  from  the  whole  body  of  the 
evidence,  Gillespie  was  concerned  in  the  sale  of  this  ticket. 
The  house  his  ;  the  boy  conducting  business  for  him  as  a 
lottery  broker,  under  his  sign  ;  selling  this  very  ticket  as  his 
agent,  and  in  his  name.  These  were  circumstances,  from 
which  the  jury  might  infer  his  participation  in  the  sale  of 
this  ticket ;  more  especially  as,  if  the  boy  had  been  employed 
as  his  agent  to  sell  tickets  authorised  by  the  laws  of  this 
State,  and  not  tickets  prohibited,  a  production  of  his  books 
would  establish  his  innocence.  That  criminality,  even  in 
acts  of  the  blackest  dye,  might  be  made  out  by  circumstantial 
evidence.  I  put  to  the  jury  as  examples,  libels  sold  by  a 
child  in  the  shop  of  a  printer  ;  tippling  houses,  liquor  sold  by 
a  boy ;  bawdy  houses,  where  the  keeper  kept  out  of  view 
herself,  though  she  was  the  owner  of  the  house  ;  and  I  did 
put  it  to  the  jury  as  a  case  in  which  the  evtdentia  ra,  the 
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1822.  res  ipsa  loquitur,  might  afford  satisfactory  evidence  of  the 

phia.  participation  of  Gillespie.  But  it  was  for  them  to  draw  their 
The  Com-  own  conclusion  of  participation  or  not.  If  they  found  he 

monweaith  h^  not  participated  in  the  transaction,  they  were  instructed 
GIU.KSWB  to  acquit  both,  as  to  the  indictment  for  conspiracy,  if  other- 

'er>  wise,  to  convict.  They  have  been  convicted,  and  to  my  entire 
satisfaction.  For  the  law  would  be  a  dead  letter — we  would 

become  the  laughing  stock  of  our  sister  States,  either  for  the 
inaccuracy  and  little  foresight  of  our  law  makers,  or  for  the 
imbecility  of  those  employed  in  the  administration,  if  such 
a  procedure  as  this  was  not  brought  within  the  law,  if  our 

neighbours  from  New  Tork  or  Baltimore,  could  levy  a  re- 
venue in  this  State,  by  the  employment  of  a  child  or  a  slave. 

It  makes  no  difference  where  Gillespie  resided,  if  he  con- 
spired to  sell  New  Tork  lottery  tickets  in  Pennsylvania,  with 

his  agent,  and  the  agent  effected  the  act,  the  object  of  unlaw- 
ful conspiracy  ;  he  is  answerable  criminally  to  our  laws.  In 

this  offence,  there  is  no  accessary.  It  must  be  recollected, 

•the  conspiracy  is  a  matter  of  inference,  deducible  from  the 
acts  ot  the  parties  accused,  done  in  pursuance  of  an  apparent 
criminal  purpose,  in  common  between  them,  and  which  rarely 
are  confined  to  one  placej  and  if  the  parties  are  linked  in 
one  community  of  design,  and  of  interest,  there  can  be  no 
good  reason,  why  both  may  not  be  tried,  where  one  distinct 
overt  act  is  committed.  For  he  who  procures  another  to  com- 

mit a  misdemeanour,  is  guilty  of  the  fact,  in  whatever  place 
it  is  committed  by  the  procuree.  For  if  Gillespie  was  not 
accountable  to  our  laws,  then  this  offence  would  within  our 

State  be  committed  by  him  with  impunity.  For  that  conse- 
quence must  follow,  from  its  being  held  to  be  no  crime  in 

him,  residing  in  New  Tork,  to  procure  the  selling  of  lottery 
tickets  in  Pennsylvania,  and  the  argument  must  rest  on  the  po- 

sition, that  he  owed  no  obedience  to  these  laws,  and  had  been 

guilty  of  no  offence  in  contravening  them. 
This  count  was  not  abandoned  on  the  trial  on  the  part  of  the 

State.  I  do  not  precisely  recollect,  whether  the  gentlemen  who 
conducted  the  prosecution,  in  stating  the  testimony,  applied 
it  to  each  count.  Nor  was  there  any  occasion  for  this  :  for 
it  equally  went  to  prove  every  count  in  the  indictment,  as  it 
did  to  any  one.  But  I  well  recollect,  there  was  an  address 
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tc  the  Court  on  the  insufficiency  of  this  count.     I  am  of  opi-      1822. 
nion,  and  in  this,  every  member  of  the  Court  agrees,  that  the 

verdict  was  not  contrary  to  the  evidence.  TheCom- 
On  the  variance  between  the  ticket  described  in  the  ninth    mon  wealth 

V. 
count,  and  the  ticket  given  in  evidence  ;  on  very  full  consi-  GTHESPIE 

deration,  1  am  of  opinion,  I  decided  erroneously.  I  was  led  ai 
into  error  by  not  discriminating  sufficiently  between  allega- 

tions of  description  and  those  of  substance  between  pleas  in 

abatement,  and  questions  of  identity,  and  matters  of  literal  de- 

scription ;  and  confess,  I  was  carried  away  by  the  idem  so- 
nans, by  the  sound,  as  I  must  say,  rather  than  by  the  real 

substance  of  the  rule.  Where,  the  prosecutor  has  undertaken 

to  set  out  the  lottery  ticket,  literatim,  in  words  and  figures 

following,  this  imports  a  tenor—  a  transcript,  and  implies 
the  very  same.  Where  a  letter,  omitted  or  changed,  makes 

another  word,  though  it  be  insensible,  the  variance  is  fatal. 

queen  v.  Drake,  1  Salk.  660.  The  case  of  Williams  v.  Ogle, 

2  Str.  889,  is  the  only  case  to  be  found,  where  on  nul  tiel  re- 
cord, the  change  of  a  letter  in  a  name,  which  did  not  alter 

the  sound,  as  Segrave  and  Seagrave,  was  not  held  to  be  a 
fatal  variance.  2  Str.  889.  But,  it  is  but  a  short  statement 

of  three  lines,  and  the  reporter  adds  ̂ quaere  tamen,  where  the 
party  has  something  else  to  go  by,  than  the  sound.  It  is 

true,  Chitty,  in  his  Criminal  Law,  1  Chitty,  284,  gives  cre- 

dit to  this  case,  which  the  reporter,  himself,  had  discre- 
dited. The  sound  in  names,  is  what  governs  in  cases  of 

pleas  of  misnomer,  questions  of  identity  ;  there,  it  does  not  de- 
pend on  the  omission  of  a  letter  making  another  word,  but 

another  sound  ;  for  I  think  it  has  been  determined  that  in  these 

cases,  Shakespear,  Shackspere,  are  the  same,  because  idem 

fionans.  But  if  you  omit  the  s  in  the  middle,  and  give  it 

another  sound,  there  is  a  failure,  as  Shakepcar.  Bur  rail,  Bur- 
rill,  Burrell,  are  certainly  idem  sonans,  and  so  is  fiurzvell; 

but  I  do  not  suppose,  that  in  an  indictment  for  forgery,  set- 
ting out  the  instrument  in  hcec  verba,  that  stating  it  to  import 

to  have  been  given  by  Burrill,  would  be  supported  by  a  pa- 
per, signed  Burivell  ;  now,  the  idem  sonans  must  hold  in 

every  case  of  description,  or  there  is  nothing  in  it.  Would 

it  do  in  Leigh  and  Lee,  Caldcleaugh  and  Calclew,  Duncan 

and  Dunkin  ?  Would  it  da  in  Tallifer  for  Talinfero,  Chum- 
ley  for  Cholmondely? 
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roonweakh 

1822.  Sound  may  be  the  substance  of  a  name,  and  when  it  is  a 

Philadelphia.  matter  of  substance,  it  might  hold,  like  any  other  allegation  of 
The  Com-  substance;  but  sound  is  not  a  matter  verbatim  et  literatim. 

name  is  a  word,  and  in  undertaking  to  set  out  the  name  li- 

teratim  it  was  not  a  vox  et  preterea  nihil.  Different  let- 
ters will  make  different  names,  though  the  sound  be  the  same. 

The  word  would  then  be  a  different  word  —  another  word; 

which  in  all  cases  of  description,  makes  the  variance  fatal. 

Had  this  been  set  out  in  the  manner  following,  the  variance 

would  not  have  been  fatal  ;  but  when  the  phrase  by  legal  in- 
tendment  professes  an  exact  recital,  as  here  in  the  words  and 

figures  following,  all  the  cases  seem  to  require  a  literal  pre- 
cision, unless  where  it  does  not  change  one  word  for  another. 

The  verdict  on  the  last  count  ought  not  to  stand,  but  on  the 

Attorney  General  entering  a  nolle  prossqui  on  that  count,  I 

can  see  no  difficulty  in  entering  judgment  on  the  first  count, 

as  the  verdict  is  separate.  I  see  nothing  to  prevent  a  nolle 

prosequi  on  the  ninth,  at  any  time  before  judgment,  for  the 

ticket  was  proper  evidence  on  that  count.  There  is  nothing 

in  the  objection,  as  it  relates  ̂ o  the  uncertainty  in  the  verdict. 

The  verdict,  in  making  up  the  record,  would  stand,  that  the 
defendants  and  each  of  them  were  guilty  in  manner  and  form, 
as  they  stood  indicted  on  each  count. 

JACKSON  against  WETHERILL. 

Wednesday, 
January  7. 

An  asser- 

sttti 
vendee  at  the 

IN  ERROR. 

ERROR  to  the  Court  of  Common  Pleas  of  Philadel- 

This  action  was  brought  by  Samuel  P.  Wetherill,  plaintiff 
below,  against  William  Jackson.     The  opinion  of  the  Court 

kind,  and  gen- 
tle in  harness,  amounts  merely  to  a  representation,  and  does  not  constitute  a  warranty,  or  express 

promise  that  she  is  so. 
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below,  delivered  in  their  charge  to  the  jury,  was  filed  of  re-      1822. 

cord,  at  the  request  of  the  defendants'  counsel.     It  was  now  phlladelPhut- 
brought  up  by  the  writ  of  error,  and  was  as  follows  :  JACKSON 

V. 

WKTHEHIlt. 

The  defendant  sold  the  plaintiff  a  mare  for  150  dollars  ; 
but,  after  trial,  alleging  that  she  was  not  such  a  mare  as  he 
had  contracted  for,  offered  to  return  her,  and  demanded  his 
money  back.  The  defendant  refused  to  receive  her,  or  pay 
back  the  money.  Whereupon  the  plaintiff  sold  her  at  the 

horse  market  for  seventy-two  dollars,  thirty-eight  cents,  and 
now  sues  for  the  difference.  It  is  testified,  that  before  the 
plaintiff  agreed  to  purchase  the  mare,  the  defendant  told  him, 

repeatedly,  he  rvas  sure  she  -was  perfectly  safe,  kind,  and  gen- 
tle in  harness,  and  that  the  plaintiff,  being  satisfied  as  to  her 

safety,  purchased  her.  The  Court  are  of  opinion,  that  no 
particular  form  of  words  is  required  by  law  to  constitute  a 
warranty,  and  that  the  communication,  thus  proved,  did 
amount  to  a  warranty  by  the  defendant,  that  the  mare  was 
perfectly  safe,  kind,  and  gentle  in  harness. 

Kittera,  for  the  plaintiff  in  error,  cited  1  Bac.  Ab.  80. 
2  Selw.  N.  P.  -580.  585.  6  Johns.  138.  1  Johns.  463. 

Swift,  contra,  referred  to  2  Selw.  N.  P.  586.  note. 

The  opinion  of  the  Court  was  delivered  by 
DUNCAN  J.—In  this  action,  which  on  the  state  of  the  re- 

cord and  charge  of  the  Court,  must  be  considered  as  an 

assumpsit  on  the  warranty  of  a  mare,  sold  by  Jackson  to 
Wetherill,  and  not  an  action  of  deceit  for  a  false  representation 
of  her  qualities,  the  only  question  was,  whether  evidence 
that  before  Wetherill  nad  agreed  to  purchase  the  mare, 
Jackson  had  told  him  repeatedly  he  was  sure  that  she  was 

perfectly  safe,  kind,  and  gentle  in  harness,  and  that  Wethe- 
rill,  from  this  statement,  being  satisfied  as  to  her  safety,  pur- 

chased her,  amounted  to  a  warranty.  The  Court  of  Common 
Picas  were  of  opinion,  that  this  communication  amounted 
to  a  warranty  that  the  mare  was  perfectly  safe,  kind,  and 
gentle  in  harness. 

It  seems  a  principle  well  settled  by  the  common  law,  that 
with  regard  to  the  goodness  of  wares  purchased,  the  vendor 

VOL.  VII.— 3  Q 
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1822.      is  not  bound  to  answer,  unless  he   expressly  warrant  them 

Philadelphia.  to  be  SOund  and  good,  or  there  has  been  a  fraudulent  repre- 
JACKSON     sentation,  an  affirmation  of  a  quality  known  to  the  vendor  to 

r          be  false.      To  constitute  an  express  warranty,  for  there  is 
WKTUERILL.  _  r  r  j     • 

none  implied  from  the  mere  sale,  no  set  form  of  words  is  re- 
quired. The  use  of  the  word  warrant,  though  it  be  the  one 

generally  used,  is  not  so  technical,  that  it  may  not  be  sup- 
plied by  other  words.  But  the  words  used  must  be  tanta- 

mount ;  they  must  not  be  dubious,  or  equivocal ;  but  it  must 
appear  from  the  whole  evidence,  that  the  affirmant  intended 
to  warrant,  and  did  not  express  a  mere  matter  of  judgment 
or  opinion.  From  the  time  of  Chandler  v.  Lopus,  Cro. 
Jac.  4,  to  the  present  day,  the  doctrine  has  been,  that  a  bare 
affirmation  of  quality  will  not  give  a  cause  of  action,  unless 
the  vendor  knew  it  was  not  of  the  quality  he  represented  it 
to  be,  or  had  warranted  it  to  be  so.  Jackson  might  have 
very  truly  said,  that  he  was  sure  she  was  perfectly  gentle  in 
harness,  without  any  deceit.  It  was  an  expression,  and  a 
pretty  strong  one,  I  admit,  of  his  judgment  and  opinion,  and 
if  the  contrary  were  known  to  him,  would  give  a  cause  of 
action  very  different  from  warranty,  in  which  it  would  be 
incumbent  on  the  defendant  in  error  to  prove  bis  knowledge 
of  its  falsity,  the  scienter  being  ihegist  of  the  action  :  whereas 
in  the  warranty,  the  undertaking  is.  In  Seixas  &  Seixas  v. 
Woods,  2  Caines,  48,  it  was  held,  that  a  description  in  a  bill  of 
parcels  of  the  article  as  brazilletto  wood  did  not  amount  to  a 
warranty.  An  express  promise,  that  a  thing  shall  be  of  a 
certain  quality,  would  be  equivalent  to  warranty,  and  in  that 
case  it  may  be  stated  in  the  declaration  as  a  warranty  ;  for 
no  declaration  could  be  supported,  that  did  not  allege  an  ex 
pres  swarranty  or  fraud.  In  Holden  v  Dakin,  4  Johns.  421, 
where  A.  sold  paint  to  B.  for  good  Spanish  brown  and  white 
lead.  The  paint  proved  to  be  bad,  and  of  no  value.  It  was 

held,  there  was  no  warranty  in  this  case,  and  to  make  it  ac- 
tionable there  must  be  either  an  express  warranty  or  fraud. 

Peake>  in  his  treatise  on  evidence,  2d  vol.  223,  lays  down  the 
proposition  too  broadly ;  that  in  general,  any  representation 
made  by  the  defendant  at  the  time  of  the  sale  of  the  state  of  the 
thing  sold,  will  amount  to  a  warranty  at  law.  It  is  believed, 
there  is  no  decision,  which  would  justify  the  position,  that 
a  bare  affirmation  without  knowledge  of  the  defects,  or  that 
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the  quality  was  different  from  what  he  affirmed  it  to  be, 
would  support  an  action.  1  Fonb.  120.  Caveat  em  p  tor,  will 
apply  with  more  force  to  the  sale  of  a  horse  than  any  other 
article  ;  a  horse  being  more  the  subject  of  speculative  dealing 
than  almost  any  chattel,  and  being  more  liable  to  secret  mala- 

dies than  any  other  animal,  (which  maladies  are  frequently  not 
discernable  on  inspection  or  mere  trial,)  it  is  usual  to  require 
from  the  seller  a  warranty  of  soundness  as  to  latent  defects. 
Dealers  in  horses  do  not  lay  themselves  under  much  restric- 

tion in  praise  of  their  animals  ;  but  you  touch  a  tender  point 
when  you  propose  warranty.  The  words  used,  I  am  sure 
she  is  safe,  kind)  and  gentle  in  harness,  do  not  amount  to  an 
express  promise  or  engagement  that  she  was  so  ;  much  less 
to  a  direct  warranty.  It  is  the  case  of  a  representation,  and 
if  made  with  the  knowledge  of  its  falsehood,  would  render 

the  party  liable  in  an  action  of  deceit,  but  not  in  assumpsit 
on  the  warranty.  The  judgment  is  reversed,  and  a  venire 
facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

483 

1822. 

B  Y  R  N  E  and  others  execu  tors  of  B  Y  R  N  E  against  W  A  L  K  E  R 
for  the  use  of  HUTCHINSON  and  others. 

IN  ERROR. 

Monday, 

January  7  . 

ERROR  to  the  District  Court  for  the  city  and  county  Lwh.ere there  18  » 

of  Philadelphia.  judgment  ex- 1st  ing  against 

which  is  found  by  auditors,  appointed  by  the  Orphans'  Court,  to  absorb  all  the  assets,  neither  they 
nor  the  Orphans'  Court,  have  any  power  to  decide  who  is  entitled  to  the  benefit  of  that  judgment  : 
the  only  object  of  their  appointment  is  to  make  a  division  pro  ruta}  among  the  creditors  in  certain 
cases  mentioned  in  the  \cl  of  1  794. 

Assignees  under  a  commission  of  bankruptcy,  issued  in  Eagland,  cannot  support  an  action  in  their 
own  names,  but  it  seems,  if  no  adverse  claim  appears,  they  may  be  marked  as  (he  cestui  que  use  of 
a  judgment  obtained  in  the  name  of  another,  as  plaintiff,  and  the  defendant  cannot  object  to  pay  ment 
on  that  ground. 

If  another  claimant  appear,  the  Court  below,  even  after  the  judgment  is  affirmed,  and  the  record 
remitted,  might  stop  the  payment,  till  the  respective  rights  ot  the  claimants  were  decided. 
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1822.  This  was  an  action  in  the  name  of  Alexander  IV.  Walker, 

Pliiiadeiphia.  fat  plaintiff  below,  marked  for  the  use  of  Joshua  Hutchinson, 
BTUNE  Joshua  Scholefield,  William  Whiteman,,  John  Adams  and 

ami  others  Joseph  Johnson,  against  Eleanor  Byrne,  Alexander  M'-Caus- 
BTHKE  land  and  Henry  C.  Byrne,  executors  of  Patrick  Byrne,  de- 

WALKSR  ceased,  on  a  bond  given  by  the  said  Patrick  Byrne,  as  secu- 
fortheuseof  rjty  for  the  faithful  administration  of  Eleanor  Wray,  who 
HCTCHISSOK  J  .      . 
andoihers.  was  the  administratrix  ot  George  A.  Wray,  deceased. 

A  verdict  was  given  in  the  Court  below,  for  the  plaintiffs, 

for  1291  dollars,  69  cents,  subject  to  the  opinion  of  the  Court, 

on  the  following  facts  in  the  nature  of  a  special  verdict:  on 

which,  the  Court  below  gave  judgment  for  the  plaintiffs. 

George  A.  Wray,  deceased,  was  in  his  life  time,  indebted 
to  Alexander  W.  Walker,  by  a  bond  in  the  penal  sum  of 

10,OOO  pounds,  on  which  judgment  was  entered  by  warrant 

of  attorney,  the  29th  of  October,  1811.  After  the  death  of 

George  A.  Wray,  a  fieri  facias  post  mortem,  was  issued  against 

Eleanor  Wray,  administratrix,  &c.  of  George  A.  Wray,  de- 

ceased, in  which  judgment  was  confessed  on  the  22d  of 

March,  1815.  A^eri  facias  was  issued  to  June,  1815,  and 
returned  nulla  bona.  On  the  15th  of  July,  1815,  which  was 

before  the  return  of  the  Jieri  facias,  Eleanor  Wray,  paid 

3900  dollars  to  Walker's  attorney. 

Patrick  Byrne,  was  surety  for  the  faithful  administration 

of  Eleanor  Wray,  by  a  joint  and  several  bond,  on  which 
suit  was  brought  in  the  name  of  the  Commonwealth,  against 

Patrick  Byrne's  executors,  abovenamed,  and  judgment  given 
for  the  Commonwealth.  On  the  18th  of  February,  1813, 

Eleanor  Wray  settled  her  administration  account  at  the  re- 

gister's office,  when  a  balance  of  5191  dollars  69  cents  was 
reported  to  be  in  her  hands  for  distribution.  On  the  16th  of 

July,  1813,  in  the  Orphans'  Court,  the  auditors  reported  that 
the  account  was  just,  and  ought  to  be  allowed.  On  the  20th 

of  August,  1813,  on  the  application  of  Walker's  attorney,  the 

Orphans'  Court  appointed  auditors  to  settle  and  adjust  the 
rates  and  proportions  of  the  remaining  assets  of  George  A. 

Wray,  deceased,  in  the  hands  of  the  administratrix,  among 

the  respective  creditors  of  the  deceased,  who  reported  the 
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said  balance  of  5197  dollars  69  cents,  and  that  the  judgment      1822. 

confessed  in  his  life  time  by  Wray,  in  favour  of  Walker,  was 

the   only  judgment  that  was   entitled   to  priority,   and   ab- 

sorbed  all  the  assets,  but  that  Walker,  after  obtaining  it,  had    and  others executors  of 

become  bankrupt  in  England,  and  insolvent  in  Pennsylvania,      BTHNE 

and  that  they  (the  auditors)  could  not  say  whi;ch  class  of  as-    -WALKER 
signees  should  of  right  receive  the  money.  tor  the  use  ot HUTCH  IN  SON 

and  others, 

To  the  scire  facias  sued  by  the  present  defendants  in  er- 
ror, against  the  present  plaintiffs  in  error,  on  the  judgment 

obtained,  as  aforesaid,  by  the  Commonwealth,  it  was  objected 
in  behalf  of  the  executors  of  the  surety  in  the  administration 
bond. 

1.  That  until  the  Orphans'  Court,  acting  on  the  auditors' 
report  of  the  20th  of  August,  1813,  limit  and  appoint  by  their 

decree  and  sentence,  the  person  or  persons  respectively  to 

whom  the  assets  should  be  delivered  and  paid  according  to 

law,  the  surety  in  the  administration  bond  cannot  be  made 

liable  for  the  alleged  breach  of  it. 

2.  That  the  English  assignees  of  Walker,  the  plaintiffs  be- 
low, are  not  entitled  to  priority  and  payment  of  the  money 

in  question. 

3.  That  the  legal  capacity  of  Hutchinson  and  others,  for 

whose  use  the  suit  was  prosecuted,  should  appear  of  record. 

C.  y.  Ingersoll,  for  the  plaintiffs  in  error. 

1.  No  suit  lies  against  the  defendants,  until  the  Orphans' 
Court  shall  decide  to  what  persons  the  assets  shall  be  paid. 
The  condition  of  the  administration  bond  is,  that  the  admin- 

istrators shall  pay  unto  such  person  or  persons  respectively, 

as  the  Orphans'  Court,  by  their  decree  or  sentence,  limit  and 
appoint.  Act  of  the  19th  of  April,  1794,  sec.  1.  (Purd.  Dig. 
288.)     So,  the  auditors  are  to  settle  and  adjust  the  rates  and 
proportions  of  the  remaining  assets,  due  and  payable  to  such 

respective  creditors,  &c.     Ib.  sec.  14.  (Purd.  Dig:  291.) 

2.  The  English  creditors  have  no  right  to  this  debt.     It 

was  decided  in  Milne  v.  Moreton,  6  Bmn.  353,  that  assignees 

under  a  commission  of  bankruptcy  in  England,  cannot  claim 

against  a  creditor  here,   who  levies  a  foreign  attachment  ; 
nor  will  the  Court  permit  them  to  sue  here. 
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1822.          3.  The  legal  capacity  of  the  cestui  yue  use,  should  appeal 

0<  on  the  record.     He  cannot  recover  without  shewing  his  title. 
BTRHE 

ami  others        Bradford,  contra,  stated  that  at  the  time  the  bond  and  war- 
cxeculors  of  .  .._  „.    ..  ,  - 

BYRNE      rant  were  guven  by  Wray  to  Walker,  the  bond  was  giren  tor 

WAUCEB     a  ̂eot  ̂ ue  to  Alexander  W.  Walker  and  sons,  and  Co.  He 
Tor  the  use  of  contended, 

and  other*.  1.  That  the  Orphans'  Court  had  nothing  to  do  with  cre- 
ditors, except  to  prevent  illegal  preferences,  where  the  assets 

fall  short.  Auditors  were  appointed,  and  they  found  that 

this  single  judgment  absorbed  all  the  assets,  but  did  not  pre- 
tend to  decide  who  was  entitled  to  receive  the  money  due  on 

the  judgment.  No  claim  was  made  on  the  trial  on  behalf  of 
the  assignees  of  Alexander  IV.  Walker,  under  the  insolvent 
laws  here.  He  was  insolvent  here  in  his  individual  capacity  : 

but  the  judgment  belongs  to  the  partnership. 
2.  Alexander  W.  Walker,  had  a  right  to  mark  this  suit  for 

whose  use  he  pleased.  There  was  no  necessity  to  mark  it 

for  the  use  of  any  body;  it  is  a  mere  memorandum.  The  is- 
sue on  which  the  cause  was  tried  was  payment.  No  notice 

was  ever  given  to  the  defendants  not  to  pay  the  money  to 
the  plaintiffs.  Nor  are  the  defendants  bound  to  pay  over  the 
money  after  judgment  :  if  any  one  thinks  proper  to  claim  a 
right  to  it,  it  may  then  be  decided  between  them. 

The  opinion  of  the  Court  was  delivered  by 
TILGHMAN  C.  J.  —  This  is  an  action  in  the  name  of  Alex- 

ander W.  Walker,  (marked  for  the  use  of  Joshua  Hutchinson 
and  others^  against  the  executors  of  Patrick  Byrne,  deceased, 
on  a  bond  given  by  the  said  Patrick  Byrne,  as  security  for 
the  faithful  administration  of  Eleanor  Wray,  who  was  ad- 

ministratrix of  George  A.  Wray,  deceased.  It  appears,  that 
George  A.  Wray,  being  indebted  to  the  house  of  Alexander 
W.  Walker  and  sons,  and  Co.,  gave  his  bond,  (with  warrant 
of  attorney  to  confess  judgment)  to  Alexander  W.  Walker, 
the  plaintiff,  one  of  the  said  house,  in  the  penalty  of  10,OOO 
pounds,  to  secure  the  said  debt;  and  judgment  was  entered 
on  the  said  bond,  in  the  life  time  of  the  said  George  A.  Wray. 
Eleanor  Wray  settled  her  administration  account  in  the  Or- 

phans' Court,  on  which  a  balance  of  5191  dollars  69  cents, 
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was  found  to  be  in  her  hands,  subject  to  the  payment  of  the      1 822. 

intestate's  debts.    Auditors  were  appointed  by  the  Orphans' 
Court,  to  ascertain  the  amount  of  debts  due  from  the  intes- 

tate,  &c.  according  to  the  Act  of  Assembly,  in  such  case  pro- 
vided,  who  reported  the  balance  aboveme ntioned  to  be  in  the      BYRNE 

hands  of  the   administratrix,  and  that  Walker's  judgment,    WALKER 
which  was  the  only  judgment  against  the  intestate,  was  more  |°r  the  ̂ ° 
than  sufficient  to  cover  the  whole  balance  aforesaid.    And  in    and  others, 

addition  to  this,  the  auditors  reported  "  that  after  the  entry 

of  Walker's  judgment,  he  had  become  a  bankrupt  in  England, 
and  insolvent  in  Pennsylvania,  and  that  they,  the  said  audi- 

tors, under  the  said  circumstances,  could  not  say  which  class 

of  assignees  should  of  right  receive  the  money." 
On  the  trial  of  the  cause  in  the  Court  below,  the  defen- 

dants' counsel  made  two  objections  to  the  plaintiff's  recovery, 
which  have  also  been  urged  on  the  argument  in  this  Court. 
1st.  That  no  action  lay  against  the  defendants,  on  the  admin- 

istration bond  of  Patrick  Brjrne,  until  the  Orphans'  Court 
decided  on  the  report  of  the  auditors.  2d.  That  the  English 
assignees  of  Walker,  under  a  commission  of  bankruptcy,  is- 

sued against  him  in  England,  (for  whose  use  this  suit  is 
brought,)  cannot  support  an  action  in  Pennsylvania. 

1.  There  is  no  weight  in  the  first  objection.     It  would  be 

in  vain  to  wait  for  the  opinion  of  the  Orphans'  Court,  be- 
cause that  Court  had  no  right  to  decide,  who  was  entitled  to 

the  benefit  of   Walker's  judgment.     No  decree  which  that 
Court  could  make  on  that  subject,  would  be  obligatory  on  the 
Courts  of  common  law.     Indeed,  the  auditors  ought  not  to 
have  meddled  with  the  property  of  the  judgment.     When 
they  had  said,  that  its  amount  was  sufficient  to  absorb  the 
whole  balance  in  the  hands  of  the  administratrix,  they  should 
have  stopped.     The  only  object  of  appointing  auditors,  is  to 
make  a  division  pro  rata,  of  the  assets,  in  certain  cases  men- 

tioned in  the  Act  of  Assembly.     But  here,  there  could  be  no 
division  pro  rata  ;  because  there  was  but  one  judgment,  and 
no  other  debt  of  equal  dignity.  The  assets  were  all  absorbed 

by  this  judgment.     To  whom  the  benefit  of  the  judgment  be- 
longed was  another  question,  with  which  the  auditors  had 

nothing  to  do. 
2.  Neither  do  I  think,  there  is  any  difficulty  in  the  second 

question.     Assignees,  under  a  commission  of  bankrupt,  is- 
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1822.       sued  in  England,  cannot  support  an  action  in  their  own  names, 

Phifuticlphiu.  jn  tnjs  Commonwealth.     But,  this  action  is  not  brought  in 
Br,,NB the  names  of  the  assignees.     It  is  brought  in  the  name  of 

ami  others    Alexander  W.  Walker,  the  obligee  in  the  bond  of  George  A. 
executors  of  ~  .  ~ 

BVKNE      Wray.      The  form  of  action,  therefore,  is  right.     Whether 

WALKER     l^e  Mnfiuh  assignees  are  entitled  to  the  benefit  of  Walker's 
for  the  use  of  judgment,  is  a  question,  not  necessary,  at  present,  to  be  de- 
HUTCHINSON  J .  r  V- 
and  others,    cided.     I  may  say,  however,  that  for  any  thing  that  appears 

to  us,  they  are  entitled  ;  because  it  is  not  stated  in  the  record, 

that  Walker  ever  made  an  assignment,  under  the  insolvent 

Acts  of  Pennsylvania,  or  that  he  ever  made  a  voluntary  as- 

signment of  this  judgment,  in  Pennsylvania,  or  elsewhere. 
And,  if  that  be  the  case,  there  is  nothing  to  interfere  with 

the  right  of  the  assignees,  under  the  English  commission.  It 
has  been  decided  by  this  Court,  that  an  attachment  issued 

from  one  of  the  Courts  of  this  State,  will  prevail  against  the  as- 

signees under  an  English  commission.  But,  we  hear  of  no  at- 

tachment in  this  case.  In  fact,  the  right  of  the  English  as- 
signees, has  not  been  contradicted  by  any  but  the  defendants. 

No  person,  whatever,  has  given  notice  to  the  defendants,  of 

any  counter  claim.  It  is  an  impediment  raised  by  them- 

selves— for  their  own  protection.  If  any  other  persons  had 

claimed  the  benefit  of  this  judgment,  the  Court  would  have  let 

them  in,  and  given  them  a  trial.  Or  even  yet,  after  affirmance 

of  this  judgment,  on  good  cause  shewn,  the  Court  below,  af- 

ter the  record  is  remitted,  might  stop  the  payment  of  the  mo- 
ney, until  it  was  ascertained,  whether  any  other  claimant  had 

better  right  than  .the  English  assignees.  But,  the  defendants 

have  no  pretence  to  stay  the  judgment  on  a  suggestion  that 

perhaps  some  other  person  may,  hereafter,  appear,  who  has 

better  right.  The  money  is  due  from  the  defendants,  and 

they  will  be  safe  in  paying  it  to  the  person  to  whom  it  is 

awarded  by  the  judgment  of  this  Court. 

I  am  of  opinion,  that  the  judgment  of  the  District  Court 
should  be  affirmed. 

Judgment  affirmed. 
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1822. 
Philadelphia. 

RUSSELL  against  The  Commonwealth. 

IN  ERROR.  Monday, January  7. 

ERROR  to  the  Court  of  Oyer  and  Terminer.  Where  a statute  inflicts 

a  punishment 

This  case  was  argued  by  Phillips  for  the  plaintiff  in  error,  on  lhat  *£'wh _  f  'was  an  offence 
and  Kittera  for  the  Commonwealth.  before,judg- 

may  be  given 
for  that  pun- 

The  opinion  of  the  Court  was  delivered  by  !lhraePt5u though  the 

TILGHMAN  C.  J.  —  The  prisoner  was  indicted  for  bur-  indictment  do 

•glary  and  larceny.  He  was  acquitted  of  the  burglary  and  "witrafor-  e 
convicted  of  the  larceny.  The  indictment  did  not  conclude  *«»«*«*i& '  When  a 

against  the  form  of  the  Act  of  Assembly,  &c.     This  convic-  person  has 
tion  was  at  a  Court  of  Oyer  and  Terminer,  held  on  the  9th  of  ̂nc 

January,  1819,  at  which  time  the  defendant  was  under  sen-  'aboui'on  a /.  -  _  former  mdict- 
tence  ol  imprisonment  tor  another  offence,  to  continue  until  ment,  and  the 

the  23d  December,  1821.     Judgment  was  given  against  him, 

in  the  present  case,  *'  to  pay  a  fine  of  one  dollar  to  the  Com-  >'et  expired, 1  .  .  sentence  of 
monwealth,  and  to  undergo  a  servitude  at  hard  labour  in  the  imprisonment 

penitentiary  of  the  city  and  county  of  Philadelphia  for  the  ̂ '^  p*bg°£j 
term  of  three  years  to  be  computed  from  the  23d  December,  on  another indictment,  to 

loAl.  commence 

Two  errors  are  assigned  in  this  judgment.     1st.  That£.°™J«'g 
judgment  was  given  for  a  punishment  inflicted  by  the  Act  of  former  sen- 
A  ui          «j    T-U          u       •          •  tence  is  to  ex- 
Assembly.     2d.  lhat  the   imprisonment  was  to  commence  pire. 
at  a  future  time. 

1.  The  first  point  was  expressly  decided  in  the  case  of  the 

Common-wealth  v.  Searle,  2  Sinn.  332.  The  rule  laid  down 
in  that  case,  was,  that  where  a  statute  expressly  prohibits  an 

offence,  or  creates  an  offence,  and  inflicts  a  punishment,  the 

indictment  must  conclude,  «'  against  the  form  of  the  statute," 
or  judgment  cannot  be  given  for  the  punishment  inflicted  by 
the  statute;  but  where  a  statute  only  inflicts  a  punishment  on  that 

which  was  an  offence  before,  judgment  maybe  given  for  that 
punishment,  although  the  indictment  does  not  mention  the 
statute.  The  decision  in  the  Commonwealth  v.  Searle,  was 

made  after  search  of  precedents  and  on  full  consideration  of 
VOL.  VII.—  3  R 
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1823.      the  law.     Both  in  England  and  Pennsylvania,  the  judgment 

phia.  jn   murderi  has   been   altered   by  statute,  yet  judgment  is 
KrssKix     always  given  according  to  the  punishment  prescribed  by  the 

y,         statute,  although  the  indictments  do  not  conclude  against 
moawealth.   the  form  of  the  statute.     The  law  must)  therefore,  be  con- 

sidered as  settled,  and  the  present  case  falls  within  the  rule 

of  Searle^s  case,  because  the  Act  of  Assembly  which  inflicts 
the  punishment,  neither  creates  nor  prohibits  the  crime  of 
larceny. 

2.  As  to  imprisonment  to  commence  at  a  future  time,  it  is 
warranted  by  principle,  practice,  and  authority.  It  is  not 
denied  by  the  counsel  for  the  prisoner,  that  it  has  been  the 
common  practice  in  the  Courts  of  this  State.  And  the  very 
point  was  decided  by  the  highest  authority  in  England  in  the 

case  of  the  King  v.  Wilkes  in  the  year  1779,  which,  being  be- 
fore our  revolution,  is  authority  in  our  Courts.  Mr.  Wilkes 

was  convicted  in  the  Court  of  King's  Bench  of  two  libels, 
for  one  of  which  he  was  sentenced  to  imprisonment  for  ten 
calendar  months  ;  and  for  the  other,  to  be  further  imprisoned 
for  the  space  of  twelve  calendar  months,  to  be  computed  from 
and  after  the  determination  of  the  first  imprisonment.  A 
writ  of  error  was  brought  on  this  judgment  to  the  house  of 
lords,  where  it  was  affirmed  by  the  advice  of  all  the  Judges. 

So  much  for  authority.  But  to  consider  the  thing  on  prin- 
ciple; where  a  man  has  been  sentenced  to  imprisonment  for 

one  offence,  and  is  afterwards  convicted  of  another,  what  can 

be  so  proper  as  to  make  his  imprisonment  for  the  second  of- 
fence, commence  after  the  expiration  of  the  first  imprison- 

ment. Would  it  not  be  absurd,  to  make  one  imprisonment, 
a  punishment  for  two  offences  ?  Nay  the  absurdity  does  not 
end  there,  tor  unless  imprisonment  for  the  last  offence  is  to 
begin  where  the  imprisonment  for  the  first  ends,  it  would  be 

impossible,  under  our  system,  to  punish  the  offender,  in  cer- 
tain cases,  for  the  last  offence,  at  all.  Suppose,  for  instance, 

one  who  has  been  convicted  of  burglary,  and  sentenced  to 
seven  years  imprisonment,  should  afterwards  be  convicted 
of  larceny,  for  which  the  law  does  not  authorise  an  imprison- 

ment longer  than  three  years ;  these  three  years  must  either 
be  made  to  commence  after  the  expiration  of  the  seven, 
or  they  will  be  merged  in  them,  and  thus  be  no  punishment 
at  all.  The  only  pretence  that  has  been  urged  against  this 



OF  PENNSYLVANIA.  491 

judgment  is,  that  if  the  Governor  should  pardon  the  first  of-      1822. 

fence,  there  would  be   a  chasm,  during  which  the  prisoner  phl 
would  be  at  large.     And  what  then  ?  He  would  still  be  liable      RUSSEU, 

to  the  second  imprisonment,  if  he  could  be  taken,  when  the         v- 
time  for  its  commencement  arrives.     But  this  is  an  inconve-  moawealtU. 

nience  not  like  to  happen.     For  if  the  Governor  is  well  ad- 
vised, (as  we  must  surtlv  presume  that  he  always  will  be,) 

he  will  not  pardon  a  prisoner,  until  he  is  informed  whether 
he  has  been  committed  for  any  other  offence,  and  being  fully 
apprised  of  his  situation,  he  will  take  care  so  to  regulate  his 
pardon,  as  to  prevent  confusion  or  mischief.     I  am  there- 

fore of  opinion  that  the  judgment  for  imprisonment,  to  com- 
mence at  a  future  time,  was  good. 

The  judgment  of  the  Court  of  Oyer  and 
Terminer  is  to  be  affirmed. 

STOOPS  and  another  against  The  Commonwealth. 

<       '       ,  I*  ERROR."     .       -       .  . 

ERROR   to  the   Court  of  Oyer  and  Terminer  for  thechf  °*[ 
city  and  county  of  Philadelphia,  held  by  the  Justices  of  thecessary  to  a 
r>  c  f\  o        •  felony  com- 
Court  of  Quarter  Sessions.  mitted  by  se- 

veral, some  of whom  only 

Charles    Loring,  James    Mitchell,   Charles   A.    Mitchell,  are  convicted, 

Filatio  Russell,  Solomon  Price,  Adam  Stoops,  and  -  ^^otprocSe™ 
were  indicted  for  burglary,  in  the  said  Court  of  Oyer  and  against  to  con- '*  ,    .        _   victionorout- 
Termmer,  and  Margaret  Stoops  and  Ann  Carson,  plaintiffs  lawry,  he  may 
in  error,  were  charged  as  accessaries   before  the  fact,  and  an 

with  Elizabeth  Mitchell  and   Htnry  Parmelt,  as  accessaries  accessary  to 
after  the  fact,  to  all  the  principals.     Loring  and  Russell  being  been  con- victed :  but  if 

he  be  trinl, 

convicted,  and  sentenced  as  accessary  to  all  without  his  consent,  it  is  error. 

Such  consent  will  not  be  implied  from  tie  party's  plt-mling  «nd  going  to  trial. 
If  the  indictment  state  a  burglarious  entry  with  intent  to  Meal,  and  then  and  there  stealing,  it  a 

but  one  offence,  viz.  a  burglary,  and  a  count  charging  a  patty  as  accessary  "to  the  felony  afore- 
said," is  good. 
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1822.      arraigned  pleaded  guilty  :  jfames   Mitchell  and   Charles  A. 

P*1'  Mitchell  pleaded  not   guilty,  and   were  convicted.     Price, 
STOOPS      Adam   Stoops,  and    Cook,   never  were  tried   or  arraigned. 

d  another  The   piaintjflfs    jn  error  were   afterwards  tried.     Margaret 
The  Com-    Stoops  was  convicted  as  accessary  before  and  after  the  fact. monwealth.  r  ' 

Ann  Carson  was  convicted  or  being  accessary  after  the  fact. 
Elizabeth   Mitchell  and  Parmele  were  tried  and  acquitted. 

The  counts  in  the  indictment  now  excepted  to,  were  the 
following. 

1st  count.  That  Charles  Loring,  Joseph  Mitchell,  Filatio 
Russell,  Solomon  Price,  Adam  Stoops  and    Cook,  on,  &c., 
at,  &c.  the  dwelling  house  of  Thomas  Mann,  there  situate 
feloniously  and  burglariously  did  break  and  enter  with  intent 
the  goods  and  chattels,  the  property  and  monies  of  the  said 
Thomas  Mann,  in  the  said  dwelling  house,  then  and  their 
being,  then  and  there  feloniously  and  burglariously  to  steal, 
take,  and  carry  away,  and  then  and  there  with  force  and  arms, 
two  kegs  containing  two  thousand  silver  dollars,  of  the  value 
of  two  thousand  dollars  of  the  goods  and  chattels,  property 
and  monies  of  the  said  Thomas  Mann,  in  the  said  dwelling 
house,  then  and  there  feloniously  and  burglariously  did  steal, 
take,  and  carry  away,  &c. 

2d  count.  That  Margaret  Stoops,  Elizabeth  Mitchell,  Ann 
Carson,  otherwise  called  Ann  Smith,  on,  &c.,  at,  8cc.  did  fe- 

loniously and  maliciously  incite,  move,  procure,  aid  and  abet, 
counsel,  hire  and  command,  the  said  Charles  Loring,  Joseph 
Mitchell,  Charles  Mitchell,  Filatio  Russell,  Solomon  Price  and 

Adam  Stoops,  to  do  and  commit  the  said  felony  and  burglary, 
in  manner  and  form  aforesaid,  Sec. 

3d  count.  That  Henry  Parmele,  Ann  Carson,  otherwise 

called  Ann  Smith,  &c.,  Margaret  Stoops  and  Elizabeth  Mit- 
chell, after  the  committing  o/  the  said  felony  and  burglary, 

in  manner  and  form  aforesaid,  on,  &c.,  at  &d.,  did  feloniously 
and  maliciously  receive,  comfort  and  assist  the  said  Charles 
Loring,  Joseph  Mitchell,  Charles  Mitchell,  Filatio  Russell, 

Solomon  Price  and  Adam  Stoops,  the  said  Henry,  Ann,  Mar- 
garet and  Elizabeth,  then  and  there,  well  knowing  the  felony 
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and  burglary  aforesaid,  in   manner  and   form  aforesaid,  to      1822. 
have  been  committed,  &c. 

STOOPS 

King,  for  the  plaintiffs  in  error.  
an(l  ™otlier 

By  the  record  it  appears,  that  the  plaintiffs  in  error  were    The  Com- 
.     ,.         ,  .  .  ,     c  ,      rv          ,        raonwealih, indicted  and  convicted  as  accessaries  before  and  after  the 

fact,  to  seven  principals,  four  only  of  whom  had  been  pre- 
viously tried  or  arraigned,  the  remaining  three  never  having 

been  amenable  to  justice. 
Two  questions  present  themselves  for  consideration  on 

this  part  of  the  record. 
First,  whether  a  party  indicted  as  an  accessary  to  several 

principals,  can  be  tried  without  his  previous  consent,  before 
the  conviction  or  outlawry  of  all  the  principals. 

Second,  whether  such  an  accessary  can  be  tried,  (without 
such  consent,)  as  accessary  to  any  other  principals,  than 
those  actually  convicted.  In  the  case  before  the  Count,  it 
would  be  sufficient  to  shew  the  irregularity  of  the  latter  mode 
of  proceeding,  but  the  argument  in  the  first  branch  of  the 
inquiry  necessarily  includes  the  latter. 

1.  The  older  authorities  establish  the  doctrine  to  the  extent 

embraced  in  the  first  point,  and  require  the  conviction  of  all 
the  principals,  before  the  trial  of  one  charged  as  accessary  to 

all.  Morris  Gittin's  Case,  Plowderfs  Com.  98  B.  is  fully 
supported  by  40th  Ass.  PL  25.  Bro.  119.  Fitzherb.  Tit. 
Corone.  216.  In  1  Hale,  Pleas  of  the  Crown,  624,  it  is  said, 

«  that  if  A.,  B.  &  C.,  are  indicted  as  principals,  and  D.  as 
accessary  to  all,  he  shall  not  be  tried  till  all  the  principals 

are  convicted  or  attainted."  In  2  Hale,  200,  a  similar  doc- 
trine is  laid  down,  and  Lord  COKE  in  2  Inst.  183,  184.  re- 

cognises the  same  principle.  Hawkins,  B.  2.  Ch.  29.  Sec. 

45,  while  he  recognises  the  modern  rule  to  be,  to  try  an  ac- 
cessary to  several  as  accessary  to  such  of  his  principals  as 

may  appear  and  be  convicted,  declares  that  the  contrary  opi- 
nion is  supported  by  great  authority,  and  that  he  does  not 

find  any  instance  in  the  books,wherein  the  Court  had  ac- 
tually proceeded  to  the  trial  of  an  accessary  in  such  a  case, 

before  all  the  principals  had  appeared  or  been  attainted. 
The  reason  of  the  old  rule  is  obvious,  and  is  most  in  ac- 

cordance with  our  civil  institutions.  The  great  objection 
against  trying  a  person  as  accessary  to  those  who  have  not 
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1822.  appeared,  is,  that  it  subjects  the  person  tried  to  the  hardship 
^  and  hazard  of  two  trials  for  his  liberty  or  life  ;  whereas  if 

Srmirs      the  trial  were  deferred  until  all  the  principals  should  be  at- 
au.i  another  tajntetl  or  appear,  he  would  be  tried  but  once.     For  all  the 
Tii.  Com-   books  that  maintain  the  modern  rule,  agree  that  an  acquittal 

rnonwtaUh.       r  i     •  . 
or  being  accessary  to  one  principal,  does  not  prevent  a  sub- 

sequent trial  as  accessary  to  the  other  principals,  when  they 
are  attainted.  Hawk.  B.  2  C/i.  29  sect.  46.  The  mischief 

arising  from  the  introduction  of  this  rule  in  criminal  justice, 
produced  in  England  the  Stat.  43  Geo.  III.  Ch.  113.  s.  5. 
Russell  on  Crimes,  52,  which  enacts,  that  in  such  case,  the 

accessary  shall  only  be  subject  to  one  trial,  and  that  his  ac- 
quittal when  tried  as  accessary  to  one  of  several  principals, 

shall  be  a  bar  to  future  proceeding  in  relation  to  the  others. 
By  adopting  the  modern,  in  preference  to  the  ancient  rule, 
the  mischief  remains,  while  the  remedy  provided  by  43  Geo. 
III.  is  out  of  our  reach. 

2.  But  the  modern  rule  is,  that  an  accessary  to  several 

principal  felons  may  be  indicted  as  accessary  to  such  prin- 
cipals as  are  convicted  or  attainted,  though  all  are  not  so  con- 

victed  or  attainted.  Foster,  Ch.  2.  sect.  1,  who  is  the  leading 
authority  for  this  doctrine,  goes  no  further  than  this,  and 
subsequent  elementary  writers,  who  incorporate  it,  lay  it 
down  in  the  same  way.  Chit.  Critn.  L.  343.  Russell,  52. 
Hawk.  B.  2.  Ch.  29.  sect.  45,  But  this  is  not  the  case  be- 

fore the  Court.  Here  the  plaintiffs  in  error  were  indicted 
and  tried  not  only  as  accessaries  to  four  convicted  principals, 

but  to  three  principals  who  never  have  been  amenable  to  jus- 
tice or  proceeded  against  in  any  way.  Testimony  under 

such  an  indictment  could  be  received  as  to  the  defendants 

guilt  with  the  absent  principals  and  others,  and  facilitate  a 
conviction  in  relation  to  those  present,  while  the  finding 
would  be  no  bar  to  a  future  indictment,  charging  the  defen- 

dant as  accessary  to  the  absent  principals  in  the  event  of 
their  attainder. 

It  may  be  argued  that  it  does  not  appear,  but  that  the  pro- 
ceeding was  by  consent,  or  that  Stoops,  Price,  and  Cook  were 

outlawed  according  to  the  Act  of  Assembly.  But  such  con- 
sent, waving  an  important  and  substantial  privilege  will  not 

be  presumed.  Commonwealth  v.  Andrews,  3  Mass.  Rep.  126. 
If  Stoops,  Price,  and  Cook  had  been  outlawed,  it  should  have 
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been  set  forth  in  the  indictment  or  at  least  averred.     1  Chitty      1822. 

274.  {Margin.}     Foster  C.  L.  365.     Com.  Dig.  Tit.  Justices 

T.  (3.)     fiuss.  Cr.  53.     2  East  P.  C.  782.     flyman's  case  2      STOOPS 
Leach,  925.     Outlawry  is  a  conviction,  -and  like  any  other  and  another 
conviction  should  be  averred  in  proceedings  against  an  acces-   TheCom- 

sary,  1   Dall.  90.     In   Viner's  Abr.  the  necessity  of  such  an   mon«eahh' 
averment  is   expressly  declared.   1.  Vin.  Ab,  Tit.  Accessary, 
Letter  F.  122.     Id.  G.  119. 

3.  The  indictment  is  defective.  It  sets  forth  a  larceny 
and  a  burglary  in  one  count,  alleging,  in  the  first  instance, 
a  breach  and  entry  with  intent  to  steal  and  afterwards  an 
actual  larceny  in  stealing,  taking,  &c.,  the  money  laid,  while 
the  defendants  are  charged  as  accessary  to  the  said  felony. 
Hale  considers  such  an  indictment  as  charging  two  offences. 

1  Hale  559,  560.  3  Chitty,  10.  98.  9.  In  Catherine  Graham's 

case,  1  Lawyer's  Magazine,  469,  the  twelve  Judges  decided 
that  an  indictment  setting  forth  two  felonies  by  the  principal, 

and  charging  the  accessary  as  being  such  to,  "the  felony  afore- 
said," could  not  be  supported,  being  too  uncertain  to  autho- 

rise any  judgment.  The  punishment  of  an  accessary  to  a 
burglary  differs  most  materially,  from  that  of  an  accessary  to 
a  larceny.  The  difficulty  of  pronouncing  judgment  on  such 
an  indictment  is  obvious. 

Kittera,  for  the  Commonwealth. 

1  he  old  common  law  undoubtedly  was,  that  all  the  prin- 
cipals must  be  tried  before  the  accessary  could  be  arraigned. 

It  is  equally  true  that  the  rule  no  longer  exists.  Now,  the 
accessary  of  several  may  be  arraigned  on  the  conviction  of 
any  one.  The  most  approved  modern  authority  establishes 
this.  It  is  agreed  that  the  proceeding  would  have  been  regular, 
had  the  Commonwealth  proceeded  ;o  outlawry  against  the 
absent  principals,  Stoops,  &c.  Two  principles  are  submitted 
to  the  Court  in  answer  to  che  objection. 

First,  That  outlawry  is  a  matter  in  pais,  and  that  this 
Court  will  presume  that  such  outlawry  was  proved  on  the 
trial  of  these  accessaries  in  the  Court  below.  Second,  That 

process  of  outlawry  does  not  lie  in  Pennsylvania.  They 
may  have  been  convicted  in  another  Court  ;  and  nothing  ap- 

pears to  the  contrary.  None  ot  *he  precedents  sets  forth  the 

conviction  or  outlawry  of  the  principal.  It  was  properly  a 
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1822.      matter  of  defence  below,  and  the  defendants  might  have  avail- 
Philadelphia.  ed  themselves  of  it  by  plea. 

But  is  it,  in  Pennsylvania,  necessary  to  proceed  to  the  out- 

and  another  lawry  of  the  principal,  before  you  can  try  the  accessary  ? 

Th«  Com-  The  /Act  regulating  outlawry,  3  Smith's  Laws,  37.  Act  of 
monweaith.  September,  1791,  was  passed  when  the  Supreme  Court  had 

a  general  jurisdiction,  and  there  was  no  difficulty  in  the  way 
of  the  proceedings.  Situated  as  the  Court  now  is,  outlawry 
in  any  other  county  but  this,  is  impossible,  and  here  extreme- 

ly difficult.  By  the  habeas  corpus  act,  a  defendant  is  entitled 
to  his  discharge  at  the  second  term  if  not  tried.  By  the  out- 

lawry act,  three  terms  must  elapse  before  the  outlawry  of  the 

principal  can  take  place.  The  accessary  might  then  be  en- 
titled to  his  discharge  under  the  habeas  corpus  act,  before 

the  outlawry  of  the  principal  could  take  place.  Again,  if  the 
principal  chose  to  come  in  and  plead  before  the  outlawry  is 
complete,  in  no  district  but  this,  could  he  be  tried;  this  Court, 
to  which  the  proceeding  previous  to  outlawry  must  be  re- 

moved, having  no  authority  elsewhere  in  the  Commonwealth 
to  award  a  venire. 

There  are  not  two  felonies  charged  in  this  indictment. 
The  breaking,  entering,  stealing,  &c.,  are  but  the  component 

parts  of  one  burglary.  The  case  cited  was  of  two  obvious- 
ly distinct  felonies  charged  against  the  principal. 

King,  in  reply. 
The  Court  never  will  presume  the  existence  of  a  state  of 

things,  which  is  clearly  negatived  by  therecord  before  them. 

Such  a  presumption  would  be  peculiarly  unauthorised  in  a  cri- 
minal case,  if  it  could  be  authorised  in  any  case.  In  this  in- 

dictment, all  the  principals,  and  all  the  accessaries  are  in- 
dicted together.  In  one  count,  the  principals,  Stoops,  Price, 

and  Cook  included,  are  charged  with  the  burglary,  and  in  the 
second  count  the  plaintiffs  in  error  are  charged  as  accessa- 

ries to  them  all.  Had  this  been  a  separate  indictment  against 

the  plaintiff  as  accessary,  and  if,  in  point  of  law,  in  such  an  in- 
dictment, it  is  unnecessary  to  set  forth  or  aver  the  conviction 

or  outlawry  of  the  principals,  then  the  reasoning  might  be 
sound. 

The  argument  against  the  convenience  of  outlawry  would, 
with  more  propriety,  be  addressed  to  the  Legislature,  than  to 
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this  Court.     An  Act  of  Assembly  giving  the  Supreme  Court      1822. 
power  to  issue  a  venire  in  such  case,  would  make  the  system 
complete  and  harmonious.     The  argument  drawn  from  the      STOOPS 

habeas  corpus  Act  is  equally  unfounded.     The  construction  and  another 
given  to  that  law  ever  has  been,  that  if  the  Commonwealth    The  Corn- 

is  prevented  from  proceeding  to  trial  by  the  act  of  the  de-   monwe 
fendant,  he  cannot  claim  his  discharge.     If  he  should  refuse 
his  consent  to  a  trial  previous  to  the  attainder  of  his  princi- 

pal, which,  with  his  consent,  would  be  legal,  he  never  could 
obtain  a  discharge  under  the  provisions  of  the  habeas  corpus 
Act. 

The  opinion  of  the  Court  was  delivered  by 

DUNCAN  J.  —  Charles  Loring,  James  Mitchell,  Charles  A. 
Mitchell,  Filutio  Russell,  Solomon  Price,  Adam  Stoops  and 

—  —  Cook,  were  indicted  for  burglary,  and  Margaret  Stoops 
and  Ann  Carson,  plaintiffs  in  error,  with  Elizabeth  Mitchell 
and  Henry  Parmele  were  indicted  as  accessaries  before  and 
after  the  fact,  to  all  the  principals.  Loring  and  Russell 
pleaded  guilty,  James  Mitchell  and  Charles  A.  Mitchell  not 
guilty.  Price,  Stoops  and  Cook  were  never  tried  or  arraigned. 
The  plaintiffs  in  error  were  afterwards  tried  as  accessaries. 
Margaret  Stoops  was  convicted  as  accessary  both  before  and 
after,  Ann  Carson  of  being  accessary  after.  Elizabeth  Mit~ 
chell  and  Henry  ParmeU  were  acquitted. 

The  errors  assigned  are  —  1.  That  accessaries  were  tried 
and  convicted  before  conviction  of  all  the  principals. 

£.  They  were  tried  as  accessaries  of  principals  who  had 
neither  been  outlawed,  arraigned  or  convicted. 

3.  The  indictment  charges  two  felonies,  and  the  plaintiffs 
in  error  were  charged  as  accessaries  to  the  felony  aforesaid. 

The  offence  of  the  accessary,  though  different  from  that  of 
the  principal,  is  yet,  in  judgment  of  law,  connected  with  it, 
and  cannot  subsist  without  it.  In  consequence  of  this  con- 

nection, the  accessary  shall  not,  •without  his  own  consent,  be 
brought  to  trial,  till  the  guilt  of  the  principal  is  legally  as- 

certained by  the  conviction  or  outlawry  of  him,  unless  they 

are  tried  together,  and  then  the  jury  shall  be  charged  to  in- 
quire first  of  the  principal,  and  if  they  are  satisfied  of  his 

guilt,  then  of  the  accessary.  Foster's  Cr.  L.  361.  As  the 
law  formerly  stood,  if  a  man  had  been  accessary  in  the  same 

VOL.  VII.—  3  S 
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1822.  felony  to  several  persons,  he  could  not  have  been  arraigned 

>tua.  tju  au  the  principals  Were  convicted  and  attainted  or  out- 
ST.XH-S  lawed  ;  but  as  the  law  now  stands,  if  a  man  be  indicted  as 

and  another  accessary  to  two  or  more,  and  the  jury  find  him  accessary  to 
The  Com-  one,  it  is  a  good  verdict,  and  judgment  may  pass  upon  it, 

lth*  9  Co.  119,  and  the  Court,  in  their  discretion,  may  arraign 
him  as  accessary  to  such  of  the  principals  who  are  con- 

victed, and  if  he  be  found  guilty  as  accessary  to  them  or  any 

of  them,  judgment  shall  pass  upon  him.  But  on  the  other 
hand,  if  he  be  acquitted,  that  acquittal  will  not  discharge 
him  as  accessary  to  the  others.  And  when  they  come  in 
and  are  convicted  and  attainted,  or  judgment  of  outlawry 

passes  against  them,  he  may  be  arraigned  de  novo  as  acces- 
sary to  them,  1  Hale,  624,  and  he  may  be  considered  as  ac- 

cessary to  him  who  has  been  convicted,  though  the  evidence 
prove  him  to  have  stood  in  that  relation  of  guilt  to  several. 
It  is  said  by  Lord  HALE  to  be  the  safer  course,  to  postpone 

the  arraignment  of  the  accessary  till  all  appear  or  are  out- 
lawed. Now  there  cannot  appear  to  be  justice  in  trying  a 

man  as  accessary  to  several,  some  of  whom  have  been  con- 
victed, and  others  neither  convicted  nor  outlawed,  and  that 

if  he  be  acquitted  on  that  trial,  he  should  still  be  subject  to 
a  future  trial  on  the  conviction  or  outlawry  of  the  others. 
The  verdict  here  finds  the  prisoners  guilty  as  accessary  to 
all.  The  jury  could  not  inquire  into  the  guilt  of  those  who 
had  not  pleaded,  and  yet  they  find  them  guilty  as  to  these. 
The  prisoners  might  properly  have  been  arraigned  and  tried 
with  the  principals  who  had  pleaded,  but  could  not  without 
their  consent  be  put  to  plead  on  the  whole  indictment  as  to 
those  who  were  not  on  their  trial,  and  had  neither  been  con- 

victed or  outlawed ;  and  the  only  question  is,  do  the  ar- 
raignment and  plea  amount  to  a  consent  to  be  tried  as  acces- 

saries to  all  ?  In  a  case  so  highly  criminal,  a  silent  submis- 
sion probably  arising  from  ignorance,  at  the  time,  of  the  right, 

ought  not  to  be  construed  into  a  relinquishment  of  the  right, 
and  a  consent  to  the  proceedings  as  they  took  place.  In 

The  Common-wealth  v.  Andrews,  3  Mass.  126,  it  was  held  not 
to  be  a  waver  of  the  right :  and  the  reason  is  much  stronger 
why  consent  should  not  be  implied  in  this  case,  where  it 
exposed  the  parties  to  a  double  trial  for  the  same  offence;  a 

matter  prohibited  by  the  Constitution.  There  is  an  insupe- 
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rabte  difficulty  where  none  of  the  principals  are  taken  or  con-      1822. 

victed,  in  every  other  part  of  this  State,  than  the  Courts  of  Philadelphia. 
Philadelphia.     For  as  there  can  be  no  removal  by  certiorari,       s.roops 

into  the  Supreme   Court,  of  any  indictment,  and  as  there  and  an°ther 
could  be  no  trial  there,  did  the  party  come  in  and  plead,  so    The  Corn- 

there  can  be  no  outlawry.     This  can  only  be  remedied  by   m0ttwealth« 
the  Legislature,  in  taking  away  all  original  jurisdiction  from 
the  Supreme  Court,  except  in  the  city  and  county.     This 
case  of  outlawry  is  not  provided  for;  but  the  Court  cannot 

supply  the  omission,  and  deprive  the  accused  of  a  privilege 
which  the  common  law  has  conferred  on  him.     It  appears 
to  the  Court,  that  there  was  a  mis-trial,  and  the  judgment  for 
that  reason  must  be  reversed.     But  the  Court  order  and  di- 

rect, that  the  prisoners  enter  into  recognisance,  each  in  two 

thousand  dollars,  with  one  or  more  sureties,  for  their  ap- 
pearance at  the  next  Court  of  Over  and  Terminer,  to  be 

held  by  the  Court  of  Quarter  Sessions  for  the  county  of  Phi- 
ladelphia, to  answer  for  this  offence.    The  Court  do  not  think 

it  proper  to  pass  over  in  silence  the  last  objection,  which  is 
to  the  indictment.     This  objection   would  have   been  sus- 

tained had  two  felonies  been  charged  against  the  principal. 
The  allegation  of  the  prisoners  being  accessary  to  the  felony 
aforesaid,  when  there  were  two  distinct  felonies  against  the 
principal,  would  have  been  defective,  and  have  vitiated  the 
indictment  against  the  accessaries.     But  there  is  only  one 
offence  laid,  and  that  is  burgiary.     The  charge  is  for  a  bur- 

glarious entry,  with  the  intent  to  steal,  and  then  and  there 
stealing.     It   is  all  one  offence,  one  burglary.     The  only 

crime  laid  is  burglary.  •''  *.4 

GIBSON  J.  was  absent. 

Judgment  reversed. 
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BLAKER  against  COOPER  for  the  use  of  RICE, 
tlay, 

January  
". 

If  a  husband, 
on  sei.ar»tiou 
agree  to  [KIT 
•  trustee  for 
his  wife  an 
annuity  (luring 
her  lite  for 

execute's,V bond  at  the 
SHIIH  time  for 

paying  the 

aUnio'!^  "or andd"[ih8rhe 
natural  life,  a 

of  tht 
ife,  do  not 

a  suit  on  the 
bonr!  for  the 
annuity. 

IN  ERROR. 

ERROR  to  the  Common  Pleas  of  Bucks  county,  and •  .,,      r 

Dill  of  exceptions. 

This  was  a  scire  facias  on  a  judgment  entered  by  warrant 
°f  attorney  on  a  bond  given  by  John  Blaker,  the  defendant 
below,  to  John  Cooper,  the  plaintiff  below,  for  the  use  of  Coo- 

per's  daughter,  Esther  Rice,  late  Esther  Blaker,  who  was  for- 
merly  the  wife  of  John  Blaker.  During  the  existence  of  the 
marriaSe  °f  John  ancl  Esther  Blaker,  on  the  14th  of  February, 
1814,  the  said  John  Blaker  made  a  written  agreement  with 

John  Cooper,  the  plaintiff,  his  wife's  father,  to  the  following 
effect:  Blaker  arid  his  wife  were  to  live  separate:   the  hus- 
,  

' 
band  was  to  pay  to  Cooper  in  trust  for  the  wife,  sixty  dollars 
a  year>  bX  half  yearly  payments,  during  her  life;  to  permit 
her  to  take  all  the  goods  she  had  brought  to  him  on  her  mar- 

,  °        _ 
riage>  and  retain  them  for  her  separate  use  ;  not  to  make  any 
claim  to  her  future  acquisitions,  and  to  suffer  her  to  live  in 
all  respects  as  a  feme  sole.  On  the  same  day,  Blaker  gave 

a  bond  to  Cooper,  the  condition  of  which  was  "  that  he  should 
pay  to  Cooper,  for  the  use  of  his  daughter,  as  alimony  for 
and  during  the  term  of  her  natural  lifr,  the  sum  of  60  dollars 

a  year,  by  half  yearly  payments."  The  payments  were  regu- 
larly made  up  to  the  1st  of  October,  1818.  On  the  30th  of 

September,  1818,  Blaker  and  his  wife  were  divorced  from  the 
bonds  of  matrimony,  and  on  the  14th  of  October,  1818.  the 
wife  was  married  to  a  certain  John  Rice.  The  Court  below 

charged  the  jury,  that  under  these  circumstances,  the,  defen- 
dant,  Blaker,  still  continued  liable  to  the  payment  of  the  an- 

nuity, and  the  jury  gave  a  verdict  for  the  plaintiff.  The  de- 

fendant excepted  to  the  Court's  opinion. 

P.  A.  Browne,  for  the  plaintiff  in  error,  contended  that  the 

defendant  was  no  longer  under  any  obligation  to  pay  the  an- 
nuity. The  claim  arose  out  of  the  marriage,  and  was  ere- 
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ated  in  consequence  of  that  state  between  the  parties.  Here,      1822. 

the  marriage  was  not  only  dissolved  entirely,  with  all  its  con- 
sequences  and  effects,  but  the  wife  had  contracted  a  new  mar- 
riage  with  another  husband.     Besides,   the  condition  of  the 
bond  on  which  this  suit  is  brought,  is  to  pay  the  annuity  ex-  for  the  use  ot 
pressly  as  alimony  ;  and  all  claims  for  alimony  cease  by  a  di- 

vorce a  vincitlo.    Alimony  is  treated  in  our  Act  of  Assembly 
as  a  temporary  allowance,  the  right  of  which  is  subject  to  be 
devested  by.  the  reconciliation  of  the  parties,  or  suspended 
by  the  Court  on  petition.     Act  of  26th  of  February,   1817, 
Purd.  Dig.  130.     It  is  impossible  that  these  provisions  of 
the  law  can   be  applicable  after  a  divorce  a  vinculo,  when  a 
new  state  of  things  arises,  and  all  former  relations  and  en- 

gagements  are   done  away.     He   cited    1  Fonb.  106.    Bro. 
Abr.  190.  1  Mod.  124.  1  Keb.  69.  80,  81.  87.  206.  337.  361. 

429.441.442.  2  Leo.  4.  Skinn.  123.  Salk.  116.  1  Lord  Ray. 
444.  4  Burr.  2177.  2  Black.  Rep.  1079. 

Kittera,  contra. 

The  object  of  the  bond  was  to  carry  the  agreement  into 
effect.  They  were  simultaneous,  and  must  be  considered 
as  one  act.  The  agreement  makes  no  mention  of  alimony, 
though  the  bond  does.  The  consideration  of  the  annuity 
was,  that  the  plaintiff  was  to  keep  the  defendant  indemnified 
from  all  expenses  that  might  accrue  on  account  of  his  wife, 
and  she  was  not  to  v>ave  dower  out  of  his  estate,  which  was 
considerable.  He  cited  3  Teates,  58.  1  Bac.  Ab.  494. 
8  Johns.  72. 

The  opinion  of  the  Court  was  delivered  by 

TILGHMAN  C.  J.  —  The  question  is,  whether,  under  these 
circumstances,  John  Blaker  be  liable  to  the  payment  of  the 
annuity  of  sixty  dollars.  He  contends,  that  he  is  not  liable, 
because  the  annuity  was  in  nature  of  alimony,  which,  if 
decreed,  on  a  divorce  from  bed  and  board,  ceases  on  a  di- 

vorce from  the  bond  of  marriage.  The  law  is  certainly  so,  in 
case  of  a  decree  of  divorce  and  alimony  ;  but  it  does  not  fol- 

low, that  it  is  so,  in  case  of  separation  and  maintenance  by 
voluntary  agreement.  The  parties  may  make  what  agree- 

ment they  please,  and  the  only  question  is,  what  is  the 
agreement.  In  this  case,  the  articles  of  agreement,  and  the 
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1822.  bond,  are  to  be  considered  as  one  transaction.  They  bear 
Philadelphia.  tne  same  fatCf  jt  js  provided  by  the  articles,  that  the  hus- 

band  shall  give  security  for  payment  of  the  annuity,  by  judg- 
ment  and  mortgage  ;  and  the  bond  with  warrant  of  attorney 

for  the  use  ofto  confess  judgment,  was  given  in  performance  of  the  arti- 
cles. The  express  agreement  was,  that  the  annuity  should 

be  paid  during  the  life  of  the  wile,  nor  is  there  any  intima- 
tion to  the  contrary,  except  the  implication  which  is  at- 

tempted to  be  drawn  from  the  word  alimony  in  the  condition 
of  the  bond.  To  be  sure,  alimony,  technically,  signifies  a 
sum  of  money  paid  for  the  maintenance  of  a  married  woman, 
who  is  separated  from  her  husband.  But  the  articles  of 
agreement  have  no  such  word  as  alimony,  nor  can  I  suppose 
that  it  was  intended  to  be  used  technically  in  the  bond.  The 

agreement  really  was,  that  the  husband  should  pay  sixty 

dollars  a  year,  for  the  wife's  support,  during  her  life,  in  con- 
sideration whereof,  he  was  to  be  indemnified  from  any  fur- 

ther expense,  and  from  any  claims  of  dower.  The  father 
was  security  for  this  indemnification,  so  that  the  husband 
received  a  quid  pro  quo.  Blaker,  it  seems,  was  a  man  of 
landed  property,  and  this  exemption  from  dower  was  an  im- 

portant consideration.  He  retains  all  the  benefit  of  this 

agreement,  notwithstanding  the  subsequent  divorce,  and  mar- 
riage of  his  wife.  It  does  not  appear  on  the  record,  at  whose 

instance  this  divorce  was  obtained,  nor  what  was  the  cause 

of  it.  It  may  be,  that  it  was  caused  by  the  husband's  mis- 
conduct, and  if  so,  it  would  be  a  bad  reason  for  getting  rid 

of  the  annuity.  I  will  not  presume  that  it  was  occasioned 
by  the  misconduct  of  the  wife,  because  it  is  not  shewn. 
There  is  no  doubt  that  a  man  may  agree  to  pay  an  annuity 
to  his  wife  during  his  life,  whether  she  remains  his  wife, 
or  obtains  a  divorce  and  marries  again.  And  it  appears  to 
me,  that  in  the  present  case,  there  has  been  such  an  agree- 

ment. I  am  therefore  of  opinion,  that  the  Judge  of  the 
Court  of  Common  Pleas,  was  right,  in  charging  the  jury 
that  the  plaintiff  was  entitled  to  recover,  and  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 
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Philadelphia. 

SHAFFER  and  another  against  SNYDER. 

IN  ERROR.  Monday, January  14. 

ERROR  to  the   Court  of  Common  Pleas  of  Lehigh    The  testi- mony ot  a  wit- 
county,  ness  that  he 

""•  '!•.  •                                                                                                     had  notice  of the  dissolu- 

In  the  Court  below  Christian  Snuder,  the  plaintiff  below  tion.ofapart" 
nership  at  a 

brought  this  action  on  the  case  against  Christian  Shaffer  and  particular 

Samuel  Solliday :  who  pleaded  non  assumpsit,  and  payment begiverHn* 
with  leave,  &c.,  on  which  issues  were  joined,  evidence  in  a suit  between 

others  in 

On  the  trial  it  became  a  material  question,  whether  the  dissolution  of 

partnership  of  the  defendants  in  a  store  in  Hellerstown.  was  ̂ f  part,ner" ship  at  that 

dissolved  or.not.     It  appeared  from  the  testimony,  that  Chris-  time  becomes 

a  materia" question. 

tian  Shaffer  removed  from  Hellerstown  in  the  spring  of  the 

year   1816.     The   defendants -alleged   that  this  partnership 
was  dissolved  at  that  time. 

David  Heinback  was  called,  and  examined  on  oath  in  behalf 

of  the  plaintiff.  On  the  cross  examination,  the  defendants 
asked  him  what  his  son  had  told  him  about  the  dissolution 

of  the  partnership  of  Shaffer  and  Solliday,  when  he,  the  son, 
had  returned  from  Hellerstown.  The  plaintiff  objected  to 
this  interrogatory,  contending  that  the  son  himself  should  be 
produced.  The  Court  sustained  the  objection,  and  no  ex- 

ception was  taken  to  the  opinion  of  the  Court  as  to  this  mat- 
ter. The  defendants  then  asked  the  witness,  whether  he  had 

not  notice  of  the  dissolution  of  the  partnership  or  firm  of 

Shaffer  &  Solliday,  at  the  time  Shaffer  removed  from  Hel- 
lerstown, The  plaintiff  objected  to  this  interrogatory,  con- 

tending that  the  defendants  wished  to  obtain  illegal  evidence 
by  changing  the  question.  The  Court  said  the  interrogatory 

might  be  put  to  the  witness  in  this  manner-,  to  wit: — Had 
you  notice  of  the  dissolution  of  the  partnership  or  firm  of 
Shaffer  &?  Solliday  at  the  time  Shaffer  removed  from  Hel- 

lerstown, from  the  defendants  or  either  of  them,  or  not? 

The  defendants  refused  to  put  the  question  as  proposed  by 

the  Court,  but  insisted  upon  putting  the  question  to  the  wit- 
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1822.  ness,  whether  he  had  not  notice  of , the  dissolution  of  the  part- 
PMadeipiua.  nership  or  firm  of  Shaffer  &  Solliday  at  the  time  Shaffer 
gHArFtn  removed  from  Hellerstown  ?  Which  question  was  objected 

•ml  another  to  as  aforesaid  by  the  plaintiff,  and  the  objection  was  sus- 
S.ITDER.     tained  by  the  Court.     The  defendants  thereupon  excepted. 

Binney,  for  the  plaintiffs  in  error,  cited,  1  phill.  Ev.  306. 

Scott,  contra,  cited,  Wats,  on  Part.  384.  Peake's  N.  P. 
Cos.  53.  6  Johns.  144. 

The  opinion  of  the  Court,  (GIBSON  J.  being  absent,)  was 
delivered  by 

DUNCAN  J. — This  is  a  very  narrow,  question  ;  the  case 

comes  up  in  a  nude  state  ;  whether  the  plaintiff"  below  had 
been  a  correspondent  and  dealer  with  the  defendants  before 
the  dissolution  of  their  partnership,  is  not  stated.  Nor  does 

it  appear  that  the  defendants  below,  plaintiffs  in  error,  offer- 
ed any  evidence  of  the  notoriety  of  the  dissolution  in  the 

town  and  neighbourhood  in  wKich  they  transacted  their  busi- 
ness, or  that  Snyder  resided  near  to  them.  The  interrogatory 

rejected  was  simply  this,  whether  the  witness  had  not  notice 
of  the  dissolution  of  the  partnership  of  Shaffer  &  Solliday, 
at  the  time  Shaffer  removed  from  Hellerstown  ? 

I  do  not  know  that  any  case  has  yet  been  decided  in  this 
Court,  with  respect  to  the  notice  of  dissolution  of  partnership. 
In  England,  notice  in  the  London  Gazette,  is  the  usual  and 

ordinary  mode,  as  to  those  who  have  had  no  previous  deal- 
ings, and  this  has  been  left  to  the  jury  from  whence  to  in- 

fer the  notice.  Godfrey  v.  Turnbull,  and  M'-Cauley,  1  Esp. 
Rep.  371.  In  Connecticut,  advertising  in  newspapers  printed 
where  the  partners  transacted  the  business,  held  evidence  of 

notice  of  dissolution  to  every  other  person,  not  a  correspon- 
dent of  the  company.  Mowatt  v.  Howland  and  others, 

3  Day.  353.  So  in  New  Tork,  in  Lansing  v.  Game  &  Ten 
Eyck,  2  John.  Rep.  304.  6  Johns.  144.  Ketcham  &  Black 
v.  Clark,  public  notice  must  be  given  in  a  newspaper  of  the 

city  and  county,  where  the  business  was  transacted,  or  pub- 
lic notice  must  be  given  in  some  other  way.  What  noto- 

riety of  dissolution  might  be  sufficient  to  go  to  a  jury  as  evi- 
dence of  notice  to  persons  who  had  no  previous  dealings  with 
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the  firm,  (for  to  those  who  had,  personal  notice  seems  to  be  held  1822. 
necessary,)  it  is  not  made  necessary  to  decide  in  this  case;  for 
all  that  the  interrogatory  overruled  could  have  done,  if  answer- 

ed  affirmatively,  would  be  to  prove  that  he  the  witness  had  no-  and  auother 
tice  of  the  dissolution  when  Shaffer  left  Hellerstown.  The 
offer  to  prove  by  one  man,  that  he  had  notice  of  the  disso- 

lution of  partnership,  could  not  be  evidence  that  another  had 
notice.  It  is  the  hearsay  of  one  witness,  to  prove  a  fact  which 
must  be  established  either  by  notice  in  the  public  papers,  or 
be  proved  to  be  so  notorious  a  fact,  as  that  the  jury  might 
presume  it  had  reached  the  parties  ear,  or  the  notice  must  be 
personal.  What  evidence  is  proper  to  go  to  a  jury  to  prove  no- 

tice of  a  dissolution  of  partneiship,  the  Court  give  no  opinion  ; 
the  only  opinion  they  now  give  is,  that  this  was  not  proper 
evidence,  and  that  the  Court  decided  properly  in  rejecting  it. 

x-^' 

Judgment  affirmed. 

STEPHENS  against  GRAHAM  and  another. 

IN  ERROR. January. 

ERROR  to  the  District  Court  of  the  city  and  county    Apromisso- 
of  Philadelphia,  and  bill  of  exceptions  to  the  charge  of  the  ̂ Wduiufdate 
Court.  has  been  al- tered without 

the  consent  of 

Assumpsit,  in  the  Court  below,  by  Peter  Graham  and  John 
Graham,  trading  under  the  firm  of  Peter  Graham  and   Co.,  is  then  by  ren- 

..    n      •        >      o*    A.L.  •    j  r  •  dered  void. 
against  Benjamin  Stephens  as  indorser  of  a  promissory  note  though  in  the 
drawn  by  one  John  Grant  in  favour  of  and  indorsed  by  J0en-^nd8of?a J  J  .  *  innocent  m- 
jamin  Stephens.     The  declaration,  which  contained  but  one  doraee. 
count,  stated  the  note  to  have  been  drawn  on  the  26th 

July,  1814,  for  150  dollars,  payable  in  six  months  after  date.  amat*:r«»i 
part  of  the note,  And  it  is 

On  the  trial  the  plaintiffs  gave  in  evidence  a  promissory  cmrtta  ***** leave  it  to  the 

jury,  whether  the  alteration  of  the  date  was  material  or  immaterial. 
Proof  of  a  note  dated  the  26th  July  ,  does  not  support  a  declaration  stating  a  note  dated  on  the  25  tb 

July. 
VOL.  VII.—  3  T 



506  CASES  IN  THE  SUPREME  COURT 

1822.      note,  drawn  by  John  Grant  in  favour  of  and  indorsed  by  the 

^•defendant  for  150  dollars,  payable  in  six  months  after  date  ; 
STEPHENS    but  the  date  was  evidently  altered  so  as  to  make  it  the  26th 

GRAHAM     Ju^->  1814»  anc^  tnis  was  admitted  by  the  plaintiffs.     But 
and unoiher.  from  what  date  it  was  altered  was  not  proved  ;  it  being  al- 

leged by  the  plaintiffs,  that  its  original  date  was  the  25th 
July,  1814,  and  by  the  defendant  that  the  original  date  was 
the  ~lst  July,  1814.     The  plaintiffs  also  proved  that  they 
received  the  note  from   Grant  in  payment  for  goods  sold, 

though  at  what  time  or  how  long  after  it  was  drawn,  the  wit- 
ness on  their  behalf  could  not  state,  but  he  stated  that  it  was 

altured  when  he  received  it,  though  he  did  not  remember 
sa\  ing  any  thing  of  it.     The  handwriting  of  the  defendant 
was  admitted. 

The  presiding  Judge  of  the  Court  below,  charged  that  the 
case  stood  with  the  plaintiffs  on  the  admission  of  the  indorse- 

ment. That  the  first  question  was,  whether  the  note  was  altered 
with  the  privity  of  the  defendant,  for  then  he  cannot  maintain 

his  defence,  that  it  was  altered  before  it  came  to  the  plaintiffs. 
He  asked  what  motive  there  could  be  to  alter  the  note :  be- 

cause he  said  there  might  be  some  motive ;  and  whether 
there  could  be  any  motive,  if  altered  from  the  25th  to  the  26th 
July.  He  directed  the  jury  to  inquire  whether  it  was  altered 
from  the  21st  or  25th  to  the  26th  July,  and  if  Grant  did  alter 
it,  then  to  inquire  at  what  time  it  was  altered.  The  Court 

then  put  it  to  the  jury  to  say,  whether  the  alteration  was  ma- 
terial, if  made  from  the  25th  July,  1814,  to  the  26th  July, 

1814.  That  if  the  jury  found  the  note  was  altered  with  the 
privity  of  the  defendant,  then  to  find  for  the  plaintiffs.  That 
if  it  was  altered  from  the  21st  July,  1814,  to  the  26th  July, 
1814,  without  the  privity  of  the  defendant,  to  find  for  the 
defendant :  if  altered  from  the  25th  July,  1814,  to  the  26th 
July,  1814,  without  the  privity  of  the  defendant,  to  find 

for  the  defendant,  if  in  their  opinion  such  alteration  was  ma- 
terial; if  immaterial  to  find  for  the  plaintiffs  :  and  in  that  case 

to  find  the  fact  specially,  and  to  find  from  what  day  the  note 
was  altered.  To  this  charge  the  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  197  dollars 
37  cents,  and  gave  it  also  as  their. opinion,  that  the  note, 
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on  which  this  action  was  founded,  was  altered  with  the  know-      1822. 
ledge  of  the  defendant.     Of  this  opinion  of  the  jury,  an  entry 
was  made  on  the  record,  returned  to  this  Court  with  the  bill    STEPHENS 
of  exceptions.  „  v- 

GRAHAM and  another. 

Keemle,  for  the  plaintiff  in  error. 

Loivber,  contra. 

The  opinion  of  the  Court  was  delivered  by 

DUNCAN  J. — The  defendants  in  error,  plaintiffs  below, 
declared  on  a  promissory  note  for  150  dollars  payable  six 
months  after  date,  drawn  by  one  John  Grant,  and  made 
payable  to  Benjamin  Stephens,  who  indorsed  it  to  the  plaintiffs 
below,  and  dated  on  the  26th  July,  1814.  The  date  was  evi- 

dently altered,  but  whether  the  alteration  was  from  the  21st 

or  the  25th,  was  not  fully  in  proof.  The  direction  of  the 
Court  was  a  very  special  one. 

It  is  contended  by  the  defendants  in  error,  that  the  alte- 
ration of  the  date  from  the  25th  to  the  26th,  is  altogether 

immaterial,  as  it  became  due  on  Sunday  ;  and  by  the  custom 
of  merchants  in  this  city,  such  note  would  be  considered 
as  payable  on  the  Saturday  preceding.  So  that  whether 
payable  on  the  Saturday  or  Sunday,  the  days  of  grace  would 
be  the  same,  and  no  injury  done.  The  effect  of  an  alteration 
of  all  written  instruments  is  the  same.  All  that  are  altered  or 

erased  in  a  material  part  without  the  parties'  consent  are  vi- 
tiated. Master  v.  Miller,  4  T.  .£.320,  and  1  Anstruther,Q25, 

in  the  Exchequer  Chamber.  The  contrary  opinion  of  Judge 
BULLER,  as  to  the  difference  between  deeds  and  other  wri- 

tings, was  opposed  by  all  the  other  Judges  of  Westminster 
Hall.  Negotiable  paper,  which  passes  from  hand  to  hand, 
was  considered  by  eleven  Judges  to  require  greater  nicety 
and  circumspection  than  bonds,  which  are  generally  confined 
to  the  custody  of  one  person.  It  cannot  be  said,  that  the 

date  forms  no  part  of  the  bill ;  nor  that  it  forms  an  imma- 
terial part.  If  it  were  not  a  material  part,  the  note  might 

not  be  destroyed,  according  to  Trapp  v.  Spearman,  1  Esp. 
57.  It  does  not  depend  on  the  accelerating  or  extending 
the  day  of  payment,  or  increasing  or  decreasing  the  sum, 

but  upon  the  identity  -,  to  insure  the  indemnity,  and  prevent 
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1822.      the  substitution  of  one  instrument  for  another,  (Sanderson  v. 

.  8ymon(jt  i  Brod.  &  Bing.  134,)  is  the  foundation  of  the  rule, 
STKPHSMS  and  it  is  a  wise  rule,  as  it  prevents  all  tampering  with  written 

instruments.  For  though  the  alteration  in  an  obligation 
and  another,  from  pounds  into  dollars,  from  sterling  pounds  into  current 

pounds,  although  such  alteration  could  not  do  any  possible 
injury  to  the  obligor,  still  it  avoids  the  bond.  So  if  the  sum 
were  lessened.  The  day  on  which  this  note  became  due,  in 

point  of  law,  was  six  months  after  date.  The  custom  of  de- 
manding it  on  Saturday,  when  it  becomes  due  on  Sunday,  has 

relation  to  the  days  of  grace,  and  not  to  the  legal  day  of  pay- 
ment. The  days  of  grace  are  gratuitous  only,  in  contem- 
plation of  law,  though  the  course  of  usance  at  particular 

places  will  be  taken  notice  of  by  the  Court.  But  this  would 
not  affect  the  Statute  of  Limitations.  When  would  the  time 

begin  to  run  ?  Certainly  from  the  day  on  which,  by  its  terms, 
it  became  due.  Like  the  time  of  grace  allowed  by  Courts  for 

special  bail  to  surrender  their  principal.  At  law  the  party  is 
bound;  and  could  not  take  advantage  of  a  surrender  after  the  re- 

turn of  a  capias  ad  satisfaciendum,  by  pleading.  It  is  by  mo- 
tion to  the  Court.  The  cases  which  have  been  relied  on  by  the 

defendants  are,  where  the  addition  was,  most  probably,  not 
written  under  the  acceptance,  but  a  memorandum  afterwards 
where  to  find  the  acceptor,  where  the  bill  became  due,  and 
no  part  of  the  acceptance.  If  this  were  not  so,  according  to 
the  opinion  of  the  Court,  in  Tidmarsh  v.  Grover,  1  Maule 
fcf  Seltv.  735,  they  were  wrongly  decided.  The  date  of  the 
instrument  ought  to  be  clearly  expressed.  If  it  has  no  date, 
then  the  time  will  be  computed  from  the  day  on  which  it  is- 

sued. Chitty  on  Bills,  43.  The  day  of  the  date  is  excluded 
in  the  computation  of  a  bill  payable  after  date.  Chitty,  138. 
The  best  and  the  safest  is  the  general  rule,  that  where  a  bill 
is  altered  in  any  material  respect,  as  for  instance  the  date  or 
sum,  without  consent  of  the  drawer,  it  will  discharge  him, 
although  the  bill  afterwards  come  into  the  hands  of  an  inno- 

cent indorsee  not  aware  of  the  change.  Chitty  ',  62.  But  what 
removes  every  doubt  is,  that  it  is  laid  in  the  declaration  as 
given  on  the  26th,  and  in  every  written  instrument  the  day 
laid  is  material,  and  must  be  proved  as  laid,  where  the  action 

is  brought  on  the  instrument  itself;  not  where  laid  under  a  vi- 
delicet, and  the  action  is  not  founded  on  the  writing.  2  Peake, 
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196.     Now  here  the  allegation  is,  that  the  note  was  given  on      1822. 

the  26th.     Proof  that  it  was  given  on  the  21st  or  £5th,  would  ' have  been  a  material  variance,  and  such  the  defendants  in    STEPHENS 

error  admitted  their  case  to  be.-    It  is  not  the  identical  note     Gtt^AM 
the  party  has  given.     The  note  here  is  the  only  medium  by  and  another. 
which  the  plaintiffs  could  recover.     It  is  through  that  they 
derive  a  right  of  action.     The  question  is,  whether  or  not 

the  defendant  below  promised  in  the  form  stated  in  the  de- 
claration, and  the  substance  of  his  plea  is,  that  according  to 

that  form  he  is  not  bound  to  pay. 
I  regret  much  the  necessity  of  reversing  this  judgment, 

because  we  see  that  from  the  opinion  of  the  jury,  the  ques- 
tion was  altogether  immaterial,  as  they  found  that  the  altera- 
tion was  made  with  the  privity  of  the  defendant.  Had 

this  been,  or  could  the  Court  have  put  it  into  the  shape  of,  a 
special  verdict,  which  I  have  struggled  to  do,  all  would  be 
right  ;  but  I  fear  the  danger  of  innovation  in  favourable 

cases,  and  of  receiving  an  opinion  of  a  jury  attached  to  a  ge- 
neral verdict  as  a  foundation  for  converting  it  into  a  special 

verdict.  There  was,  therefore,  error  in  that  part  of  the  opi- 
nion of  the  Court  directing  the  jury  to  find  for  the  plaintiffs, 

if  they  found  the  alteration  to  be  from  the  25th  to  26th,  if  in 
their  opinion  it  was  immaterial.  It  was  a  question  of  law, 
and  in  my  opinion,  was  such  an  alteration  as,  if  done  without 
the  consent  of  the  drawer,  avoided  the  note  ;  but  at  all  events, 
as  the  note  was  set  out  as  dated  on  the  26th,  proof  of  its 

being  on  the  21st  or  25th,  did  not  support  the  declaration. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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1822. 
Philadelphia. 

CHE  EVER  and  another  against  IMLAY  and  others  as- 
signees of  CLARK. 

POINT  RESERVED. 
January. 

Assignmeat         THIS  cause  was  tried  at  Nisi  Prius,  and  a  verdict  was 
by  a  debtor  to.  _  .../»-          •  •  ••  r    i       *-. 
trustees  in      given  tor  the  plainufts,  subject  to  the  opinion  ot  the  Court 

of  specified 

fafejT1'  The  Plaintiffs,  Cheevcr  6f  Fales,  were  creditors  of  Joseph mentof  all  the  Clark*  and  the  defendants  were  trustees  under  a  deed  of  as- 
other  debts  Of.  II^IJ-  «•!_•  J-  'TM  • 
the  assignor,  signment  made  by  Hark  in  trust  tor  his  creditors.  Ihis 

IndTnttorse-8  acti°n  was  brought  for  the  recovery  of  a  dividend  claimed 
menu  made  by  the  plaintiffs  out  of  the  estate  of  Clark,  in  the  hands  of 

accomrnoda-  &  the  defendants.  There  was  no  dispute  about  the  amount 
tion  of  others,)  Of  the  plaintiffs  debt,  or  the  amount  of  the  dividend.     The in  full,  if  the 

money  be  suf-  only  question  was,  whether  the  plaintiffs  were  entitled  to  any 

^n  just  '  dividend.     Clar&'s  assignment  bore  date  the  14th  January, 
-  1818.     The  trust  was,  that  the  defendants  should  collect  all portions  ;  and  .  . 

after  paying  his  debts,  and  convert  all  his  property  into  money,  which 

tofethedse<cond  was  to  ̂ e  applied  to  the  payment  of  his  debts  in  the  following 
class,  then  order  :  First,  to  the  payment  of  certain  specified  accommo- 
thirdly,  to  pay  .  . 
certain  others  nation  notes,  it  there  should  be  sufficient  to  pay  the  whole  of 

them,  but  if  net,  «'  then  in  just  and  equal  proportions."  Se- 
remain,then  cond,  to  the  payment  "  of  all  the  other  just  debts  of  the  said 
same^o  the  as-  Clark,  (except  notes  and  indorsements  made  by  him  for  the 

signer  ,hisexe-  accommodation  of  others,}  in  full,  if  the  monies  be  sufficient, cutors.ecc.,  .  V 

provided,  that  if  not,  then  injust  and  equal  proportions  ;   and  after  paying 

roentoHmy  ot  the  said  debts  of  the  'second  class,  then,  in  the  third  place, 
the  said  debts,  to  tjje  payment  of  all  notes  and  indorsements  made  by  the the  creditors  r   J  J 
should  release  said  Clark,  for  the  accommodation  of  others,  in  full,  if  the 

tat,  'period?"  monies  be  sufficient,  but  if  not,  then  injust  and  equal  pro  - 
.ffeW,tbata  portions  ;  and  if  any  surplus  should  remain,  then  to  pay  the creditor  of  the  *  r   * 
second  class    same  to  the  said  Clark,  his  executors,  administrators,  or  as- 

s^8ns-     Provided,  that  before  the  payment  of  any  of  the  said 

ti*  period      debts  in  any  of  the  said  classes  enumerated  or  contained,  the prescribed, 
vas  not  enti- 

tled to  a  dividend,  notwithstanding  he  executed  a  release  before  the  assignees  had  declared  or  paid 
a  dividend,  and  a  surplus  remained  after  paying  the  second  class  of  creditors. 
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respective  creditors  do,  -within  sixty  days  from  the  date  hereof,      1 822. 

if  they  reside  in  America,  and  if  they  reside  in  Europe  or  else- phlladelPhia 

"where,  -within  six  months  from  the  date  hereof,  execute  a  full 
and  complete  release  and  discharge  of  their  respective  debts"  and  an 
The  plaintiffs  fell  within  the  second  class  of  creditors.  They     CLARK'S 
resided  in  America,  and  did  not  execute  a  release  within 

sixty  days  from  the  date  of  the  assignment,  but  they  executed 
a  release  on  the  19th  June,  18i8,  at  which  time  the  defen- 

dants had  made  no  dividend,  nor  paid  any  of  the  money 
which  they  had  received  under  the  trust.     Some  creditors 
within  the  second  class  had  released  within  the  sixty  days. 
Alter  having  paid  the  first  class  of  creditors,  a  surplus  would 
remain  in  the  hands  of  the  assignees,  and  the  question  was, 
whether  the  plaintiffs  were  entitled  to  the  dividends  of  it  in 
proportion  to  their  debt. 

Binney,  for  the  plaintiffs. 
We  contend  for  no  principle  that  will  expose  the  assignees, 

to  any  loss  or  inconvenience.  The  offer  of  a  release  was 
made  by  the  plaintiffs  in  time  to  put  them  on  their  guard, 
and  they  will  sustain  no  mischief  by  the  payment,  as  they 
have  funds  reserved.  Nor  will  creditors  suffer  a  loss.  If 

the  dividend  had  been  made  when  we  executed  the  release, 
the  payment  of  it  could  not  be  disturbed.  But  that  was  not 
the  case.  Under  the  circumstances,  we  contend,  that  our 

claim  is  well  founded.  The  ruling  intention  of  the  assignor 
is  to  provide  for  all  his  creditors,  and  such  is  the  equity. 
This  construction  of  the  assignment  not  only  favours  a  pro 
rata  payment  of  the  creditors,  but  is  for  the  benefit  of  the 
debtor.  A  precise  term  is  limited  by  him  as  a  threat  to 
hasten  them  to  come  in,  but  the  paramount  object  is  to  bring 
them  all  in.  If  the  plaintiffs  come  in  they  take  nothing  from 
the  other  creditors  :  if  they  are  excluded,  the  dividend  of  the 
other  creditors  is  not  increased.  For,  by  the  assignment,, 
each  creditor  is  to  receive  only  the  proportion  which  his  debt 
bore  to  the  whole  amount  of  debts  in  his  cluss^w nether  all 
the  creditors  in  that  class  executed  a  release  or  not.  Then 

the  other  creditors  are  not  injured,  and  the  debtor  is  bene- 
fited by  being  released  from  a  debt  that  would  otherwise  be 

outstanding  against  him  :  and  the  only  objection  is,  that  the 

release  was  not  executed  within  the  time  limited  by  the  as- 
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1822.  signment,  an  objection  merely  formal.  We  are  entitled  to 

Phiiailelpliia.  tne  benefit  of  all  equitable  principles,  and  it  is  well  settled 
CHKETER  m  equity,  that  a  condition  imposed  merely  in  terrorem, 

and  another  sucn  as  a  condition  that  if  A.  marry  without  the  consent  of 

CLARK'S  B.,  then  a  legacy  bequeathed  shall  be  void,  is  invalid,  if  not 
bequeathed  over.  The  condition  here  is  of  the  same  kind  : 
introduced  merely  to  accelerate  the  releases.  As  to  the  time 
limited,  time  is  not  material  where,  as  here,  things  stand  in 
all  respects  the  same  after  as  before  the  day.  Relief  is  often 
given  in  equity  where  the  objections  are  founded  on  time 
only.  Time  is  not  the  essence  of  a  contract  in  equity  ;  but 
if  no  damage  be  sustained,  a  contract  may  be  enforced 
after  the  time  stipulated.  Equity  will  not  suffer  advantage 
to  be  taken  of  a  penalty  or  forfeiture  where  compensation 
can  be  made.  Gibson  v.  Paterson,  1  Atk.  12.  Sugden,  244. 
Newland  on  Cont.  230,  231.  232.  4  Bra.  C.  Rep.  33O.  Seton 
v.  Shard,  7  Fez.  265.  1  Fonbl.  391.  395.  Haywardv.  An- 
gell,  1  Fern.  222.  Grimston  v.  Bruce,  1  Salk.  156.  Cage  v. 

Russell,  2  Vent.  352.  Francis's  Max.  Eq.  45.  48.  Wallis  v. 
Grimes,  1  Ch.  Cos.  89.  Bland*.  Middleton,  2  'Ch.  Cas.\l. 
Longdale  v.  Longdale,  1  Fern.  456.  In  the  case  of  Dunch 
v.  Kent,  1  Fern.  260,  there  was  a  deed  of  trust  for  payment 
of  such  creditors  as  should  come  in  within  a  year,  and  it  was 
held,  that  a  creditor  would  not  be  excluded  though  he  did 
not  come  in  till  after  the  year. 

Chauncey,  contra. 
The  debtor  had  a  right  to  prefer  what  creditors  he  pleased, 

and  on  what  terms  he  pleased.  It  is  clear  the  plaintiffs  are 

not  within  the  letter  of  the  assignment,  and  if  that  be  de- 
parted from,  it  is  impossible  to  foresee  the  consequences  that 

may  ensue.  It  will  not  always  operate  in  favour  of  the 
debtor,  and  will  exceedingly  embarrass  the  settlement  of  the 
estate.  It  is  a  sufficient  answer  to  the  equity  set  up  by  the 
plaintiff,  that  there  were,  at  the  expiration  of  the  time  limited, 
rights  vested  in  the  other  creditors,  and  equity  will  never 

relieve  from  non-performance  of  a  condition  to  ihe  injury  of 
vested  rights.  The  case  of  Dunch  v.  Kent,  the  only  one 
that  at  all  bears  on  this  case,  is  unlike,  in  several  particulars. 
Lindsey,  the  trustee  in  that  case,  converted  the  funds  to 
the  use  of  his  own  creditors,  and  it  is  certain  they  had 
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no  right  to  the  fund.     As  to  the  argument  that  the  other     1822. 
creditors  will  not  be  injured,  because  their  proportion  re- 
mains  the  same  whether  the  plaintiffs  are  included  or  not, 

this  construction  cannot  be  given  to  the  assignment.     The  and  another 
proviso  contemplates  a  payment  of  the  whole  debts  to  such    [CIARK'S 

as  release,  if  the  fund  be  sufficient  :  those  who  do  not  release,    ass'Snees' 
are  not  to  be  considered  as  creditors,  and  are  to  have  no 

part  in  the  trust.     The  assignor  is  not  to  have  any  part  till 
after  all  the  debts  are  paid  ;  then  what  is  to  become  of  it,  if 
the  creditors  who  release  are  not  entitled  to  it  ? 

The  opinion  of  the  Court  was  delivered  by 
TILGHMAN  C.  J.  [After  stating  the  case.]  —  The  counsel 

for  the  plaintiffs,  who  certainly  made  the  most  of  their  cause, 
argued  strenuously  that  the  time  fixed  for  the  release,  was 
not  an  essential  circumstance,  and  that  as  the  release  was 
executed  within  six  months,  before  the  expiration  of  which 
the  defendants  were  not  authorised  to  make  a  dividend,  it 
was  highly  reasonable  that  the  plaintiffs  should  be  let  in, 
which  would  be  advantageous  to  Joseph  Clark,  because  he 
would  thereby  be  discharged  from  their  claims.  He  con- 

tended also,  that  this  would  be  no  injury  to  the  other  cre- 
ditors, because,  their  dividend  would  not  be  increased  by  the 

exclusion  of  the  plaintiffs,  inasmuch  as  by  the  true  construc- 
tion of  the  asssignment,  each  creditor  was  to  receive  no 

more  than  the  proportion  which  his  debt  bore  to  the  whole 
amount  of  debts  in  the  class  to  which  he  belonged,  whether 
all  the  creditors  in  that  class  executed  releases  or  not. 

If  this  be  indeed  the  meaning  of  the  assignment,  the  plaintiffs 
will  have  a  strong  case  ;  for  if  the  dispute  be  only  between 
the  plaintiffs  and  Joseph  Clark,  much  may  be  said  in  favour 
of  an  extension  of  time.  But  after  an  attentive  examination 

of  the  deed,  with  a  strong  disposition  to  let  the  plaintiffs  in 
for  a  dividend,  if  possible,  I  have  not  been  able  to  agree  with 

the  plaintiffs'  counsel  in  his  construction  of  it.  The  first 
class  of  creditors  is  no  way  concerned  in  this  dispute.  Those 
creditors  have  been  all  paid,  and  it  is  to  be  presumed  the 
assignor  knew  that  they  would  be  all  paid.  But  in  the  other 
classes,  a  deficiency  of  estate  must  have  been  probable  at  the 
time  of  executing  the  deed  of  assignment.  The  second  class 

has  received  only  thirty-seven  and  a  half  per  cent.  The 
VOL.  VIL—3  U 
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1822.  plaintiffs  belong  to  the  second  class.  Suppose  then  that  they 

P*"0'  are  excluded.  If  the  sum  which  would  have  been  drawn 

CBEKVKH  by  the  plaintiffs  in  case  they  had  released  within  sixty  days, 

and  another  js  not  to  gO  to  tne  creditors  in  that  class  who  did  release, 

CLARK'S  what  is  to  become  of  it  ?  It  is  said  it  is  to  go  to  Joseph  Clark. 
gut  jf  jg  nQt  Declared  so  in  the  deed ;  on  the  contrary,  the 

express  trust,  with  regard  to  Clark,  is,  that  he  shall  receive 

the  surplus,  if  any  there  be,  after  paying  all  the  debts  in  all 
the  classes.  The  proviso  in  the  end  of  the  deed,  acts  with 

retrospective  force  on  the  whole  which  precedes  it ;  so  much 

so,  that  a  creditor  who  falls  within  the  scope  of  it,  is  consi- 
dered as  a  stranger,  and  excluded  from  all  benefit  of  the 

trust.  I  have  never  liked  these  assignments,  which  operate 
as  a  coercion  on  creditors.  But  I  can  have  no  doubt  of  their 

meaning.  They  are  calculated  to  produce  speedy  releases, 

by  the  influence  of  hope  and  fear.  Some  creditors  are 

brought  in  by  the  hope  of  getting  a  good  dividend,  because 

they  suppose  that  many  will  stand  out.  And  others  are  in- 
duced to  take  a  little  through  the  fear  of  losing  all.  The 

expressions  in  this  deed,  applied  to  each  class,  are,  that  if 

there  shall  not  be  monies  sufficient  to  pay  their  whole  debts, 

then  they  shall  be  paid  in  just  and  equal  proportions  ;  that  is 

to  say,  as  I  understand  it,  taking  the  proviso  into  considera- 
tion, as  the  fund  to  be  divided,  is  to  the  amount  of.  the  re- 

leased debts  in  any  class,  so  is  the  debt  of  any  individual  in 
that  class,  to  the  dividend  he  will  be  entitled  to  receive. 

The  claim  of  the  plaintiffs  therefore,  is,  in  the  first  place,  in 

opposition  to  the  creditors  who  have  released,  in  the  second 
class  ;  but  if  they  should  receive  their  whole  debts,  then  in 

opposition  to  the  succeeding  classes  respectively  ;  but  Jo- 
seph Clark  is  not  to  receive  any  thing,  till  all  the  released 

debts,  in  all  the  classes,  have  been  fully  satisfied.  The  dis- 

pute therefore,  as  to  enlarging  the  time  for  the  plaintiff's  re- 
lease, is  not  between  them  and  Clark,  but  between  them  and 

the  other  creditors.  The  claim  for  extension  of  time,  is 

founded  on  equity.  But  what  equity  have  the  plaintiffs 
against  the  other  creditors?  These  creditors  have  executed 

releases,  and  have  nothing  but  this  fund  to  look  to.  I  cannot 

say,  that  the  chances  of  other  creditors  standing  out,  may 

not  have  been  an  inducement  to  these  persons  to  sign  the  re- 
lease. They  saw  the  terms  held  out  by  the  assignment,  and 
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had  a  right  to  calculate  on  their  strict  observance.  But  if  1822. 

these  terms  are  now  varied,  the  consideration  of  their  release  PWadeipMa. 
is,  in  part  taken  from  them.  Supposing  my  construction  of  CHESTER 

the  assignment  to  be  the  true  one,  this  case  is  not  to  be  dis-  and  another 

tinguished  from  Pearpoint  &  Lord  v.  Graham,  decided  by  CORK'S 

the  Circuit  Court  of  the  United  States  for  this  district,  at  ass'Snees- 
April  Term,  1820.  There,  it  was  expressly  ordered,  that 
the  fund  should  be  divided  among  those  creditors  who  exe- 

cuted releases  by  a  certain  day,  and  the  Court  decided  that 
the  time  could  not  be  extended.  That  was  indeed  a  stronger 
case  than  the  present,  for  there  the  plaintiffs  had  some  excuse 
for  not  executing  a  release  in  time.  The  trustee  had  under- 

taken to  have  a  release  prepared  to  be  signed  by  the  credi- 
tors. The  plaintiffs  called  within  the  time,  for  the  purpose 

of  signing,  but  the  writing  was  not  ready.  But  in  the  case 
before  us,  no  excuse  or  apology  whatever  has  been  offered  ; 
no  mistake,  no  inadvertency  of  any  kind,  alleged.  We  must 
suppose  therefore,  that  the  delay  was  deliberate.  Many 

of  the  cases  cited  by  the  plaintiffs'  counsel,  were  strong,  for 
the  purpose  intended,  that  is,  to  shew  that  in  cases  where  no 
injury  has  been  sustained,  or  compensation  can  be  made  for 

any  injury  which  may  have  been  sustained,  time  is  not  gene- 
rally considered,  in  equity,  an  essential  part  of  the  contract. 

But  those  cases  cannot  be  applied  against  the  releasing  cre- 
ditors, between  whom  and  the  plaintiffs  there  has  been  no 

contract.  The  only  case  which  has  any  thing  like  a  strong 
bearing  on  the  present  question,  is  that  of  Dunch  v.  Kent, 
decided  in  the  year  1684,  and  reported  in  1  Vern.  26C.  359. 
The  King,  being  indebted  to  Colvil/,  a  banker,  in  the  sum 
of  84,700/.,  and  Lindsey ,  a  bankrupt,  having  married  CohilPs 
widow,  the  King;  by  letters  patent,  in  consideration  of  the 
said  debt,  granted  to  Lindsey  an  annual  sum  issuable  out 
of  the  hereditary  excise,  on  special  trust,  that  all  such  of 

Cohill's  creditors  as  would  come  in  within  a  twelve  month, 
and  accept  a  share  of  this  annual  sum,  in  proportion  to  their 
debts,  should  have  the  same  assigned  to  them.  A  creditor 
of  Colvilfs  filed  his  bill,  after  the  year,  to  have  the  benefit 

of  this  trust,  and  complained  that  Lindsey  had  acted  fraudu- 
lently, in  applying  part  of  the  fund  to  the  payment  of  his 

own  debts.  It  was  decreed,  that  there  was  a  continuing 
trust  for  creditors  who  came  in  after  the  year.  The  case 
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1822.  is  badly  reported.  It  does  not  appear  what  the  annual  sum 

^f  granted  by  the  King  was,  nor  for  how  many  years  it  was  to 
be,  continued.  Possibly  it  might  have  had  continuance  long 
enough  to  pay  all  the  debts  of  Cohill ;  and  then  the  exten- 
sion  of  time  would  have  been  a  matter  in  which  nobody  but 
the  King  was  concerned.  Be  that  as  it  may,  there  appears 
to  have  been  very  little  question  about  extension  of  time. 
The  main  dispute  was,  between  the  plaintiff  and  Lindsey, 
who  had  committed  a  fraudulenttbreach  of  trust.  Nothing  is 
said  of  any  opposition  to  the  plaintiff  by  those  creditors  who 
had  come  in  within  the  year.  Indeed  it  is  not  even  stated, 
that  any  creditors  came  in  within  the  year.  Nor  is  it  said 
that  any  creditor  was  required  to  execute  a  release,  without 
receiving  his  whole  debt.  A  good  deal  of  the  report  is  taken 
up  vrith  a  subject  which  does  not  seem  to  concern  the  matter 
in  dispute,  that  is  to  say,  with  what  the  Solicitor  General 
admitted,  as  to  the  right  of  a  trustee  for  the  payment  of 
debts  in  general,  to  sell,  upon  good  consideration,  and  as  to 
the  obligation  on  the  purchaser,  to  look  to  the  payment  of  the 
debts.  In  short,  I  think  it  an  obscure  case, — distinguished 
however,  as  far  as  I  can  understand  it,  in  many  particulars, 
from  the  one  before  us,  and  by  no  means  of  equal  weight 
with  Pearpoint  &?  Lord  v.  Graham.  Upon  the  whole,  I  am 
of  opinion,  that  the  plaintiffs  have  not  complied  with  the 

terms  required  by  Joseph  Clark's  deed  of  assignment,  and 
therefore  they  are  not  entitled  to  any  part  of  the  dividend 
in  the  hands  of  the  defendants. 
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1822. 
Philadelphia. 

In  the  case  of  the  Corporation  of  St.  Mary's  Church  (Ro- 
man  Catholic)  in  the  city  of  Philadelphia  on  a  proposed 
alteration  of  its  Charter. 

THE  application  made  at  the  last  Term,  by  a  portion  of    Amend- '       f  ments  pro- 
the  members  of  the  Roman  Catholic  Society  ,  worshiping  at  St.  posed  by  a; 

Mary's  church,  in  the  city  of  Philadelphia,  for  certain  alto 
rations  in  their  charter  having  been  rejected  by  the  Court, 
(see  6  Se  rg.  &?  JRawlet  498,)  was  now  renewed  under  dif-  corporation 
ferent  circumstances.  Since  the  last  Term,  new  trustees  were  ̂ us^theyare 
elected,  and  the  proposal  for  these  alterations,  which  had  offered  under 

been  adopted  on  the  9th  July,  1821,  was  now  made  by  the  seal  "the  Court 
trustees,  under  the  corporate  seal.    The  corporation  consisted  ̂ hat 
of  eight  lay  members,  and  three  clerical  members  :  and  these  ty  it  is  affixed. 

Where  the 
amendments  were  adopted  and  requested  by  the  Rev.  Wil-  trustees  of  a 
Ham  Hogan,  pastor,  and  the  eight  lay  members,  but  the  three  c^tofthree 
clerical  members,  Henry  Conwell,  bishop,  the  Rev.  jfames  clerical  and 

Cummiskey  and  Sqmuel  Cooper,   stating   themselves  to   be  mlmbers,  if 
pastors  of  St.  Marias  church  and  trustees,  dissented  from  °.ne,of  the,cle" ,       .  .  ncal  members 
the  amendments,  and  addressed  to  the  Court  a  remonstrance  be  excluded 

against  them.  bjtrwetatioii 
of  the  lay 
members, 

The  church  was  originally  incorporated  on  the  13th  Sep-  withoutautho- 

tember,  1788,  by  the  following  Act  of  Assembly,  entitled  an  "onsforaite- 
Act  to  incorporate  the  members  of  the  religious  society  Ofdatlonst0/art"~ 
Roman  Catholics  belonging  to  the  congregation  of  St.  Mary's  des  of  the 

i          L-      .1         -...        r   I»L-»    j  /it  •'  charter  in  the church  in  the  city  of  Philadelphia:  absenceof 
such  member. 
are  unlawful. 

Whereas,  the  members  of  the  religious  society  of  Roman  .  In  corpora- 
Catholics,  inhabiting  the  city  and  vicinity  of  Philadelphia,  there  are  dif- 

and  belonging  to  the  congregation  worshiping  at  the  church  th^majorfty8' 
of  St.  Mary,  in  Fourth  street,  between  Spruce  and  Walnut  of  each  class 

M,     '  i.-i  most  consent. 
streets,  m  the  said  city,  have  requested  this  house  to  pass  a  before  the 

la,y,  to  incorporate  them,  and  enable  them  to  manage  theJJIJ^jSlJ^ 
temporalities  of  their  church,  as  other  religious  societies  be  no  provision 

...        "iV  '         j  •     •  'n  the  charter 
within  this  State  have  been  enabled  to  do,  and  it  is  reason-  respecting  ai- 

able  to  grant  their  request.  tmtioDS- 
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1822.  SECT.  I.  Be  it  therefore  enacted,  $c.  That  the  members  of 
Philadelphia,  the  religious  society  of  Roman  Catholics^  inhabiting  the  city 

Case  of  and  vicinity  of  Philadelphia^  and  belonging  to  the  congrega- 

St.  Mary's  tion  worshipping  at  the  church  of  St.  Mary's  aforesaid,  are, 
and  from  and  immediately  after  the  passing  of  this  Act,  shall 
be,  and  they  are  hereby  erected  into,  and  declared  to  be  one 
body  politic  and  corporate,  in  deed  and  in  law,  by  the  name, 

style  and  title  of  the  "  Trustees  of  the  Roman  Catholic  So- 

ciety worshiping  at  the  church  of  St.  Mary^s^  in  the  city  of 
Philadelphia"  and  that  they,  the  said  trustees,  by  the  name 
aforesaid,  and  their  successors,  to  be  elected  as  hereinafter 
mentioned,  shall  have  perpetual  succession,  and  shall  be  able 
and  capable  in  law,  to  purchase,  take,  have,  hold,  receive, 
and  enjoy,  to  them  and  their  successors,  in  fee  simple,  or  for 
any  lesser  estate,  any  lands,  tenements,  rents,  hereditaments, 

or  real  estate,  whose  yearly  value,  in  the  whole,  shall  not  ex- 
ceed the  sum  of  five  hundred  pounds,  by  grant,  gift,  bargain 

and  sale,  by  will,  devise,  or  otherwise,  and  also  to  purchase, 

take,  hold,  possess,  and  enjoy,  any  moneys,  goods,  and  chat- 
tels, or  personal  estate  whatsoever,  by  gift,  grant,  will,  legacy, 

or  bequest,  and  the  same  land,  tenements,  rents,  heredita- 
ments, and  real  and  personal  estate,  (excepting  always  the 

said  church,  called  St.  Mary's,  and  the  lot  of  ground,  grave- 
yard and  appurtenances  thereto  belonging,  or  therewith  now 

used  and  occupied,  containing  in  breadth,  on  Fourth  and 

Fifth  streets,  sixty-three  feet,  and  in  depth  three  hundred 
ninety-six  feet,)  to  give,  grant,  demise,  or  otherwise  dispose 
of,  as  to  them  shall  seem  meet,  for  the  use  of  the  said  reli- 

gious society;  and  also  that  the  said  trustees,  by  the  name 
aforesaid,  shall  be  able  and  capable  in  law,  to  sue  and  be 
sued,  implead  and  be  impleaded,  answer  and  be  answered 
unto,  defend  and  be  defended,  in  any  suit  or  actions,  and  in 
all  or  any  Court  or  jurisdictions  whatsoever;  and  it  shall  and 
may  be  lawful  for  the  said  trustees,  by  the  name  aforesaid, 
to  devise,  make,  have,  and  use,  one  common  seal,  to  authen- 

ticate all  and  every,  their  acts,  deeds,  and  instruments, 
touching  their  business,  and  the  same  at  pleasure  to  break, 
alter,  and  renew;  and  generally,  that  the  said  trustees,  by  the 
name  aforesaid,  shall  have,  hold,  and  enjoy,  all  and  singular 
the  rights,  privileges,  liberties,  and  franchises,  incident  or 

belonging  to  a  private  or  religious  corporation  or  body  poli- 
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tic,  as  fully  and  effectually  as  any  other  private  or  religious      1822. 

corporation  or  body  politic  within  this  State  has  a  right  to  • 
have,  hold,  and  enjoy  the  same.  Case  of 

St.  Marv' 
Church. 

SECT.  II.  And  it  is  further  enacted,  8{c.  That  the  first  trus- 
tees of  the  said  corporation  shall  be  and  consist  of  the  fol- 

lowing persons,  to  wit.  The  Rev.  Robert  Molynequx,  the 

Rev.  Francis  Beeston,  the  Rev.  Lawrence  Graessel,  the  pre- 
sent pastors  of  the  said  church,  and  George  Meads,  Thomas 

Fitzsimons,  James  Byrne,  Paul  Esling,  John  Cottringer^ 
Joseph  Eck,  Mark  Wilcox,  and  John  Carrell,  members  of  the 
congregation  worshipping  in  the  said  church  :  and  the  future 

trustees  of  the  said  corporation  shall  be  and  consist  of  the 

pastors  of  the  said  church  for  the  time  being,  duly  appointed, 
not  exceeding  three  in  number,  and  of  eight  lay  members,  of 

the  congregation  worshipping  in  Che  said  church,  to  be  ap- 
pointed and  elected  in  the  manner  hereinafter  mentioned. 

SECT.  III.  And  be  it  further  enacted,  Sfc.  That  all  and 

every  of  the  members  of  the  said  congregation,  (holding  a 

pew  or  part  of  a  pew  in  the  said  church,  and  paying  for  the 

same  not  less  than  fifteen  shillings  by  the  year,  and  not  being 

in  arrears  for  Che  said  contribution  more  than  six  months,) 

shall  meet  on  the  Tuesday  of  Easter  week,  in  the  year  one 

thousand  seven  hundred  and  eighty-nine,  and  so  in  every 
year  for  ever  thereafter,  at  such  place  in  the  said  city  as  shall 

be  appointed  by  the  said  trustees,  whereof  notice  shall  be 

given  in  the  said  church,  at  the  close  of  divine  worship,  on 

the  morning  of  the  preceding  Sunday,  and  then  and  there 

shall  choose  by  ballot  the  said  eight  lay  trustees,  in  manner 

aforesaid,  by  a  majority  of  those  members  so  qualified,  who 
shall  so  meet  between  the  hours  of  eleven  before  noon,  and 

one  in  the  afternoon  of  every  such  day,  and  the  trustees  so 
chosen  shall  continue  to  be  trustees  of  the  said  corporation, 

until  the  next  election;  and  if  the  pastors  of  the  said  church, 

duly  appointed,  shall,  on  any  day  of  such  election,  exceed  the 
number  of  three,  they  shall,  among  themselves,  agree  which 

three  of  them,  the  said  pastors,  shall  be  trustees  for  the  en- 
suing year,  and  shall  openly  declare,  in  the  presence  of  all 

the  electors  so  met  at  the  time  of  concluding  the  said  elec- 
tion, the  names  of  all  the  said  pastors  and  members  who  shall 
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1822.      be  so  appointed  and  chosen  trustees  of  the  said  corporation, 
Philadelphia,  j^j  tneir  names  shall  be  entered  in  the  books  of  the  said  cor- 

poration,  for  that  purpose  to  be  kept;  and  the  said  pastors  so 

St.  Mary'»    appointed,  and  members  so  chosen  trustees,  as  aforesaid, Church. 
shall  be  and  continue  trustees  of  the  said  corporation,  until 
the  close  of  the  next  election. 

SECT.  IV.  And  be  it  further  enacted,  Sfc.  That  it  shall  and 
may  be  lawful  to  and  for  the  said  trustees  and  their  succes- 

sors, from  time  to  time,  as  occasion  shall  require,  to  meet 
together  for  the  purpose  of  transacting  the  business  of  the 
society  under  their  care  ;  of  the  time  and  place  of  which 
meeting  due  notice  shall  be  given  to  all  the  said  trustees,  at 
least  one  day  before;  at  which  meeting  the  eldest  pastor  pre- 

sent shall  be  president,  and  if  seven  of  the  said  trustees  shall 
attend,  they  shall  form  a  quorum,  or  board,  and  shall  have 

power,  by  a  majority  of  voices  present,  to  make,  ordain  and 
establish  such  rules,  orders  and  regulations,  for  the  manage- 

ment of  the  temporal  business,  the  government  of  their 
schools,  and  disposing  of  the  estate  of  the  said  corporation, 
as  to  them  shall  seem  proper.  Provided,  That  such  rules, 
orders,  and  regulations,  be  reasonable  in  themselves,  and  not 

repugnant  to  the  constitution  and  laws  of  this  State. 
;,   jt  i  .  « 

On  the  20th  Ma*-:h,  1821,  the  Legislature  passed  an  Act 
to  authorise  the  Roman  Catholic  Society,  worshipping  at  the 

church  of  St.  Mary's  in  Philadelphia,  to  amend  their  charter 
of  incorporation,  which  enacted  that,  «»  the  members  of  the 
religious  society  of  Roman  Catholics  inhabiting  the  city  and 
county  of  Philadelphia,  and  belonging  to  the  congregation 

worshipping  at  the  church  of  St.  Mary's  in  the  city  of  Philadel- 
phia, incorporated  by  an  Act  of  Assembly  of  the  State  of 

Pennsylvania,  passed  the  13th  day  of  September  in  the 
year  of  our  Lord,  1788,  by  the  name,  style  and  title  of 
"The  trustees  of  the  Roman  Catholic  Society  worshipping  at 

the  church  of  St.  Mary's^  be,  and  they  are  hereby  empower- 
ed to  improve,  amend  and  alter  the  charter  of  incorporation 

granted  them  by  the  aforesaid  Act  in  the  same  manner,  and 

with  the  same  privileges  and  powers  as  corporations  estab- 
lished by  -virtue  of  an  Act  of  Assembly  passed  the  6th  day 

of  April,  in  the  year  of  our  Lord,  1  791,  entitled,  ««  An^Act  to 
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confer  on  certain  associations  of  the  citizens  of  this  Com-      1822. 

monwealth,  the  powers  and  immunities  of  corporations  or 

bodies  politic  in  law."  Case  of 
St.  Mary's Church. 

From  the  evidence  and  documents  produced  before  the 

Court  on  the  present  application,  it  appeared,  that  in  procur- 
ing the  adoption  of  the  proposed  amendments,  the  following 

proceedings  took  place:  An  election  was  held  on  the  24th 

April,  1821,  pursuant  to  the  charter,  and  the  eight  lay  mem- 
bers now  requesting  the  amendments  were  elected  trustees. 

At  that  time  there  were  three  pastors,  namely,  Bishop  Con- 

•well,  the  Rev.  Mr.  Cummiskey,  and  Mr.  Hayden.  The  board 
of  trustees  met  on  the  25th  of  April,  the  day  after  the  elec- 

tion, and  these  three  pastors  were  present,  together  with  the 
whole  of  the  eight  lay  members  elected.  The  Rev.  Mr. 
Cummiskey  was  declared  President,  and  took  the  chair.  At 

this  meeting  the  lay  members  entered  a  protest  against  the 
appearance  of  the  bishop  or  of  Mr.  Hayden  at  the  board,  or 
their  participating  in  the  transaction  of  .business,  for  which 

they  assigned  their  reasons.  They  added,  "  that  they  do  not 
intend  to  oppose  the  continuance  of  the  bishop  or  of  Mr.  Hay- 

den at  their  meeting,  but  they  cannot  consent  to  recognise 
either  of  them  in  any  official  character,  or  to  consider  them 
entitled  to  exercise  any  of  the  functions  or  privileges  of  a 

member."  It  did  not  appear  that  the  bishop  ever  attended 
the  sittings  of  the  board  after  that  meeting  ;  but  Mr.  Cum- 

miskey, against  whom  no  protest  was  entered,  attended  and 
presided  at  meetings  held  on  the  25th,  26th  and  30th  April, 
and  on  the  3d  and  8th  May,  being  the  only  pastor  present. 

A  meeting  took  place  on  the  14th  May,  at  which  Mr. 

Cummiskey  was  present,  and  also  Mr.  Hogan,  In  the  pre- 
amble of  a  resolution  passed  by  the  board,  at  a  meeting  on  the 

28th  May,  it  is  stated  that  Mr.  Hogan  "  had  resumed  his 
station  as  pastor  of  the  church,  and  according  to  seniority 
took  the  chair,  at  the  meeting  on  the  14th  May,  and  presi- 

ded over  the  board  ;  and  the  Rev.  Mr.  Cummiskey  having  also 
attended  that  meeting  was  placed,  in  order,  on  the  right  hand 

of  the  President's  chair,  but  thought  proper,  during  the  sitting 
to  express  his  disapprobation  and  dissatisfaction  at  being  su- 

perseded, and  afterwards  fully  confirmed  the  same  by  absent- 
VOL.  VII.—  3  X 
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1 822.      ing  himself  altogether  from  the  board,  although  several  meet- 

J*«-  ings  had  been  held  ;  and  bad  also  absented  himself  from  St. 
o, ,  ,,t      Mary's  Church,  and  neglected  discharging  his  pastoral  func- 

SChurcJb  **    tions-  '     il  was  tnen  resolved,  "  that  thv   Rev.    Mr.   Cum- 
mitikey  cannot  any  longer  be   considered  as  a  pastor  of  St. 

JJary's  Church,  and  consequently  not  a  member  of  the  board 
of  trustees   of  said  church,  having  voluntarily  vacated  his 

seat  at  the  said  board,  and  neglected  and  refused  discharg- 

ing his  pastoral  duties  in  the  said  church*"     At  this  meet- 
ing no  pastor  was  present,  and  Mr.  Cummiskey  having  been 

served  with  a  copy  of  the  resolution  never  afterwards  at- 
tended.    The  resolution  for  making  the  alterations  in  the 

charter,  now  proposed,  was  passed  at  a  meeting  held  the  9th 
July,   1821,  at  which   were  present,  the  Rev.  Mr.  Hogan, 
and   no  other  clergyman,  and  seven  lay  members. 

It  further  appeared  that  Henry  C-onwell  was  on  the  26th 
November,  1819,  appointed  bishop  of  the  see  of  Philadelphia, 
and  pastor  of  the  same,  by  a  bull  under  the  seal  of  Pope 
Pins  VII. :  committing  to  him  the  care  of  both  its  spiritual 
and  temporal  affairs  ;  and  that  the  appointment  of  pastors 
was  in  the  bishop  alone, or  some  one  delegated  by  him;  and 

evidence  was  given,  that  he  possessed  the  authority  to  with- 
draw their  faculties.  Whether,  by  the  law  of  the  Roman 

Catholic  Church,  the  bishop  could  withdraw  or  suspend  the 
faculties  of  a  pastor  without  a  hearing  or  trial,  was  a  point 
on  which  the  parties  differed.  It  also  appeared  that  William 

Hogan  had  been  pastor  of  this  church,  but  on  the  12th  De- 
cember, 1820,  his  faculties  were  withdrawn  by  the  bishop. 

In  the  spring  of  f821,  he  was  placed  again  in  the  church  by 

the  trustees,  and  officiated  as  pastor  ;  after  which  he  was  ex- 
communicated by  the  bishop,  according  to  the  forms  of  the 

Roman  Catholic  Church.  One  portion  of  the  congregation 

continued  to  worship  at  St.  Mary's,  while  the  other  with- 

drew to  St.  Joseph's,  another  place  of  worship. 

As  to  the  property  of  the  church  and  lot,  the  following 
facts  appeared.  On  the  23d  January,  176O,  Daniel  Swan  and 

others,  in  whom  the  lot  on  which  St.  Mary's  Church  stands, 
was  legally  vested,  made  a  declaration  of  trust  in  favour  of  the 
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members  in  unity  with  the  congregation.     On  the  23d  May,      1822. 

1763,  Daniel  Swan  and  others,  by  deed,  conveyed   to  the  ph'-lni^  '  •''*<*• 
Reverend  Robert  Harding'  in   tee,  the  same   part  of  the  lot,      o,<   ,jt- 

"  tor  him  to  build  and  erect  a  chapel  thereon."     On  the  25th    s' ^  ''.y'8 
May,  1793,  Daniel  Eddy  and  wife,  conveyed  to  the  corpora- 

tion a  lot  adjoining  St.  Mary's  church  :  and  on  the  6th  April, 
1821,  Richard  Bache  and  wife,  conveyed  to  the  same  another 
adjoining  lot. 

Some  evidence  was  given,  that  the  church  was  built  by 
subscription :  and  that  the  Reverend  Mr.  Harding  was 
much  the  largest  subscriber  to  the  building.  But  the  sub- 

scription list  was  not  produced,  nor  did  it  appear  to  be  in 
existence.  Much  parol  evidence  was  given  on  other  mat- 

ters which  do  not  appear  to  be  material  to  the  points  decided 
by  the  Court. 

The  following  were  the  alterations  to  the  charter,  to  which 
the  sanction  of  the  Court  was  now  requested  : 

1.  That  the  future   trustees  of  St.    Mary's  church   shall 
only  consist  of  eleven  lay  members  of  said   congregation, 
who  shall  be  freeholders  and  citizens  of  the   United  States, 
and  of  the  Commonwealth  of  Pennsylvania,  and  who  shall 
be  competent  to  organise  themselves,  and  have  all  the  powers 

and  privileges  possessed  and  exercised   by  the  trustees  •ap- 
pointed and  elected  under  the  original  acts  of  incorporation  ; 

Provided,  1  hat  whoever  of  their  number  may  be  appointed 
treasurer,  shall  be  required  to  give  sufficient  security  tor  the 
faithful  discharge  of  his  duties. 

2.  That  the  time  of  holding  the  election  for  said  trustees, 
shall  be  on  the  first  Monday  of  January  in  every  year.    The 
first  election  to  be  holden  on  the  first  Monday  of  January, 
1822,  between  the  hours  of  eleven  A.  M.,  and  four  P.  M., 
until  which   time  the  following  named  persons,  qualified  as 
aforesaid,  shall  be  trustees,  to  wit :  John  Leamy,  John  Ashlyt 
Lewis  Clapier,  Richard  W.  Meade,  Joseph  Dugan,  Timothy 
Desmond,  John   Doyle^   John    Dempaey,   Patrick    Connellt 
Augustine  Pagan,  and  Joseph  Strahan,  whose  duty  it  shall  * 



52*  CASES  IN  THE  SUPREME  COURT 

1822.  be  to  elect  from  the  members  of  said  congregation,  qualified 

B*  as  aforesaid,  such  person  or  persons  as  may  be  necessary  to 
Case  of  supply  any  vacancy  in  their  number  occasioned  by  any  cause 

wnatever»  and  n  shall  be  competent  to  any  seven  of  said 
trustees  to  form  a  quorum  or  board  for  transacting  the  affairs 

of  said  society,  any  thing  in  the  aforesaid  Act  of  Incorpo- 
ration contained  to  the  contrary  notwithstanding. 

The  application  for  the  amendments  was  now  argued  by 
J,  R.  Ingersoll  and  C.  J.  Ingersoll,  in  their  favour,  and 
Chauncey  and  Hopkinson,  against  them. 

Arguments  against  the  amendments. 

On  the  application  at  the  last  Term,  all  that  the  Court  de- 
cided, was,  that  they  would  not  consider  the  amendments 

without  the  application  of  the  corporation.  In  the  present 
decision,  the  proceedings  at  Washington  Hall  are  not  to  be 
taken  into  view,  because  there  is  no  evidence  on  that  subject. 
And  as  to  the  election  of  trustees  favourable  to  the  amend- 

ments, it  is  no  test  of  the  sense  of  the  congregation.  The 
party  opposed  to  them  withdrew,  because  they  apprehended 
improper  transfers  of  the  seats  in  the  pews  would  take  place, 
which  would  defeat  a  fair  expression  of  sentiment  at  the 
election.  It  is  not  asserted  that  this  was  done :  but  only 
that  it  was  a  ground  of  apprehension.  It  appears  that  nearly 
an  equal  portion  of  pewholders  and  congregation  are  for  and 

against  these  amendments.  The  corporate  seal  is  of  no  impor- 
tance, because  the  question  still  remains  to  be  determined, 

whether  the  seal  was  lawfully  used  for  the  present  purpose. 

Every  religious  society  in  Pennsylvania  is  deeply  inte- 
rested in  the  principles  involved  in  this  cause.  The  attempt 

is  novel ;  it  is  to  alter  the  fundamental  articles  of  a  charter 

at  the  request  of  part  of  the  members.  Say  that  even  a 
majority  request  it,  it  is  doubtful  whether  every  member 
must  not  assent,  and  here  the  members  of  the  congregation 
are  incorporated  by  the  Act  of  1788,  and  constitute  the  so- 

ciety. If  even  the  trustees  be  considered  as  the  corporation, 
they  are  trustees  for  the  congregation  :  they  are  empowered 
to  do  the  business  of  the  society,  but  not  to  make  or  recom- 

mend alterations  of  the  charter.  To  procure  an  incorpora- 
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tion,  under  the  Act  of  1791,  the  persons  incorporated  sign      1822. 

the  charter  :  the  same  thing  should  be  done  when  an  amend-  Philadelphia. 
ment  is  desired.  Case  of 

The  Act  of  1788,  being  a  special  Act,  the  general  incor- 
porating  Act  of  1791,  did  not  extend  to  it,  as  it  embraces 
only  corporations  erected  under  its  authority.  The  Act  of 
1821,  authorises  the  members  of  the  society  to  apply  for 
amendments,  not  the  corporation. 

If  the  Act  of  1821,  be  construed  so  as  to  authorise  the 
trustees  to  apply  for  amendments,  the  Court  are  to  decide 
under  the  Act  of  1791,  that  the  amendments  are  lawful. 
Now  amendments  revoking  or  impairing  the  charter,  are  not 
lawful :  nor  had  the  Legislature  itself  power  to  pass  such  an 
act.  Case  of  Dartmouth  College,  4  Wheat.  518.  2  Mass. 
Rep.  146.  This  Act,  therefore,  should  be  construed  so  as 
not  to  violate  the  charter.  It  could  not  have  been  intended 

to  give  power  to  a  majority  to  make  an  alteration  materially 
affecting  the  interests  of  the  whole.  The  principle  of  a  ma- 

jority is  never  so  applied  as  to  affect  the  rights  of  indivi- 
duals. 

But  if  there  be  a  power  in  the  majority  to  alter  the  charter, 
it  must  be  a  majority  of  each  integral  part  of  the  corporation, 
where  the  corporation  consists  of  distinct  integral  parts.  By 
the  charter  of  1788,  the  board  of  trustees  consists  of  two  in- 

tegral parts,  clergy  and  laity.  The  latter  consisting  of  eight 

members  elected  by  the  congregation,  the  former  of  the  pas- 
tors duly  appointed,  not  exceeding  three.  The  charter  con- 

templates the  presence  of  two  pastors  at  the  board,  because 

it  says,  <*  the  eldest  pastor  present  shall  be  president."  There 
never  has  been  a  board  before  this  dispute,  when  one  pastor 
was  not  present,  except  once  or  twice,  when  the  salary  of  the 
clergy  was  to  be  settled. 

Mr.  Hogan  could  not  be  considered  as  a  regular  pastor, 

because  his  faculties  were  withdrawn  by  the  bishop,  and  be- 
fore the  present  amendments  were  adopted,  he  was  excom- 

municated. Whether  this  withdrawal  and  excommunication 

were  regular  or  not,  this  Court  cannot  judge.  He  has  not 
appealed.  No  priest  can  exercise  pastoral  duties  in  Penn- 

sylvania, without  the  authority  of  the  bishop.  Add.  Rep.  302. 
This  country  is  considered  in  the  view  of  the  Holy  See,  as  a 

missionary  country :  and  bishop  Carroll,  always  gave  com* 
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1822.      missions  as  pastor,  to  hold  till  revoked.     All  the  evidence 

(le'P/tia-  shews  that  the  bishop  had  power  to  withdraw  Mr.  Hogan's  fa- 
C*seot  culties  in  his  diocess  ;  so  that  he  could'not  remain  pastor  of 

tn's  cnurcn-  Evt>n  supposing  him  a  legal  pastor,  there  were 
others  whose  assent  had  not  been  given.  He  was  but  one 
and  could  not  make  a  majority :  and  even  all  three  could  not 
relinquish  the  rights  of  the  clergy  in  this  corporation. 

Further,  the  evidence  fully  shews,  that  the  clerical  trus- 
tees were  excluded  from  the  meetings  of  the  board,  by  the 

lay  members  ;  which  of  itself  would  invalidate  all  their  pro- 
ceedings, in  adopting  the  amendments.  The  bishop  is  a  pas- 

tor of  St.  Mary's.  It  is  his  cathedral.  A  vote  was  passed 
fixing  his  salary  as  pastor.  Yet  on  the  day  after  the  election, 
the  lay  trustees  protested  against  the  appearance  at  the  board 
of  the  bishop  and  Mr.  Hayden  :  though  they  said  they  should 
not  oppose  their  continuance  at  their  meeting,  yet  they  de- 

clared they  could  not  recognise  them  as  pastors.  Their  rea- 
sons were  assigned.  First,  they  were  not  declared  pastors 

immediately  after  the  election.  But,  there  was  no  occasion 

to  do  this,  because  there  were  but  three  pastors,  (excluding 
Mr.  Hogan,  who  could  no  longer  be  considered  such.)  Se- 

cond, they  were  not  citizens  of  the  United  States.  But  a 
trustee  need  not  be  a  citizen,  otherwise  it  would  not  have 
been  made  one  of  the  amendments.  Third,  that  they  were 
not  pastors;  and  Fourth,  that  they  were  not  duly  elected  mem- 

bers of  the  board.  These  reasons  have  no  weight.  If  the  bi- 
shop and  Mr.  Hayderfwere  not  pastors,  how  could  Mr.  Hogan 

be  ?  His  name  was  not  declared  at  the  time  of  the  election. 

Thus  the  bishop  and  Mr.  Hayden  were  in  fact  expelled :  the 

name  of  protest  does  not  alter  the  nature  of  the  thing.  Al- 
though, a  minority,  (if  not  considered,  as  an  integral  part,)  yet 

they  had  a  right  to  be  present  and  to  be  heard  at  the  meetings. 
They  might  still  have  had  an  influence.  A  minority  not 
heard,  is  not  bound. 

But  on  the  28th  of  May,  Mr.  Cummiskey  was  absolutely 
expelled,  and  for  this  there  is  no  sufficient  reason  or  excuse. 
He  probably  thought  it  his  duty  not  to  attend  as  pastor  of  a 
church  from  which  the  bishop  was  excluded.  But,  he  never 

forfeited  his  rights  :  and  the  act  of  expulsion  was  unautho- 
rised. He  had  then  been  absent  from  only  three  meetings. 
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Arguments  for  the  amendments.  1822. 
In  the  nature  of  things,  amendments  of  charters  must,  in  the 

progress  of  time,  become  useful  and  necessary  :  and  a  power  Case  of 
must  exist  somewhere  to  apply  a  remedy.  The  Act  of  1821, 
vests  the  power  fully  in  the  congregation.  And  if  the  board 
of  trustees  and  a  majority  of  the  corporation  concur,  what 

more  can  be  required  ?  This  Court  at  the  last  1'erm  decided, 
that  the  will  of  the  corporation  should  be  made  known  by  the 
corporate  body,  under  their  con  mon  seal.  This  is  now  done. 
This  is  also  declared  to  be  the  will  of  the  congregation,  by 
the  result  of  the  last  election  for  trustees,  by  the  voice  of  a 
majority.  So  that  their  desire  is  expressed  in  the  clearest 
and  fullest  manner. 

The  only  objection  of  any  weight  now  made  is  that  an  in- 
tegral part  of  the  corporation  was  wanting  when  the  seal 

was  put  to  the  petition,  viz.  the  pastors  or  clerical  members. 
But  we  deny  that  they  form  an  inugral  or  distinct  portion  of 
the  corporation.  By  the  charter  of  1788,  the  trustees  are  to 

consist  of  the  pastors  for  the  time  being,  and  of  eight  lay- 
members  :  and  of  these  seven  form  a  quorum  or  board,  and 
have  power  to  transact  the  corporate  affairs.  They  sit  to- 

gether like  the  peers  and  bishops  in  the  house  of  lords  in 
England,  in  which  a  bill  becomes  a  law  if  passed  by  a  ma- 

jority, though  no  biahop  be  present.  The  charter  does  not 
declare  the  pastors  to  be  an  integral  part  :  nor  is  there  any 
reason  why  they  should  be  ;  they  are  to  attend  to  the  spi- 

ritualities of  the  church,  but  in  the  business  of  the  corpora- 
tion, they  rank  as  ordinary  trustees,  and  are  merged  in  the 

whole  body.  Here  seven  lay  members  have  signed  the  pe- 
tition. 

If  the  presence  of  a  pastor  were  necessary,  there  was  one— 
William  Hogan  —  who  was  present,  and  signed  the  petition. 
It  is  said  his  functions  weie  withdrawn.  This  was  done 

without  a  hearing,  and  contrary,  as  we  contend,  to  the  laws 
of  the  Roman  Catholic  Church.  But  granting  that  his  facul- 

ties were  suspended,  this  did  not  take  away  his  civil  rights 
—his  rights  as  trustee.  The  pastor  de  facto,  is  all  this  Court 
can  notice  on  this  question  A  corporation  is  bound  by  the 
acts  of  a  mayor,  de  facto,  1  Kyd  on  Corp.  312.  The  infalli- 

bility or  supremacy  of  the  Pope  can  never  be  recognised 
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1822.      in  this  country,  nor  is  the  ecclesiastical  law  the  law  of  the 
Philadelphia. 

CHSC  ot-  As  to  the  alleged  exclusion  of  the  pastors,  it  is  not  true  in 
P°'nt  °f  ̂ act<  Nothing  was  done  but  to  protest  against  their 
sitting.  If  there  was  an  exclusion,  it  was  a  voluntary  one  ; 
and  they  might  have  attended  after  the  protest  if  they  had 
chosen.  A  protest  is,  in  its  nature,  a  submission  to  the  acts 
which  are  done,  but  an  assertion  of  the  dissent  of  the  protest. 
ers.  There  was  no  force,  menace,  or  artifice.  There  was  no 

protest  against  Mr.  Cummiskey,  and  he  attended  for  some 
time,  and  presided.  But,  at  length,  he  absented  himself  also  ; 
which  shews  that  the  clergy  were  determined  to  be  absent  in 
order  to  defeat  the  amendments. 

TILGHMAN  C.  J.—  "The  trustees  of  the  Roman  Catholic 

Society  worshipping  at  the  church  of  St.  Mary"  have  pro- 
posed certain  alterations  of  their  charter,  the  lawfulness  of 

which  has  been  submitted  to  this  Court,  by  virtue  of  an  Act 

of  Assembly  passed  the  18th  of  March  last.  This  corpora- 
tion was  instituted  by  an  Act  of  Assembly  passed  the  13th 

of  September,  1  788,  and  consequently  was  not  authorised  to 

procure  an  amendment  of  its  charter  under  the  general  pro- 
visions of  the  Act  of  6th  April,  1791,  entitled  an  Act  to  con- 

fer On  certain  associations  of  the  citizens  of  this  Common- 

wealth, the  powers  and  immunities  of  corporations  of  bodies 
politic  in  law.  It  was  necessary,  therefore,  to  resort  to  the 
supreme  power  of  the  Legislature,  by  whose  authority  ex- 

pressed in  the  Act  of  20th  March,  1821,  this  religious  society 
was  empowered  to  improve,  amend,  and  alter  the  charter  of 
incorporation  granted  by  the  Act  of  13th  September,  1788, 
in  the  same  manner,  and  with  the  same  privileges  and  powers, 
as  corporations  established  by  virtue  of  the  Act  of  6th 

April,  1791. 
We  must  examine  the  last  mentioned  Act,  therefore,  in 

order  to  understand  what  is  our  authority  and  what  our  duty 
on  the  present  occasion.  And  on  reference  to  it,  we  find, 
that  in  the  first  place  it  authorises  any  number  of  persons, 
citizens  of  this  Commonwealth,  who  have  associated  them- 

selves for  any  literary,  charitable,  or  religious  purpose,  to 

acquire  the  rights  of  a  corporation,  on  such  terms  and  condi- 
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tidns  as  they  may  think  proper,  provided  the  instrument  of      1822. 

incorporation  be  submitted,  first   to  the  Attorney  General,  P 
and  afterwards  to  the  Court,  and  both  express  their  opinion  C.)S,  ot 

ir.  writing,  **  that  the  objects,  articles  and  conditions,  therein  St  M»ry' 
set  forth  and  contained,  are  lawful.'*  It  is  then  provided, 
by  the  2d  section,  "that  as  often  as  the  corporations  esta* 
blished  by  virtue  of  that  Act,  and  the  successors  thereof  re* 

spectively  should  be  desirous  of  improving;  amending'  or  al- 
tering; the  articles  and  conditions  of  the  instrument  upon 

•which  they  were  respectively  formed  and  established,  it  should 
be  lawful  for  such  corporations  respectively,  in  like  manner, 
to  specify  the  improvements,  amendments  or  alterations  which 
should  be  desired,  and  the  same  to  present  to  the  Attorney 

General  and  Supreme  Court,  who  should  in  like  manner  cer- 
tify their  opinion,  touching  the  lawfulness  of  such  improve* 

ments,  amendments  and  alterations."" 
On  applications  for  amendments  under  this  Act  of  Asserti* 

bly,  difficulties  may  arise,  which  do  not  seem  to  have  entered 
into  the  contemplation  of  the  Legislature.  When  a  society 
wishes  to  be  incorporated,  an  instrument  is  prepared,  and 
signed  by  the  members  of  the  society  individually,  so  that 
the  unanimous  desire  of  the  signers  appears  clearly  to  the 

Court.  But  when  alterations  are  proposed,  the  case  is  dif- 
ferent. It  is  scarcely  possible  to  prove  that  every  individual 

who  has  rights  or  privileges  under  the  charter,  has  assented 
to  the  alterations.  And  yet  the  expressions  of  the  Act  aref 

that  it  shall  be  lawful  for  the  said  corporations  in  like  man* 
ner  to  specify  the  improvements,  &c.  This  is  all  very  well, 
and  every  thing  goes  on  smoothly,  while  there  is  no  difference 

of  opinion  in  the  members  of  the  corporation.  But  sup- 
pose there  should  be  a  difference,  and  that  what  is  proposed 

by  one  party,  should  be  objected  to  by  the  other. 

A*difficulty  of  that  kind  arose,  when  many  of  the  member* 
of  the  religious  society  of  St.  Mary's,  in  their  individual  ca- 

pacity, applied  to  the  Court  for  an  alteration  of  their  charter, 
at  the  last  March  Term,  and  were  opposed  by  the  trustees 
in  their  corporate  capacity.  The  Court  then  decided,  that 

it  was  not  authorised  to  certify  its  opinion,  touching  the  law- 
fulness of  the  proposed  alteration,  because  the  proposal  did 

not  come  from  the  trustees,  in  whom  were  vested  the  corpa- 
tate  powers  of  its  society*  The  reasons  which  induced  ih« 

VOL.  VIL—  3  Y 



530  CASES  IN  THE  SUPREME  COURT 

1822.  Court  to  come  to  that  conclusion,  appear  in  the  opinion 

Wa>  which  was  th?n  delivered,  and  it  is  unnecessary  to  repeat  them. 
Cas~  of  Since  the  last  Term,  new  trustees  have  been  elected,  who 

sr'.Mal7'8  differ  in  sentiment  from  their  predecessors,  and  now  the  pro- 
posal for  alteration  comes  from  the  trustees,  under  the  seal 

of  the  charter.  But  another  difficulty  has  started  up.  This 
corporation  consists  of  eight  lay,  and  three  clerical  members. 
The  laity  are  for  an  alteration,  but  the  clergy  dissent.  What 
is  to  be  done  in  this  predicament  ?  Is  the  Court  bound  to 
consider  the  proposal  for  alteration  of  the  charter  as  the  act 

of  the  corporation,  because  it  is  presented  under  the  corpo- 
rate seal  ;  or  may  it  look  beyond  the  seal,  and  inquire  in  what 

manner,  and  by  what  authority  it  was  affixed  ?  Undoubtedly 
it  may  and  it  ought.  Suppose  amendments  should  be  voted 
at  a  meeting  of  the  corporation,  not  lawfully  convened,  and 
some  of  the  members  who  were  absent,  should  dissent.  Sup- 
pose  a  meeting  lawfully  convened,  and  then,  the  majority 
should  force  the  minority  to  retire,  after  which  they  should 

pass  a  resolution  for  amendments.  Suppose,  by  the  constitu- 
tion of  the  corporation,  a  certain  quorum  should  be  required 

to  do  business,  and  a  number  less  than  the  quorum  should 

pass  resolutions  for  amendment,  and  affix  the  seal.  Or  sup- 
pose the  constitution  provided  that  the  assent  of  certain 

members  should  be  necessary,  and  the  others  proceeded  to 
act  without  their  assent.  In  all  these  cases,  it  is  too  clear 

to  admit  of  argument,  that  the  Court  would  do  flagrant  in- 
justice,  if  it  suffered  the  seal  to  preclude  an  examination  of 
the  truth. 

In  the  case  before  us,  irregularities  are  complained  of,  and 

the  power  of  the  lay  members  to  propose  amendments,  al- 
tering the  fundamental  principles  of  the  charter,  against  the 

will  of  the  clergy,  is  denied-  It  will  be  necessary  therefore, 
to  analyse  the  charter,  to  consider  the  power  possessed  by  the 
different  members,  and  examine  how  that  power  has  been 
exercised.  But  1  will  previously  remark,  that  should  the 
rights  intended  to  be  secured  to  any  persons,  by  the  charter 
under  consideration,  be  affected  by  the  proposed  alteration, 
the  Act  of  Assembly,  by  virtue  of  which  we  now  sit  in  judg- 

ment, should  be  liberally  construed  for  the  protection  of 
those  persons.  For  the  people  of  the  United  States,  and  of 
this  Commonwealth  in  particular,  have  shewn  a  high  regard 
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for  chartered  rights.  One  of  the  grievances  set  forth  in  our  1822. 

declaration  of  independence  was,  that  the  king  took  away  Philadelphia. 

our  charter,  and  in  the  case  of  «*  The  College,  Academy,  and  Qa8e  of  ~~ 
Charity  School  of  the  city  of  Philadelphia,"  the  Legisla- 
ture  of  Pennsylvania  set  a  memorable  example  of  good  faith 
and  integrity.  During  the  heat  of  the  revolutionary  war, 
the  charter  of  the  college  was  prostrated  by  an  Act  of  As- 

sembly passed  the  27th  November,  1779,  for  an  alleged  breach 
of  charter  committed  in  the  year  1764.  It  is  worthy  of  ob- 

servation, that  the  Legislature  which  passed  this  Act,  was 
friendly  to  learning,  and  though  it  destroyed  the  college, 
erected  in  its  place,  a  seminary  founded  on  a  larger  plan  and 
calculated  to  be  more  extensively  useful,  on  which  it  con- 

ferred valuable  endowments.  Nevertheless,  when  the  warmth 

which  probably  occasioned  the  destruction  of  the  college, 
had  subsided,  and  the  people  had  time  to  reflect  calmly 

on  the  injustice  of  taking  away  a  charter,  -without  trial,  the 
Act  of  1779,  so  far  as  it  affected  the  college,  was  repealed, 
with  strong  expressions  of  disapprobation. 

To  return  to  the  charter  in  question,  which  bears  date  the 

13th  September,  1788.  It  is  to  be  observed  that  so  long  ago 
as  the  23d  January,  176O,  the  legal  estate  of  the  lot  on  which 

St.  Mary's  Church  now  stands,  was  vested  in  Daniel  Swan 
and  others,  in  trust  for  the  members  in  unity  with  the  Roman 
Catholic  congregation.  This  appears  by  the  declaration  of 
trust  of  Swan  and  6thers — and  it  is  presumed  that  this  pro- 

perty has  been  legally  vested  in  the  present  corporation,  (al- 
though no  deed  of  conveyance  appears  to  have  been  given  in 

evidence,)  because  it  is  mentioned  in  the  charter.  Between 

the  years  1763  and  1770,  St.  Mary's  Church  was  built,  and 
since  the  year  1800,  it  has  been  much  enlarged.  The  ex- 

pense of  these  buildings  was  defrayed  by  individual  sub- 
scriptions, and  it  is  supposed  that  the  ground  was  purchased 

in  the  same  manner.  It  is  in  evidence  also,  that  the  clergy 
vrere  not  backward  in  contributing.  The  Act  of  Incorpora- 

tion, after  a  recital  that  the  members  of  the  religious  society 
of  Roman  Catholics,  inhabiting  the  city  and  vicinity  of  Phi- 

ladelphia, and  belonging  to  the  congregation  worshipping  at 
the  church  of  St.  Mary,  had  requested  the  Legislature  to 
pass  a  law  to  incorporate  them,  and  enable  them  to  manage 
the  temporalities  of  their  church  as  other  religious  societies 



033  CASES  IN  THE  SUPREME  COURT 

1S2«.  had  been  enabled  to  do,  proceeds  to  incorporate  them  by  the 
ft*°'  name  of  «  The  trustees  of  the  Roman  Catholic  Society,  wor- 
ds, Ot  shipping  at  the  church  of  St.  Mary,  in  the  city  of  Philadel- 

Pllia''  and  authorises  the  trustees  to  lease, sell,  or  otherwise 
dispose  of,  the  real  estate  of  the  corporation,  except  the  church 

called  St.  Mary's,  and  the  lot  cf  ground,  grave  yard  and 
appurtenances  thereto  belonging.  The  Act  then  appoints 
three  priests,  (then  pastors  of  the  church,)  and  eight  laymen, 
as  the  first  trustees,  and  declares  that  the  future  trustees 
shall  be  and  consist  of  *'  the  pastors  of  the  church  for  the 
time  bring,  duly  appointed,  not  exceeding  three  in  number, 
and  of  eight  lay-members,  of  the  congregation  worshipping 
at  the  said  church,  to  be  appointed  and  elected  in  the  man- 

ner thert  in  directed."  The  manner  of  appointing  and  elect- 
ing is  afterwards  directed,  as  follows. 

The  lay  members  are  to  be  chosen  by  ballot,  and  <*  every 
member  of  the  congregation  holding  a  pew,  or  part  of  a  pew 
in  the  church,  and  paying  for  the  same  not  less  than  fifteen 
shillings  by  the  year,  and  not  being  in  arrears  for  the  said 

contribution  more  than  six  months,  is  entitled  to  a  vote." 
The  election  is  to  be  decided  by  a  majority  of  the  votes  thus 

qualified.  It  is  to  be  annual,  and  the  lay  trustees  thus  cho- 
sen, are  to  continue  to  be  trustees  until  the  next  election.— 

'«  And  if  the  pastors  of  the  said  church,  duly  appointed,  shall, 
on  any  day  of  such  election,  exceed  the  number  of  three, 
they  shall,  among  themselves,  agree,  which  three  of  them 
shall  be  trustees  for  the  ensuing  year,  and  shall  openly  de- 

clare, in  the  presence  of  all  the  electors  so  met,  at  the  time 
of  concluding  the  said  election,  the  names  of  all  the  said 
trustees  and  members,  who  shall  be  so  appointed  and  chosen 
trustees  of  the  said  corporation,  and  their  names  shall  be  en- 

tered on  the  books  of  the  said  corporation,  for  that  purpose 
to  be  kept,  and  the  said  trustees  so  appointed,  and  members 
so  chosen  trustees  as  aforesaid,  shall  be  and  continue  trus- 

tees until  the  close  of  the  next  election."  These  trustees 
and  their  successors,  are  to  meet  from  time  to  time,  and 

transact  the  business  of  the  society,  «4  of  the  time  and  place 
of  which  meeting,  due  notice  shall  be  given  to  all  the  trus- 

tees, at  least  one  day  before,  at  which  meeting  the  eldest  pas* 
tor  present  shall  be  president,  and  if  seven  of  the  said  trus- 

tees shall  attend,  they  shall  form  a  quorum  or  board,  and 
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ehall  have  power,  by  a  majority  of  voices  present,  to  make,      1822. 

ordain,  and  establish  such  rules,  orders  and  regulations  for  phlladelPh">" 
the  management  of  the  temporal  business,  the  government  of      Case  of 
their  schools,  and  disposing  of  the  estate  of  the  said  corpora- 

tion,  as  to  them  shall  seem  proper.*' 
This  is  the  substance  of  the  charter — Let  us  now  see  what 

proceedings  have  been  had,  in  order  to  procure  the  proposed 
alteration. 

The  election  of  the  present  trustees  took  place  on  the  24th 
of  April,  1821.  At  that  time  there  appear  to  have  been 
three  pastors  ;  the  Right  Rrv.  Bishop  Conwell,  and  the  Rev. 
Mr.  Cummiskey,  mA  i\Tr.  Hayden.  The  board  met  the  day 
after  the  election,  present  the  three  pastors  before  mentioned 
and  all  the  eight  lay  members.  The  Rev.  Mr.  Cummiskey 
was  declared  President  and  took  the  chair.  At  that  meeting 
the  lay  members  entered  a  protest  against  the  appearance  of 

the  bishop,  or  of  Mr.  Hayden  at  the  board,  or  their  partici- 
pating in  the  transaction  of  business,  for  which  they  assigned 

their  reasons.  They  add,  «l  that  they  do  not  intend  to  oppose 
the  continuance  of  the  bishop  or  of  the  Rev.  Mr.  Hayden  at 
their  meeting,  but  they  cannot  consent  to  recognise  either  of 
them,  in  any  official  character,  or  consider  them  entitled  to 

exercise  any  of  the  functions  or  privileges  of  a  member." — It 
does  not  appear  that  the  bishop  ever  attended  the  sittings  of 
the  board  after  that  meeting,  but  the  Rev.  Mr.  Cummiskey, 
against  whom  no  protest  was  entered,  attended  and  presided 
at  meetings  held  on  the  25th,  26th,  and  30th  of  April,  and  on 
the  3d  and  8th  of  May,  being  the  only  pastor  present.  He 
was  present  too  at  a  meeting  on  the  14th  of  May,  at  which 
was  also  present  Mr.  Hogan,  a  Roman  Catholic  priest,  whose 
faculties  had  been  withdrawn  by  the  bishop  on  the  12th  of 
December,  1820,  and  had  not  been  restored  to  him. 

It  is  stated  in  the  preamble  of  a  resolution  passed  by  the 
board,  at  a  meeting  on  the  28th  of  May,  that  the  Rev.  Mr. 

Hogan  «'  had  resumed  his  station  as  pastor  of  the  church, 
and  according  to  seniority  took  the  chair,  at  the  meeting  on 
the  14th  of  May,  and  presided  over  the  board,  and  the  Rev. 
Mr.  Cummiskey,  having  also  attended  that  meeting,  was  plac- 

ed in  order,  on  the  right  hand  of  the  president's  chair,  but 
thought  proper,  during  the  sitting,  to  express  his  disappro- 

bation and  dissatisfaction  at  being  superseded,  and  after- 
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1822.      wards  fully  confirmed  the  same  by  absenting  himself  altoge- 

>/ua-  ther  from  the  board,  although  several  meetings  had  been  held, 
Case  of  an*J  had  also  absented  himself  from  St .  Mary's  Church,  and 

I SphM"?r's  neglected  discharging  his  pastoral  functions" — after  this  pre- 
amble it  was  resolved  <*  that  the  Rev.  Mr.  Cummtskey  cannot 

any  longer  be  considered  as  a  pastor  of  St.  Mary^s  Church, 
and  consequently  not  a  member  of  the  board  of  trustees  of 
said  church,  having  voluntarily  vacated  his  seat  at  the  said 

board,  and  neglected  and  refused  discharging  his  pastoral  du- 

ties in  the  said  church."  At  this  meeting  no  pastor  was  pre- 
sent, and  Mr.  Cummiskey,  having  been  served  with  a  copy  of 

the  resolution,  never  afterwards  attended. 

The  resolution  for  making  the  alterations  in  the  charter, 

which  are  now  submitted  to  the  Court,  was  passed  at  a  meet- 
ing held  the  9th  of  July,  1821,  at  which  were  present  the 

Rev.  Mr.  Hogan,  (and  no  other  clergyman,)  and  seven  lay 
members.  Before  this  meeting  Mr..  Hogan  had  been  ex- 

communicated by  the  bishop.  The  counsel  for  the  lay-trus- 
tees have  denied  the  right  of  the  bishop  to  excommunicate 

Mr.  Hogan,  or  even  to  withdraw  his  faculties,  without  trial, 
and  on  this  subject  there  was  much  learned  argument  on 

both  sides.  But  I  shall  give  no  opinion  on  this  point,  be- 
cause I  think  it  unnecessary,  and  therefore  improper,  as  Mr. 

Hogan  is  not  personally  before  the  Court,  and  especially  as 
proceedings  in  nature  of  quo  ivarranto  have  been  commenced 
against  him,  to  try  the  right  by  which  he  claims  to  exercise 

the  office  of  a  trustee  of  St.  Mary's  Church.  In  my  view  of 
the  case,  it  is  immaterial  whether  Mr.  Hogan  was  a  lawful 
pastor  or  not,  because  even  though  he  were,  yet  he  was  not 
the  sole  pastor :  and  if  there  were  other  pastors  who  were  un- 

lawfully excluded  from  the  sittings  of  the  board  of  trustees, 
by  the  lay-members,  at  the  time  when  the  resolution  for  the 
alteration  of  the  charter  was  passed,  their  proceedings  can- 

not be  valid. 

That  there  was  such  an  unlawful  exclusion  of  at  least  one 

pastor,  (the  Rev.  Mr.  CvmmisLey,')  I  can  have  no  doubt.  As 
to  the  protest  against  the  bishop  and  Mr.  Hayden,  it  is  con- 

tended that  it  was  no  exclusion,  but  only  a  denial  of  their 
rights  to  sit  as  trustees,  to  which  they  were  not  obliged  to 
pay  any  regard.  It  is  said,  too,  that  there  was  no  intention  to 

exclude  them  forcibly,  and  it  may  be  so.  It  must  be  con- 
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fessed,  however,  that  these  gentlemen  were  placed  in  a  very      1822. 

delicate  situation.    Considering  the  nature  of  their  offices,  de-  P^adelpMa. 
cency  forbad  their  entering  into  warm  altercations  with  the      Case  of 

laity,  and  there  are  some  expressions  in  the  protest,  ("  that    St.Mary»s 
there  zuas  no  intention  to  oppose  their  continuance  at  that  meet- 

ing,") which  rendered  it  rather  doubtful,  what  treatment 
they  might  expect,  if  they  appeared  at  another  meeting.     I 
give  no  opinion  on  this  part  of  the  case,  and  shall  confine 
my  observation  to  the  exclusion  of  Mr.  Cummiskey  only. 

It  was  not  denied,  that  he  was  a  pastor  duly  appointed,  as  I 

think  it  was  not  asserted,  that  the  lay  members  of  this  so- 
ciety had  ever  before  exercised,  of  even  claimed,  the  right 

of  appointing  or  removing  a  pastor.  When  the  charter  speaks 
of  pastors  duly  appointed,  it  refers  to  the  rules  and  discipline 
of  the  Roman  Catholic  Church.  Something  was  said,  in  the 
argument,  of  the  danger  of  a  foreign  head  of  an  American 
Church.  But,  our  laws  have  expressed  no  apprehension  of 
any  such  danger :  and,  if  our  Roman  Catholic  brethren  do, 
in  their  conscience,  believe,  that  the  power  of  conferring,  or 

of  "withdrawing  the  sacred  rights  of  the  clergy  has  been  hand- 
ed down,  in  sure  succession  from  the  holy  Apostle  St .  Peter, 

to  the  present  pontiff,  Pius  VII.  the  people  of  the  United 

States  of  America,  have  seen  nothing  in  this  belief,  either  cri- 
minal, or  dangerous  to  civil  liberty.  Neither  has  it  been  re- 

marked, that  during  our  revolutionary  struggle,  or  on  any 
trying  occasion  since,  the  members  of  that  church  have  been 

less  patriotic  than  their  fellow  Christians  of  other  denomi- 
nations. Their  priests,  therefore,  are  entitled  to,  and  will  re- 

ceive the  same  protection  as  other  clergy. 
Questions,  concerning  the  rights  of  the  Presbyterian  cler- 

gy, have  several  times  come  before  this  Court,  particularly 

in  the  cases  of  McMillan  (in  error,)  v.  Birch,  1  Bin.  178. 
and  Riddle  &c.  v.  Stephens,  2  Serg.  fc?  Rawle,  537.  In  the 
latter  case,  these  were  my  expressions,  and  I  adhere  to  them. 

— "Every  church  has  a  discipline  of  its  own.  It  is  necessary 
that  it  should  be  so,  because,  without  rules  and  discipline,  no 
body  composed  of  numerous  individuals,  can  be  governed. 
But  this  discipline  is  confined  to  spiritual  affairs.  It  ope- 

rates on  the  mind  and  conscience,  without  pretending  to  tem- 
poral authority.  No  member  of  the  church  can  be  fined  or 

imprisoned.  But,  be  he  minister  or  layman,  he  may  be  ad- 
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1822.      monished,  reproved,  and  finally  ejected  from  the  society.  So* 
Philadelphia.  mav  he  retire  from  it  at  his  own  free  will.     Under  these  re- 

Case  of     strictions,  religious  discipline  may  do  much  good,  without 

mfringin8  civil  liberty."     And  in  the  same  case,  it  was  the 
opinion  of  the  Court,  that,  according  to  the  laws  of  the  Pres- 

byterian Church,  it  was  not  in  the  power  of  the  congregation 
to  remove  their  minister  ;  but  that  the  Presbytery  alone  could 
do  it  with  a  right  of  appeal,  6rst  to  the  Synod,  and  in  the 
last  resort,  to  the  General  Assembly. 

From  all  the  evidence  which  we  have  had  of  the  rules 

of  the  Roman  Catholic  Church,  the  lay  members  cannot  re- 
move their  pastor.  How  was  it  then,  that  Mr.  Cummiskey 

ceased  to  be  a  pastor  of  St.  Mary's  Church,  or  by  what  au- 
thority did  the  lay-members  of  the  corporation  declare,  that 

he  had  forfeited  his  office  of  trustee,  which  belonged  to  him 

ex-ojfficio,  if  he  remained  pastor  ?  The  reason  assigned  is, 
that  he  had  absented  himself  from  the  meetings  of  the  cor- 

poration, and  neglected  his  duty  as  pastor.  For  neglect  of 
pastoral  duty,  they  .had  no  right  to  condemn,  or  even  to  try 
him  ;  and  as  to  declining  to  attend  a  few  meetings  of  the  cor- 

poration, that  surely  could  not  amount  to  a  forfeiture  of  his 
trusteeship.  He  was  never  called  on  to  explain  or  justify  his 

conduct — no  charge  was  exhibited  against  him — he  never  re- 
signed his  office — but  on  the  principle  of  an  implied  resigna- 

tion, he  was  expelled  from  the  board.  In  this  proceeding, 
the  respectable  gentlemen  who  compose  the  lay  part  of  the 
corporation,  (and  I  know  that  among  them  there  are  men 
truly  respectable,)  certainly  went  too  far.  In  so  important  a 
business  as  an  alteration  of  fundamental  articles,  not  only  lias 
every  member  a  right  to  be  present,  but  every  member  should 
have  explicit  notice,  that  the  subject  of  amendment  was  to 
be  acted  on.  I  am  decidedly  of  opinion,  therefore,  that  the 
resolution  in  favour  of  an  alteration  of  this  charter,  passed 
in  the  absence  of  Mr.  Cummiskey,  was  unlawful. 

Here  I  might  stop.  But  another  question  of  much  impor- 
tance to  the  peace  of  this  society,  has  been  brought  forward, 

and  wishing  sincerely  for  its  peace,  I  think  it  my  duty  to  give 
an  opinion  on  it.  Suppose  the  three  pastors  to  be  present, 
and  a  vote  in  favour  of  amendment  to  be  carried  by  the  lay 

members  who  make  a  majority  of  the  board,  the  pastors  dis- 
secting and  protesting  against  it,  would  that  be  a  case,  in- 
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which  this  Court  ought  to  sanction  the  amendments  ?    In  con-      1822. 

sidering  this  question,  I  shall  .avoid  all  technical  and  nice  Philadelphia. 
distinctions,  and  endeavour  to  ascertain  the  real  nature  and      Cageof 

intent  of  the  charter.-    It  is  to  be  presumed  that  the  Act  of    St.  Mary's .  i  i  ,  •   t     -  i-    •  •  Church. 
Assembly,  which   incorporates   this  religious   society,  was 
drawn  in  conformity  to  their  desire,  and  the  structure  of  the 

corporation  plainly  shows,  that  the  greatest  harmony  and  con- 
fidence subsisted  between  the  laity  and  their  pastors.  The 

laity  were  to  elect  eight  members,  to  whom  were  to  be  added 
their  pastors  for  the  time  being,  not  exceeding  three  in  num- 

ber, duly  appointed  ;  that  is  appointed  according  to  the  rules 
of  the  Roman  Catholic  Church.  These  eleven  trustees  were 

to  meet  together,  with  power  to  transact  all  the  temporal 
business  of  the  church,  seven  made  a  quorum,  and  all  ques- 

tions were  to  be  decided  by  a  majority  of  voices  present. 
But  it  was  provided,  that  the  oldest  pastor  present  should 
preside. 
We  have  here,  then,  two  distinct  classes  of  people,  each 

deriving  its  power  from  a  source  different  from  and  indepen- 
dent of  the  other.  The  laity  being  by  far  the  most  numer- 

ous part  of  the  society,  were  entitled  to  a  majority  in  the  cor- 
poration, and  they  had  it.  But  the  clergy,  though  fewer  in 

number,  were  entrusted  with  a  degree  of  power,  which  if 
prudently  exerted,  would  always  give  them  sufficient  influ- 

ence. No  provision  was  made  for  an  alteration  of  their  char- 
ter, because  no  alteration  was  intended.  It  by  no  means  fol- 

lows, therefore,  that  a  majority  of  the  whole  number  of  trus- 
tees can  alter  the  charter,  because  a  majority  could  manage 

the  ordinary  business  of  the  society — and  this  will  be  more 
evident,  when  we  consider  the  nature  of  one  of  the  alterations 

now  proposed,  which  is  nothing  less,  than  to  strike  the  whole 

body  of  clergy  out  of  the  charter — to  annihilate  them.  How 
can  it  be  supposed,  that  any  thing  like  this  was  in  the  con- 

templation of  those  persons  who  may  be  called  the  founders 
of  this  church  ;  those  who  purchased  the  ground  and  built 
the  chapel  ?  Having  taken  such  anxious  care  to  place  their 
pastors  in  a  reputable  situation  in  the  body  corporate,  can  it 
be  imagined  that  they  intended  to  leave  it  in  the  power  of 
their  successors  to  expel  them  ?  And  if  it  was  not  so  intend- 

ed, how  can  it  now  be  done  ? 

I  grant,  that  if  the  clergy  had  consented  ;  if  even  a  majori- 
VOL.  VII.— 3  Z 
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1822.      ty  of  the  clerical  trustees  had  consented,  there  would  be  no 

good  objection  to  the  alteration.     Because,  although  the  char- 
Case  of  ter  does  not  provide  for  it,  yet,  in  the  nature  of  things,  it 

J^'8  must  be  supposed  that  all  human  institutions  may  in  the 
course  of  time  require  alteration.  And  when  the  question 
for  alteration  comes  on,  there  is  no  rule  so  convenient  as  to 

decide  by  a  majority.  That  is  the  rule  of  the  common  law, 

applied  to  corporations — The  civil  law  requires  two  thirds.  I 
agree  therefore,  that  in  corporations  where  there  is  no  dis- 

tinction of  classes,  a  majority  of  the  whole  corporation 
would  be  sufficient.  But  where  there  are  different  classes, 

the  majority  of  each  class  should  consent,  before  the  charter 
can  be  altered. 

I  have  mentioned  before,  that  the  Act  of  March,  1821,  au- 
thorising this  society  to  alter  their  charter,  referred  them  to 

the  Act  of  April,  1791,  for  the  mode  of  doing  it ;  and  I  have 
also  said,  that  the  Act  of  April,  1791,  does  not  seem  to  have 
contemplated  a  difference  of  opinion  in  the  corporation,  with 
respect  to  the  propriety  of  the  alteration,  because  it  has  made 
no  express  provision  for  such  a  case.  We  must  therefore 
act  upon  such  principles  as  best  suit  the  nature  of  the  case. 
Had  it  not  been,  that  the  clergy  exist  as  a  distinct  body  of 

men,  in  this  corporation,  I  should  be  for  certifying  the  opi- 
nion of  the  Court,  in  favour  of  the  amendments  or  alterations, 

required  by  the  majority,  at  a  meeting  regularly  convened. 
But  as  the  case  is,  I  think  there  should  be  a  majority  of  both 
classes.  I  cannot  believe  that  the  Legislature  would  have 
acted  on  any  other  principle,  or  that  it  intended  to  vest  this 
Court  with  power  to  act  on  any  other  principle.  For  the 
clergy  have  valuable  rights  secured  by  this  charter,  the  right 
of  taking  part  in  the  management  of  those  funds,  from  which 
their  support  is  derived.  These  are  rights  of  which  the  law 
takes  notice,  and  which  the  Courts  are  bound  to  protect. 

On  these  conditions  was  the  charter  prayed  for,  and  accept- 
ed, and  no  one  is  authorised  to  say,  that  it  would  have  been  ac- 

cepted on  other  conditions.  The  clergy  and  laity  were  both 
before  the  Legislature,  and  both  were  parties  to  the  grant  of 
incorporation. 

But  the  laity  have  no  cause  for  alarm,  should  no  alteration 

of  charter  take  place — should  the  clergy  be  so  imprudent  as 
to  throw  unreasonable  impediments  in  their  way,  they  may 
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always  put  them  down  by  a  vote  of  8  to  3.     Such  is  the      1822. 
power  of  the  lay  members,  that  if  exercised  with  prudence  and 

moderation,  it  will  ensure  ths  accomplishment  of  all  reasona-      Case  of 

ble  plans.     But  if  matters  are  pushed  to  extremity,  great  dif-    St.  Mary's .  .  Church. 
nculties  may  arise.     The  lay  part  of  this  congregation  is 
greatly  divided,  though  the  majority  appears  to  be  with  the 
present  trustees.  But  if  such  measures  should  be  taken, 

with  regard  to  the  employment  of  pastors,  as  are  incompati- 
ble with  the  fundamental  principles  of  the  Roman  Catholic 

Church^  it  may  be  a  serious  question  what  is  to  become  of 

the  real  property  of  the  corporation.  From  what  has  appear- 
ed to  the  Court,  the  ground  en  which  the  chapel  stands,  is 

held  in  trust  for  a  Roman  Catholic  congregation.  The  site 
of  the  old  chapel,  (which  has  been  enlarged,)  was  conveyed 
to  the  Rev.  Mr.  Harding;  in  fee  simple,  in  the  year  1763, 

"for  him  to  build  and  erect  a  chapel  thereon"  (these  are  the 
expressions  of  the  deed  ;)  whether  there  has  been  a  formal 
conveyance  from  him  or  his  heirs,  to  the  corporation,  I  know 
not.  It  appears  however  that  it  was  supposed  to  be  held  in 
trust  for  this  society,  because  the  charter  provides  that  the 
trustees  shall  have  no  power  to  claim  it.  But  the  charter 
was  granted  to  a  religious  society  of  Roman  Catholics,  and 
before  the  charter,  the  ground  and  chapel  was  held  in  trust 

for  a  religious  society  of  Roman  Catholics.  Now  if  a  majo- 
rity of  this  congregation  should  insist  on  employing  pastors, 

contrary  to  the  rules  of  the  church,  and  the  minority  should 
choose  to  persist  in  remaining  strict  Roman  Catholics,  in  the 
sense  of  the  word  at  the  time  of  their  incorporation,  what  is 
to  become  of  the  chapel  and  ground  adjoining  ?  That  is  a 
momentous  question,  on  which  I  have  not  formed  an  opinion 

—  but  I  mention  it,  in  order  to  shew  this  congregation,  that 
there  are  cogent  reasons  for  reconciliation.  On  both  sides 
of  their  unfortunate  division,  are  found  men  of  the  most  re- 7  *• 
spectable  character,  on  both  sides  there  probably  have  been 
faults,  and  with  the  exertion  of  that  Christian  charity,  which 

is  incumbent  on  both,  there  may  yet  be  a  re-union.  As  my 
opinion  on  the  matter  of  law  submitted  to  the  Court,  is  in 

favour  of  the  pastors  of  this  church,  these  reverend  gentle- 
men may,  perhaps,  not  think  me  going  out  of  my  way,  when 

I  offer  a  few  words  for  their  consideration.  It  is  scarcely 
possible  that  the  Roman  Catholics  of  the  United  States  of 
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1822.  America,  should  not  imbibe  some  of  that  spirit  of  religious 
Philadelphia.  freedom  which  is  diffused  throughout  the  country.  If  those 

Case  of  who  govern  that  church,  exercise  their  power  with  great 
m°deration  J  if  tnev  are  not  to°  forward  in  assuming  the  di- 

rection of  temporal  affairs  ;  if  they  consult  the  reasonable  de- 
sires of  the  laity  both  in  the  appointment,  and  the  removal  of 

pastors,  in  all  human  probability  they  may  long  retain  their 

dominion.  But  if  things  are  carried  with  a  high  hand — if", 
trusting  to  the  authority  of  the  church,  they  disregard  the 
wishes  of  their  congregations,  it  is  easy  to  foresee  how  the 
matter  will  end.  That  church  possesses  neither  property 
nor  temporal  power  in  this  country.  The  laity  have  both. 
In  a  struggle,  therefore,  between  the  two  orders,  the  issue 
cannot  be  doubtful. 

With  respect  to  the  proposed  alterations  of  the  charter,  I 
am  of  opinion,  that  under  the  circumstances  of  the  case,  the 

Judges  of  this  Court  ought  not  to  certify  that  they  are  law- 
ful. 

GIBSON  J. — We  all  concur  that  the  congregation  can  sig- 
nify its  assent  to  an  alteration  of  the  charter,  only  through  the 

trustees,  who,  for  that  purpose,  are  the  corporate  organ  of  its 
will.  This  holds  with  peculiar  force  in  regard  to  bodies 
which  associated  under  and  were  incorporated  pursuant  to 

the  Act  of  1791,  which  directs  that  "it  may  be  lawful  for 
such  corporations  respectively  to  specify  the  improvements 

that  may  be  desired."  Those  associations  must  be  taken 
to  have  been  formed  on  all  the  conditions  and  limitations 

of  the  Act,  which  therefore,  are  to  be  considered  as  condi- 
tions and  limitations  of  the  agreement  between  the  original 

associates  :  and  it  is  always  an  implied  article,  that  the  act 
of  the  government  of  the  corporation,  if  fairly  obtained,  shall 
be  sufficient  evidence  of  the  assent  of  all  to  the  alterations 

proposed.  It  is  said,  however,  that  the  trustees  of  this  con- 
gregation which  was  incorporated  by  a  special  Act  before 

1791,  are  its  corporate  organ  only  for  the  transaction  of  its 
ordinary  business,  and  not  for  the  expression  of  its  will  in 
regard  to  the  alteration  of  a  fundamental  article  of  its  con- 

stitution. I  perceive  no  such  restriction.  In  the  preamble, 
it  is  said,  the  members  of  the  congregation  had  desired  to  be 

incorporated  "  to  enable  them  to  manage  the  temporalities  of 
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the  church  as  other  religious  societies  within  this  State  have      1822. 

been  enabled  to  do  ;"  and  the  4th  section  declares  that  it  shall 
be  lawful  for  the  trustees  to  meet  together  to  transact  "  the  Case  Of 

business  of  the  society  under  their  care  :"  that  is,  as  I  under-  SphMar?'s 
stand  it,  the  temporal  business,  to  which  alone  their  autho- 

rity extends  ;  but  then  it  must  mean  all  temporal  business 

without  distinction  as  to  what  is  ordinary  and  what  extraor- 
dinary ;  for  alterations  of  the  charter  may  be  a  necessary 

business,  touching  the  interests  of  every  corporation  as 
nearly,  and  which  require  as  much  deliberation,  as  any  that 
can  arise.  Now  where  no  special  provision  is  made  by  the 
charter,  the  whole  are  bound  by  the  decision  of  a  majority  of 
the  corporators  present. 

The  power  of  assenting  to  amendments  must  rest  some- 
where ;  and  it  can,  no  where,  be  so  conveniently  or  safely 

deposited  as  with  the  trustees,  under  the  controlling  influence 
of  the  congregation,  exercised  through  the  medium  of  an 
election.  There  is  one  case,  I  admit,  where  the  abuse  of  the 

right  of  representation,  may  be  so  gross  as  to  induce  this 
Court  to  reject  the  act  of  the  trustees  ;  and  that  is,  where 
the  elective  principle  would  either  be  entirely  abolished,  or 

so  vitally  impaired  as  not  to  leave  in  the  power  of  the  con- 
gregation the  means  of  redress  by  a  change  of  trustees,  in 

case  the  measure  were  contrary  to  the  will  of  a  majority  of 
the  electors  :  as  if  the  amendments  should  declare  the  offices 

of  the  existing  trustees  permanent.  In  the  case  before  us, 
however,  the  character  of  the  amendments  is  directly  the 

reverse  ;  for  the  appointment  of  all  the  trustees  is  to  be  sub- 
mitted to  the  electors.  This  point,  however,  I  consider  as 

having  been  put  at  rest  by  the  decision  of  this  Court  on  the 
application  of  a  majority  of  the  congregation  in  July  last  ; 
with  respect  to  which  it  is  not  a  little  remarkable  that  the 

party  which  now  demand  the  assent  of  the  body  of  the  con- 
gregation is  precisely  that  which  then  required  the  act  of 

the  trustees,  as  the  only  corporate  organ  of  the  will  of  the 
congregation. 

The  second  question  is,  whether  there  has  been  a  fair  ex- 
pression of  the  will  of  the  corporation  ?  and  that  will  depend 

on  whether  the  meeting  at  which  the  amendments  were 
adopted,  was  in  all  respects  legal. 

I  do  not  view  the  clerical  trustees  as  integral  parts  of  the 
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1822.      government  of  the  corporation;  and  consequently  I  am  of 

PMhuleipfiia.  opinion  their  absence  would  not,  of  itself,  render  the  pro- 
C»s«or     ceedings  void.     The  pastors  of  the  congregation  to  the  num- 

St.  Mary's    Der  of  three  are  virtute  officii  to  be  trustees  ;  but  they  are  to Church.  ,.  .  ,      ,          _,. 
have  no  distinct  existence  as  a  body.  1  hey  are  not  a  sepa- 

rate part  or  organ  performing  a  peculiar  office  in  the  gov- 
ernment ;  but  their  functions  are  in  all  respects  the  same  as, 

and  to  be  exercised  in  common  with,  those  of  the  other  trus- 
tees, all  having  equal  rights  and  powers.  This  distinguishes 

the  case  from  that  of  an  ecclesiastical  corporation  of  brothers 
and  sisters,  which  is  to  be  held  to  be  incomplete,  wherever 

all  the  brothers  or  the  sisters  happen  to  be  dead.  In  a  cor- 
poration of  this  mixed  nature  there  is  .the  same  genuine  dif- 

ference between  the  functions  of  the  males  and  of  the  females, 

which  is  found  in  the  economy  of  every  well  regulated  pri- 
vate family.  Such  a  corporation  is  in  fact  nothing  more  than 

a  family  artificially  constituted  for  purposes  of  devotion.  In 
the  corporation  before  us  there  is  no  distinction  of  classes  ; 
except  that  the  eldest  pastor  present  at  any  meeting  shall 

preside.  But  this  was  never  intended  to  distinguish  the  ca- 
pacity or  privileges  of  the  person  entitled  to  it,  any  more 

than  if  it  had  been  declared  to  belong  to  the  eldest  or  tallest 
member  present.  It  was  a  precautionary  measure  to  prevent 
collision,  and  as  a  mark  of  courtesy,  to  give  the  clergy  pre- 

cedence over  the  laity  ;  but  it  was,  by  no  means,  intended 
to  render  their  presence  indispensable  ;  such  an  intention 
would  have  been  expressed  in  direct  terms. 

But  what  says  the  charter  ?  «4  The  eldest  pastor  present 
shall  preside,  and  if  seven  of  the  said  trustees  shall  attend, 

they  shall  form  a  quorum  or  board."  Now  here  is  no  dis- 
tinction as  to  branches  ;  but  any  seven  "  of  the  said  trustees" 

are  to  be  a  quorum.  If  the  clerical  trustees  are  a  separate 
branch,  they  ought  necessarily  to  be  present  by  a  majority  of 
their  number :  not  a  word,  about  which,  is  said  in  the  char- 

ter. The  direction  that  the  eldest  pastor  present  shall  pre- 
side, is  evidently  applicable  only  to  meetings  where  the  pas- 
tors or  some  of  them  shall,  in  fact,  attend ;  and  it  would 

have  exhibited  an  unnecessary,  and  even  an  absurd,  attention 
to  precision,  to  have  expressed  this  specially ;  for  nothing 
is  more  evident  than  that  if  none  of  them  attended,  none 
could  preside. 
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Besides,  it  never  could  have  been  intended  to  put  it  in  the      1822. 

power  of  the  clerical  trustees  to  suspend  the  operations  of  Philadelphia. 
the  corporation,  by  withdrawing  themselves,  perhaps   at  a      c»se  of 

season  when  the  temporalities  of  the  church  most  required    s*-  Mary's „    ,  Church, 
attention  ;  or  in  case  or  vacancy  ot  the  congregation,  to  jeo- 

pardise its  interests  by  reason  of  the  corporation  being  in- 
complete as  to  parts  which  a  foreign  jurisdiction  only,  and 

not  the  congregation,  could  supply.  The  construction  which 
declares  the  pastors  to  be  an  essential  part  of  the  corpora- 

tion, at  the  same  time,  puts  the  congregation  at  their  mercy : 
the  majority  of  laymen  in  the  board  is  rendered  unavailing 
the  moment  the  clerical  members  choose  to  retire  :  the  cor- 

poration can  do  no  act  even  in  the  most  pressing  emergency  : 
the  church  may  fall  into  dilapidation,  and  the  interests  of 
the  congregation  go  to  ruin ;  and  this  state  of  things  would 
continue,  without  a  possibility  of  amendment,  as  long  as  the 
clerical  members  should  hold  out. 

If  therefore  the  clerical  members  absented  themselves  with- 

out a  direct  inhibition  of  their  presence,  the  meeting  at  which 
the  amendments  were  adopted  was  legal ;  but  if  the  members 
who  met  and  acted  had  precluded  them,  or  any  of  them, 
from  attending,  their  proceedings  were  void.  I  have  found 
no  case  direct  to  the  point ;  but  independent  of  those  where 

meetings  have  been  declared  illegal  for  want  of  notice  to  cor- 
porators who  were  entitled  to  have  it,  reason  alone  is  suffi- 

cient to  shew  that  members  who  have  been  forcibly  excluded^ 
are  not  to  be  bound  by  acts  to  which  they  were  not  parties. 
The  reason  why  the  act  of  the  majority  is  considered  the 
act  of  all  who  actually  were,  or  had  an  opportunity  to  be, 

present,  is  that  the  law  presumes  the  assent  of  each  indivi- 
dual to  have  been  given  to  every  act  to  which  he  was  a  party  ; 

the  act  of  the  majority  being  the  act  of  each. 
But  no  such  conclusion  arises  where  one  or  more  of  those 

who  ought  to  have  been  actors,  have  been  forcibly  excluded  : 
the  legal  presumption  of  assent  can  never  take  place  where 
the  party  had  no  opportunity  to  assent.  The  fundamental 

principle  of  every  association  for  the  purposes  of  self-gov- 
ernment is,  that  no  one  shall  be  bound  except  with  his  own 

consent  expressed  by  himself  or  his  representative  ;  but  ac- 
tual assent  is  immaterial,  the  assent  of  the  majority  being 

the  assent  of  all :  and  this  is  not  only  constructively,  but  ac^ 
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1822.  tually  true  ;  for  that  the  will  of  the  majority  shall,  in  all  cases, 
Philadelphia.  jje  taken  for  the  will  of  the  whole,  is  an  implied,  but  essen- 

Ci4Se  (jf  tial,  stipulation  in  every  compact  of  the  sort :  so  that  the  in- 

>t.  Mary's  dividual  who  becomes  a  member  assents  before  hand,  to  all 
measures  that  shall  be  sanctioned  by  a  majority  of  voices. 
Thus  we  say  we  pay  taxes,  we  render  militia  services,  or  we 
perform  any  of  the  onerous  duties  of  a  citizen,  only  with  our 
own  consent  j  and  this  is  not  the  less  true,  though  we  per- 

form them  with  a  bad  grace.  I  admit  that  where  actual 

participation  in  the  government  of  the  country  is  wrongfully 
withheld  from  an  individual,  by  refusing  his  vote  at  an  elec- 

tion, he  is  nevertheless  bound  by  the  official  acts  of  those 
who  are  elected  ;  but  that  is  because  there  is  no  superior 
superintending  power  to  correct  abuses  from  the  very  root ; 
nor  could  there  be,  for  the  exigencies  of  society  require 
that  the  business  of  government  should  not  in  the  mean- 

time stand  still :  the  right  of  the  citizen,  must,  therefore, 

yield  to  considerations  of  necessity.  But  as  to  inferior  asso- 
ciations where  there  is  a  superintending  power,  it  will  inquire, 

where  the  question  is  between  the  corporation  and  the  indi- 
vidual wronged,  and  not  a  third  person,  whether  the  condi- 

tions on  which  alone  each  pledged  his  assent  to  the  acts  of 
a  majority,  have  been  performed  by  those  who  require  the 
redemption  of  the  pledge  ;  for  if  they  have  not,  the  others, 
who  gave  their  assent  only  on  those  conditions,  are  not  bound. 

One  of  these  conditions  is,  that  each  shall  have  an  equal 

right  with  all  'he  rest  to  vote,  to  counsel,  and  to  advise. 
Whenever,  therefore,  a  member  is  deprived  of  any  of  these, 
the  act  of  the  majority  is  not  his  act,  and  consequently  not  the 
act  of  the  corporation,  which  consists  of  all  its  members. 
Now  the  clerical  trustees  were  Bishop  Conwell,  the  Rev. 
Mr.  Hayden,  and  the  Rev.  Mr.  Cummiskey.  It  is  altogether 
immaterial,  therefore,  whether  the  suspension  of  the  Rev. 

Mr.  Hogan,  (who  was  present  at  the  meeting  at  which  the 
amendments  were  adopted,)  were  valid  or  not.  As  to  cle- 

rical members,  the  board  was  full  without  him  ;  but  I  would 

not  consider  his  being  at  the  meeting  and  acting  as  a  trustee, 
as  alone  sufficient  to  vitiate  the  proceedings,  as  there  was  a 
majority  without  his  vote.  The  question  is,  were  the  cle- 

rical trustees  debarred  from  the  exercise  of  their  corporate 
rights  ?  I  cannot  view  the  protest  against  the  right  of  the 
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bishop  or  Mr.   Hay  den  as  an  exclusion.     It   contained  no      1822. 
direct  inhibition  ;  but,  on  the  contrary,  an  express  declara- 
tion  that  their  continuance  at  the  meeting,  and  participation  CHSP  of 

in  its  business,  would  not  be  opposed.  The  protest  then  SQ^f7' 
was  an  assent  to  their  continuing  to  exercise  the  functions 
of  trustees  subject  to  all  legal  exceptions  :  it  was  a  saving 
of  all  objections  to  their  right  in  case  the  lay  corporators 
should  afterwards  think  proper  to  contest  it  :  it  was  to 
avoid  an  inference  of  acquiescence,  which  might  otherwise 
possibly  have  been  drawn  from  silence.  The  proceeding 
may  have  been  indelicate,  and  sufficient  to  induce  a  gentle- 

man of  nice  feelings  to  withdraw  ;  but  we  are  not  to  decide 
the  cause  on  the  rules  of  good  breeding.  I  am  of  opinion,  it 
is  necessary  that  there  should  have  been  a  direct  ouster. 

Neither  do  I  view  the  restoration  of  the  Rev.  Mr.  Hogan 
to  the  active  duties  of  a  pastor,  as  such  an  exclusion  of  the 
others  as  can  be  recognised  by  this  Court.  If,  in  conse- 

quence of  that  act  of  the  corporation,  the  clerical  trustees 
thought  themselves  bound,  (as  they  say  they  did,)  by  the 
discipline  of  the  Catholic  Church,  to  abstain  from  all  inter- 

ference in  the  concerns  of  the  congregation,  whether  tem- 
poral or  spiritual,  it  was  a  matter  that  rested  with  their  own 

consciences.  We  are  not  here  on  points  of  faith  or  the  dog- 
mas of  any  particular  sect.  This  corporation  is  essentially 

and  exclusively  lay  in  its  constitution  ;  and  although  a  por- 
tion of  its  trustees  are  cleigymen,  it  has  no  jurisdiction  of 

spiritual  things,  being  incorporated  exclusively  for  purposes 
of  civil  administration.  It  is  not  even  mixed  ;  for  although 
three  of  the  trustees  are  clerks,  it  is  not  so  much  the  cha- 

racter of  the  corporators,  as  the  nature  of  the  objects  to  be 
accomplished,  which  determines  the  character  of  the  corpo- 

ration. What  this  corporation,  then,  has  to  do  with,  is  the 
temporal  business  of  the  congregation  :  its  spiritual  concerns 
belong  to  the  dignitaries  of  the  church,  another,  and  a  dis- 

tinct branch  of  its  government  ;  and  to  that,  all  questions  of 
disabilities  for  conscience  sake,  must  be  referred.  It  is  suf- 

ficient therefore  that  the  restoration  of  Mr.  Hogan  presented 
no  actual  obstruction  ;  and  if  the  pastors  withdrew  in  con. 
sequence  of  it,  their  absence  is  to  be  considered  as  having 
been  voluntary. 

But  as  regards  Mr.  Cummiskey,  there  was  a  direct  exclu- 
VOL.  VII.—  4  A 
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1822.  aion.  If  the  lay  members  had  the  right  to  expel,  the  reason 

faey  assign  for  his  amotion,  is  bad.  An  expression  of  dis- 
w-e  of  satisfaction  at  a  particular  measure  of  the  corporation  and  a 

8UPP°sed  confirmation  of  such  expression,  by  withdrawing 
for  several  meetings,  are  no  ground  for  expulsion  under  the 

charter,  or  any  bye-law  which  has  been  shewn.  As  there- 
fore the  amendments  were  adopted  at  one  of  these,  I  am  of 

opinion,  that  the  application  should  be  denied  on  that  ground. 
The  illegal  amoticn  of  this  trustee  was  a  violation  not 

merely  of  his  own  rights  as  a  corporator,  but  also  of  those  of 
every  corporator  whom  he  represented  ;  and  as  each  trustee, 

whether  constituted  by  the  clergy  or  laity,  is  the  represen- 
tative of  every  member  of  the  corporation,  it  cannot  be  said 

that  the  corporators  were  fully  or  fairly  represented  at  any 
of  the  meetings  subsequent  to  Mr.  Cummtskey^  expulsion  : 
consequently  these  meetings  were  illegal. 

There  is,  however,  another  question  on  which  it  is  proper 
to  express  an  opinion,  and  with  respect  to  which,  I  regret 
the  sentiments  of  my  brethren,  and  those  I  entertain,  do  not 
coincide  :  Are  the  proposed  amendments  lawful  ? 

Here  it  is  proper  to  premise  that  it  is  evidently  unfair  to 
treat  this  question  as  if  we  had  succeeded  to  the  power  of 

the  Legislature  over  the  subject.  We  have  no  power  to  in- 
corporate or  grant  amendments.  By  the  Act  of  1791,  that  is 

vested  in  the  association  or  corporation  itself.  All  that  is 
referred  to  us,  is  to  say  whether  the  objects,  articles  and 
conditions  of  the  instrument  submitted  to  us,  are  lawful  and 
in  this  we  exercise  no  other  or  greater  power  than  what  must 
have  been  previously  exercised  by  the  Attorney  General. 
All  considerations  of  a  mere  discretionary  nature,  as  to  the 

policy  or  the  propriety  of  the  amendments  must  therefore 
be  discarded.  The  mere  line  of  abstract  lawfulness,  it  may 
be  difficult  to  ascertain  ;  but  when  once  actually  ascertained, 

it  must  govern. 
In  judging  of  the  lawfulness  of  articles  or  amendments, 

it  was  not,  I  admit,  the  intention  of  the  Legislature,  to  con- 
fine us  to  a  consideration  of  what  should  directly  appear  on 

the  face  of  the  instrument,  without  reference  to  extrinsic 

circumstances.  We  have  already  acted  on  this  principle  by 

refusing  to  certify  in  favour  of  associations  of  married  wo- 

men, because  they  might  involve  their  husbands'  rights  in 
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their  own  corporate  responsibilities.  In  the  case  before  us,  1822. 
the  objection  to  the  amendments  is  urged  on  the  ground  of 
their  being  supposed  to  impinge  on  interests  secured  by  the  cas 
charter.  The  inquiry  will  be,  would  the  Legislature  itself, 
by  an  express  statute  made  with  assent  of  the  corporation, 
have  power  to  alter  the  charter  in  the  points  proposed  ? 
For  if  it  would,  it  is  clear,  the  same  power  in  its  full  extent, 
is  transferred  to  associations  and  corporations  subject,  as  this 
is,  to  the  Act  of  1791.  The  Legislature,  wearied  with  the 
frequency  of  applications  for  acts  of  incorporation,  pass  a 
general  law  vesting  in  all  associations  for  literary,  charitable, 
or  religious  purposes  the  power  of  self-incorporation,  and  of 
adopting  amendments  to  the  charters  thus  created,  without 
any  restriction,  except  as  to  the  lawfulness  of  the  objects, 
articles,  and  conditions  of  the  charter  to  be  established,  or 
the  amendments  to  be  procured.  There  is,  therefore,  in  all 
other  respects,  a  transfer  of  the  whole  power  of  the  Legis- 

lature over  the  subject.  If  there  is  not,  where  shall  we  draw 
the  line  of  restriction?  But  I  admit  that  the  Act  of  1791, 

which  is  an  enabling,  not  a  disabling,  statute,  was  never  in- 
tended to  trench  on  chartered  privileges  ;  nor  would  it  here, 

for  we  have  the  assent  of  the  corporation  to  the  amendments  j 
and  this  distinguishes  the  case  from  that  of  Dartmouth  Col- 

lege v.  Woodward,  4  Wheaton,  which  I  however  take  to  be 
a  strong  authority  in  favour  of  the  doctrine  I  advocate.  All 
that  was  decided  there  was,  chat  the  college  should  not  un- 

dergo a  violent  transformation  at  the  mere  will  of  the  Legis- 
lature ;  but  it  was  not  supposed  by  any  one,  that,  if  the  as- 

sent  of  the  corporation  had  been  procured,  the  Act  of  As- 
sembly would  have  been  unconstitutional.  In  the  case  be- 

fore us,  the  amendments  are  proposed  by  a  body  uniting  in 

its  own  person  all  the  power  of  the  Legislature  over  the  sub- 
ject, and  all  the  rights  of  the  corporation.  If  therefore  there 

are  interests  secured  by  the  charter,  they  must  exist  in  indi- 
viduals who  are  third  persons  ;  and  these  are  supposed  to 

be : — First,  The  original  contributors  and  donors,  or  their 
representatives  :  Second,  The  clerical  trustees.  Of  these  I 
shall  speak  in  their  order. 

The  congregation  has  undoubtedly  received  large  dona- 
tions from  individuals ;  but  whether  before  or  since  it  was 

incorporated,  is  by  no  means  material  to  the  argument.  If 
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received  before,  the  gift  was  absolute:  at  least  the  perma- 

.  nency  of  corporate  provisions  could  not  have  been  an  im- 
plied  condition,  for  there  were  none. 

if  received  since,  the  eift  was  either  absolute  or   condi- 
.  '  . 

tional,  and  it  the  former,  there  is  an  end  or  the  argument. 

But  if  it  were  conditional,  the  donor  or  his  representative 

might  resume  it,  in  case  the  prrposed  amendments  should 
work  a  forfeiture,  and  this  would  be  their  only  redress  ;  for 

it  can  never  be  endured  that  a  conditional  gift  of  ten  dollars 

shall  arrest  the  progress  of  improvement  in  the  civil  admi- 

nistration of  a  congregation  which  has  other  property  in- 
volved, perhaps  to  the  value  of  a  thousand  times  that  sum. 

But  if  it  were  given  without  condition,  its  future  application 
was  confided  to  the  discretion  of  the  donee,  who  is,  to  that 

end,  the  representative  of  the  donor.  In  the  Dartmouth  Col- 
lege Case  it  is  supposed  by  Mr.  Justice  STORY  that  there  is 

44  an  implied  contract  between  the  corporation  itself,  and 
every  benefactor,  that  it  would  administer  his  bounty  accord- 

ing to  the  terms  and  for  the  objects  stipulated  in  the  charter." 
4  Wheaton,  689.  But  it  is  evident  that  every  donation 

where  there  is  no  condition  expressly  reserved,  is  rather  on. 

a  trust  or  confidence  that  the  thing  given  shall  be  faithfully 

applied  to  the  general  objects  of  the  institution  according  to 
the  reasonable  discretion  of  the  trustee,  who  must  necessarily 

judge  of  the  mode.  I  think  this  is  fully  supported  by  the 
opinion  of  Chief  Justice  MARSHALL  in  the  same  case,  where, 

with  clearness  of  perception  and  strength  of  expression  for 

which  he  is  conspicuous,  he  says  :  4<  The  consideration  for 
which  they  stipulated  is  the  perpetual  application  of  the  fund 

to  its  object,  in  the  mode  prescribed  by  themselves.  Their 

descendants  may  take  no  interest  in  the  preservation  of  this 

consideration  ;  but  in  this  respect  their  descendants  are  not 

their  representatives  :  they  are  represented  by  the  corporation. 

The  corporation  is  the  assignee  of  their  rights,  stands  in  their 

place,  and  distributes  their  bounty  as  they  rvould  themselves 

have  distributed  it,  had  they  been  immortal.''*  Ib.  642.  The 
truth  is,  there  must  be  a  discretionary  power  somewhere,  to 

vary  the  application  of  the  fund  according  to  the  ever  vary- 

ing exigencies  of  times  and  circumstances.  It  is  contrary 

to  the  spirit  of  our  laws  to  permit  an  individual  to  direct  the 

descent  of  his  property,  or  to  tie  up  the  particular  mode  of 
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its  application  to  specific  objects  for  an  indefinite  period  1822. 

after  his  death.  There  may  be  cases  where  it  is  fair  to  sup-  ?*&*&&&*• 
pose  a  founder  or  large  contributor  had  fundamental  objects  caseof 

or  leading  principles  of  application  in  view  ;  and  on  a  ques-  St.  Mary's 
tion  of  amendment  before  the  Legislature,  which  may  inter- 

fere or  not  at  pleasure,  the  consistency  of  such  objects  or 
principles,  with  the  amendments  sought,  should  have  weight, 
and  in  some  cases  sufficient  to  turn  the  scale.  But  the  dis- 

cretionary power  of  the  Legislature  is  transmitted  along  with 
the  power  of  self-incorporation  to  every  association  subject 
to  the  provisions  of  the  Act  of  1791,  which  thus  becomes 
the  exclusive  judge  of  the  propriety  of  its  exercise.  The  pe- 

culiar confidence  between  the  donor  and  the  donee,  being 
of  a  nature  which  precludes  its  being  taken  cognisance  of 
by  a  tribunal  which  disclaims  all  arbitrary  discretion  and  pro- 

fesses to  act  according  to  fixed  rules,  cannot  be  enforced  here  : 
what  we  have  to  do  with,  is  the  lawfulness,  not  the  propriety, 
of  the  amendments.  But  whatever  may  be  the  designs  of  the 
party  who  propose  them,  (and  we  cannot  discover  them  from, 
the  amendments  themselves,  whatever  we  may  have  heard 
out  of  doors,)  these  supposed  stipulations  of  the  original 
members,  received  no  sanction  from  the  charter.  The  con- 

gregation was  incorporated  not  in  its  ecclesiastical,  but  its  lay 
aspect.  That  it  should  continue  to  hold  the  tenets,  or  be 

subject  to  the  discipline  of  the  church  of  Rome,  was  no  con- 
dition of  the  charter,  express  or  implied.  A  congregation 

of  any  other  sect,  could  have  had  a  charter  as  readily  as 
this.  Stipulations  for  forms  of  doctrine  or  points  of  faith, 
were  matters  to  which  the  Legislature  was  not  a  party,  and 
with  which  it  had  nothing  to  do.  This  congregation  was  in- 

corporated, like  every  other,  to  enable  it  to  manage  its  tem- 
poral concerns  to  the  best  advantage.  The  establishing  of  a 

particular  set  of  religious  opinions  by  law,  is  contrary  to  the 
genius,  not  only  of  our  government,  but  of  the  age  in  which 
we  live. 

But  if  the  Legislature  were  originally  a  party,  it  is  a  party 
still,  and  may  wave  all  conditions  reserved,  as  far  as  they 
depend  on  its  consent :  and  it  appears  to  me  it  has  expressly 
wav<;d  them  by  passing  the  special  Act  which  subjects  this 
corporation  to  the  provisions  of  the  Act  of  1791.  The  as- 

sent of  the  corporation  to  the  amendments,  is  the  assent  of 
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1822.      the  Legislature,  and  a  waver  of  all  previous  conditions.     But 

**  I  cannot  discover  how  the  proposed  amendments  would  con- 
Case  of      flict  with  those  conditions. 

s«iM*7>*        I  understand  that  none  of  the  amendments,  but  that  which Cburcn. 

proposes  to  abolish  the  right  of  the  pastors  to  be  trustees  ex 
officio,  is  regarded  as  a  violation  of  chartered  rights.  Now 
take  it  that  the  original  contributors,  or  the  donors  since 
the  charter,  were  staunch  Catholics,  and  that  their  donations 

were  made  under  a  supposition,  and  with  the  intent,  that  the 
congregation  should  continue  subject  to  the  discipline  of 
the  church  of  Rome:  does  the  management  of  its  temporali- 

ties by  trustees  exclusively  lay,  and  appointed  by  the  con- 
gregation, militate  against  those  objects  ?  Their  donations 

were  not  to  the  church,  but  to  this  particular  congregation  ; 
and  it  is,  therefore,  by  no  means  necessary  that  the  church 

should  be  represented,  by  a  part  of  its  body,  in  the  manage- 
ment and  application  of  them. 

I  conclude  then,  that  a  regard  for  any  supposed  objects 
of  the  contributors  ought  not  to  defeat  the  amendments  ; 
because  we  do  not  know  that  those  objects  were  conditions 
of  their  grants  ;  because  if  they  were,  a  discretionary  power 
over  such  conditions  must  be  considered  as  vested  in  the 

corporation  ;  because  we  do  not  know  that  the  amendments 
interfere  with  those  conditions  ;  and  because  such  conditions 

were  never  recognised  as  a  consideration  for  the  charter,  fur- 
ther than  as  an  obligation  resting  in  the  conscience  and  dis- 

cretion of  the  corporation. 
I  proceed  to  consider  the  interest  which  the  clerical  trus- 

tees are  supposed  to  have  in  the  question.  I  cannot  discover 
in  the  Act  of  Incorporation,  any  intention  to  vest  an  interest 

in  those  gentlemen,  which  should  not  be  subject  to  future 
disposition  by  the  Legislature.  The  pastors  of  the  congre- 
tion  duly  appointed,  (which  I  admit  m<;ans  inducted  according 

to  the  rules  of  the  Catholic  Church,')  are,  to  the  number  of 
three,  to  be  trustees  virtute  ojficii  ;  and  it  is  said  this  is  a  fun- 

damental article  of  the  association  :  be  it  so.  But  is  not 

every  article  of  a  charter,  (which  is  the  constitution  of  the 
corporation,)  fundamental  ?  Every  application  to  amend,  is 
an  application  to  change  a  fundamental  law.  As  long  as 
such  law  is  suffered  to  exist,  all  the  interests  secured  by  it, 
are  to  be  held  sacred:  but  I  know  of  no  implied  condition  of 
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association,  by  which  the  creating  power  is  to  be  restrained      1822. 
from  changing  the  original  articles.     This  corporation  by 
the  special  Act  of  1821,  subjecting  it  to  the  provisions  of  Ca8eof 
the  general  Act  of  1791,  has  succeeded  to  all  the  power  of 
the  Legislature  over  the  subject  of  amendments  ;  and  I  think 
I  have  shewn  that  all  implied  stipulations  between  indivi- 

duals and  the  body  about  to  be  formed,  rest  merely  in  con- 
science, and  cannot  be  enforced  by  the  civil  authority. 

But  what  is  the  nature  of  the  personal  interest  which  the 
pastors  are  supposed  to  have  under  the  charter  ?  It  cannot 
be  an  interest  in  the  property  of  the  corporation.  They  are 
not,  as  has  been  argued,  joint  tenants,  or  tenants  in  common, 
of  the  legal  estate  :  that  does  not  rest  in  them  as  individuals, 
but  in  an  invisible,  intactible,  and  incorporeal  being,  the  cor- 

poration. There  is  no  survivorship  among  them  ;  neither 
is  their  interest  transmissible  to  their  heirs.  They  have 
no  personal  interest  of  a  beneficiary  nature  under  the  corpo- 

ration as  a  trustee.  The  corporation  is  seised  in  trust  for 
the  members  of  the  congregation,  but  the  pastors,  as  such, 
are  not  members  of  the  congregation.  They  stand  in  the 
relation  of  persons  employed  and  paid  by  the  congregation  ; 
and  paid  out  of  a  fund  to  which  they  are  not  bound  to  con- 

tribute. They  are  men  without  families  and  represent  no 
portion  of  the  laity  ;  whatever  is  given  by  them  is  surely 
gratuitous.  They  are  members  of  the  congregation  only  by 
force  of  the  Act  of  Incorporation,  which  invests  them  with 
office  in  its  civil  government.  What  interest  they  have, 
must  therefore  be  in  the  office  of  trustee. 

+JLJ This  is  a  trust  not  coupled  with  an  interest  ;  for,  as  indi- 
viduals, they  have  neither  the  legal  nor  the  equitable  estate. 

I  do  not  insist  on  this  as  a  matter  of  any  importance  ;  for  I 
admit  that  a  fiduciary  interest  is  as  much  under  the  protec- 

tion of  the  law  as  if  it  were  beneficiary.  It  is  more  impor- 
tant to  consider  the  object  of  the  trust.  This  the  Legisla- 
ture tell  us  in  the  preamble  of  the  Act  is,  to  enable  the  con- 

gregation "  to  manage  the  temporalities  of  their  church  as 
other  religious  societies  within  this  State  have  been  enabled 

to  do."  Surely  an  indefeasible  right  of  office  in  a  particular 
class  of  the  corporators  was  unnecessary  for  that  purpose. 
But  who  are  these  corporators  ?  The  pastors  for  the  time 
being,  duly  inducted,  and  not  exceeding  the  number  of  three. 
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1822.      Now  as  St.  Mary's  is  the  cathedral  church  of  the  diocess, 
Philadelphia.  tne  bishop  is  necessarily  one  ;  and  he  has  beside  the  nomi- 

C}tse  of     nation  of  the  other  two,  who  hold  their  offices  by  no  other 
«  tenure  than  his  pleasure.     They  are  strictly  tenants  at  suf- 
Church.  / 

ferance  ;  for  the  instant  their  faculties,  as  pastors,  are  with- 
drawn by  his  sic  volot  they  cease  to  be  trustees.  He  then 

has,  in  effect,  three  votes  out  of  eleven  in  the  lay  govern- 
ment of  the  congregation.  This  is  no  theoretic  influence. 

We  are  told  by  a  very  respectable  clergyman  who  was  called 

by  those  who  oppose  the  amendments,  that  "  they  all  are 
bound  to  follow  him  :  he  is  their  leader."  But  the  bishop 
himself  holds  his  office  on  the  same  terms  of  unconditional 

submission  to  the  papal  see.  He,  at  least,  derives  his  autho- 
rity from  that  source.  Now  from  this,  it  is  evident  the 

pastors  are  not  the  parties  in  interest  at  all.  It  certainly 
cannot  be  pretended,  in  any  view,  that  they  have  a  freehold 
in  the  office,  or  an  indefeasible  interest  of  any  kind.  When 
more  than  three  have  been  inducted,  they  all,  (as  well  those 
who  are  trustees  for  the  time  being,  as  those  who  are  not,) 
select  from  among  themselves  the  three  who  are  to  be  trus- 

tees for  the  ensuing  year.  It  is  the  franchise  of  the  Catholic 
Church,  not  of  the  individual  ;  and  the  head  of  the  church 
therefore  is  the  real  party  in  interest.  Here  then  is  a  foreign 

jurisdiction,  in  its  nature  political  as  well  as  ecclesiastical, 
holding  and  exercising  the  power  of  appointing  to  an  office, 
created  by  the  government  of  Pennsylvania,  for  purposes 
entirely  civil  and  domestic.  Can  it  be  said  that  the  Legis- 

lature has  so  far  divested  itself  of  power  over  the  subject, 
as  to  be  unable  to  resume  the  right  of  the  appointment,  and 
to  place  it  elsewhere  ?  Far  be  it  from  me  to  counsel  the 
Catholics  of  this  country  to  shake  off  their  spiritual  allegiance 

to  the  pope  :  that  is  their  concern,  not  mine  ;  but  I  do  pro- 
test against  a  right  of  appointment  to  a  civil  office,  incau- 

tiously granted  to  a  foreign  potentate,  being  held  irrevocable 

by  the  laws  of  our  own  country.  With  me  it  is  of  no  con- 
sideration that  the  Catholic  bishop  is  elected  by  the  Catholic 

clergy,  here  or  elsewhere  :  both  he  and  they  'acknowledge 
the  see  of  Rome,  as  the  source  of  all  their  authority,  and 
the  supreme  power  to  which  they  are  responsible.  It  is 
enough  that  our  citizens  here,  whose  rights  are  involved 
in  the  government  of  the  corporation,  have  no  voice  in  no- 
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initiating  or  rejecting  the  pastors  who  are  to  sit  over  them.      1822. 
Will  it  be  said  that  the  annexing  of  the  office  of  trustee  to 
the  office  of  pastor,  as  an  incident  or  accessory  of  the  latter,  Crtse 
is  a  direct  and  personal  grant  of  corporate  office,  to  the  cler- 
gyman  who  may  be  in  the  actual  discharge  of  the  pastoral 
duties  ?  It  was  never  so  intended.  This  union  of  office  was 

created  for  temporary  purposes  of  convenience  ;  not  to  vest 
a  permanent  interest  in  individuals  or  any  ecclesiastical  body; 
and  when  purposes  of  convenience  will  be  promoted  by  the 
measure,  it  may  be  dissolved  by  the  same  power  which  created 

it,  or  by  those  to  whom  that  power  has  delegated  its  autho- 
rity. In  this  view,  neither  the  authorities  of  the  church,  nor 

the  pastors  as  individuals,  have  ground  for  complaint.  By 
depriving  the  principal  of  its  accessory,  the  right  of  the  pope, 
the  bishop,  or  the  individual  pastors,  which  never  extended 
beyond  the  principal,  are  left  untouched,  and  precisely  as 
they  existed  before  the  union  of  these  two  offices.  But  even 
should  the  provisions  of  the  charter  amount  to  a  constructive 
grant  of  the  right  of  appointment  to  a  foreign  potentate,  I 
would  hold  the  grant  void  on  the  ground  of  surprise.  It 
never  was  the  actual  intention  to  pass  such  a  right  ;  but  only 
to  point  out  a  mode  of  selecting  a  portion  of  the  trustees, 
which  might  be  changed  as  circumstances  should  require. 

I  am  therefore  of  opinion,  that  the  amendments  are  lawful  : 
and  that  if  they  had  been  adopted  at  a  meeting  at  which  all 
the  trustees  were  either  present,  or  had  an  opportunity  to 
be  so,  we  ought  to  grant  the  usual  certificate.  I  have  not 
inquired  into  the  regularity  of  the  meeting  in  other  respects, 
as  no  objection  has  been  made  on  any  other  ground  :  my 
objection  rests  exclusively  on  the  illegal  expulsion  of  Mr. 
Cummiskey. 

DUNCAN  J.—  The  application  for  the  amendment  of  the  ar- 
ticles of  incorporation,  of  the  members  of  the  religious  so- 

ciety of  Roman  Catholics,  belonging  to  the  congregation  of 

St.  Mary's  Church  in  the  city  of  Philadelphia^  is  made  under 
the  corporate  seal,  and  is  supported  by  a  majority  of  its  mem- 
bers. 

It  is  remonstrated  against  by  its  pastors,  and  is  opposed 
by  a  numerous  body  of  its  members,  on  the  grounds  —  First  , 
That  it  is  not  made  by  the  members  of  the  church.  Second, 
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1822.      That  it  is  not  made  by  the  corporation.      Third,  That  one  of 

ikifiliM,  tne  prOpuse(i  amendments  is  unlawful,  and  disfranchises  the 
pastors  of  the  church,  an  integral  and  distinct  part  of  the 

corporation. 
The  exercise  of  the  authority  of  this  Court  to  grant  and 

amend  charters,  is  not  the  usual  exercise  of  a  judicial  func- 
tion : — it  is  untried  ground,  and  from  the  discussion  of  this 

question,  delicate  ground.  When  an  application  was  made 
for  a  charter,  the  Legislature  supposed  that  there  would  be 

no  diversity  of  opinion  among  the  associators,  and  have  li- 
mited the  inquiry  of  the  Court,  to  the  lawfulness  of  the  ob- 

jects, articles  and  conditions  of  the  proposed  charter,  and  in 
like  manner  to  the  lawfulness  of  the  improvements,  amend- 

ments, or  articles  afterwards  desired.  The  difficulties  in  the 
exercise  of  this  special  authority  are  not  few.  They  were  not 
foreseen,  and  are  not  provided  for.  But  they  are  increased 

in  the  cases  of  proposed  alterations.  Should  the  applica- 
tion for  amendment  be  by  a  corporate  Act,  and  every  mem- 

ber of  the  society,  but  those  of  the  corporation,  remonstrate 

against  it,  is  the  Court  bound  to  grant  it?  Could  they  ex- 
ercise a  discretion,  when  a  bare  majority  of  the  members  are 

in  favour  of  it  ?  Ought  they  to  grant  it,  when  the  corpora, 
tion  consists  of  two  integral  parts,  and  one  asks  to  exclude 
the  other,  who  claims  by  a  vested  right — where  one  is  lay, 
and  the  other  ecclesiastical,  holding  by  different  tenures — 
one  depending  on  annual  elections  by  all  the  members  of  the 

church — the  other  by  a  permanent  tenufe — a  permanent  bo- 
dy— deriving  their  right  under  a  different  authority,  whose 

superiority  all  acknowledge— lor  all  here  acknowledge  the 

bishop's  right  to  appoint  a  pastor,  and  by  the  Act  of  incorpo- 
ration the  pastor  virtute  ojfficii  is  a  trustee. 

In  the  opinion  delivered  by  the  Chief  Justice,  on  a  former 

occasion,  there  is  a  strong  intimation,  that  where  the  corpo- 
ration comes  before  the  Court  for  an  alteration,  to  which  the 

assent  of  the  society  has  not  been  obtained,  on  affidavit  of 
the  facts,  a  remedy  might  be  found,  by  which  the  rights  of 
the  society  might  be  protected — (minorities  likewise  have 
their  rights,)  and  I  know  not  of  any  other  than  denying  the 
amendment.  It  is  the  province  of  a  Judge  to  decide,  and 
not  to  advise  ;  but  every  virtuous  citizen,  to  whatever  reli- 

gious society  he  may  belong,  must  desire,  anxiously  desire 
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to  see  peace  restored  to  this  very  respectable,  but  miserably      1822. 

distracted  church.     It  is  to  be  regretted  that  in  these  church  Philadelphia. 
differences,  and  I  do  not  confine  it  to  this  church,  the  obser-      £„,  Of 

vation  extends  to  al! — we  do  not  always  find  that  meekness,    St.  Mary's Church, 
and  charity  and  forgiveness,  and  humility  and  forbearance, 

and  bearing  with  each  other's  infirmities,  required  by  the 
Divine  Author  of  our  religion — that  which  begins  in  con- 

science and  sincerity,  as  the  contest  waxes  warm,  becomes 

one  of  spirit,  of  passion,  and  of  pride. 

Pride  and  passion  will  always  beget  error.  For  my  own 

part,  without  intending  offence,  I  see  in  this  transaction  much 

of  error  on  both  sides  :  something  to  undo,  steps  to  be  re- 

traced, mutual  forgiveness  to  ask,  and  to  receive.  Accusa- 
tions are  made,  recriminations  follow,  until  the  parties  lose 

sight  of  the  matter  in  controversy  and  of  each  others  real 

character— -a  little  spark  which  a  drop  of  water  would  have 

quenched,  one  breath  of  kindness  blown  out — which  had  it 
been  let  alone,  would  have  gone  out  itself,  has  been  fanned 

into  a  fierce  flame  by  an  immediate  and  vigorous  exercise  of 

power,  not  opportunely,  perhaps  not  very  temperately  exer- 
cised on  the  one  side,  and  a  proud  defiance  on  the  other. 

It  would  be  well  for  both  parties  to  pause  and  weigh  the 

consequences,  not  only  to  this  particular  church,  but  to  the 

Roman  Catholic  Church  in  this  country  generally,  to  whose 

doctrines  and  discipline  both  profess  an  adherence — it  would 

be  happy  indeed  for  themselves,  and  all  good  men  would  re- 
joice in  it,  if  by  a  mutual  sacrifice  of  petty  resentments,  peace 

were  re-established — for  whatever  may  be  the  result  of  this 

application,  there  will  be  little  room  for  triumph.  The  vic- 
tors may  find  it  a  most  disastrous  victory,  and  find  in  the 

end,  they  cannot  subsist  without  the  aid  of  those  who,  though 

defeated,  are  not  vanquished,  and  laid  prostrate  at  their  feet, 

and  that  the  church  can  never  prosper  but  by  a  union.  A 

house  divided  against  itself  cannot  stand.  By  withdrawing 

or  stinting  the  stipends,  the  hu  members  may  starve  out  the 

stoutest  priest,  or  most  abstemious  and  mortified  prelate, 

though  they  have  no  power  to  appoint  or  remove  them  ;  for 
here  there  are  no  benefices,  no  church  establishments  of  the 

State,  no  tithes  or  seigniories,  or  domains  assigned  for  the 

support  of  the  clergy — they  depend  on  the  voluntary  contri- 
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1822.      butions  of  the  people,  and  while  the  people  hold  the  purse, 

6Aj"'  treating  the  clergy  with  all  liberality,  respect  and  reverence, 
C;««.-  ot      lhis  will  effectually  check  all  oppressive  exercise  of  the  legi- 

st M «•}•'•   timate  power  of  the  church,  and  render  fruitless  every  at- Chureli.  r   .        .  /  * 
tempt  to  infringe  on  their  civil  rights. 

I  have  conscientiously  applied  my  understanding  to  the 

question  of  the  parties'  legal  temporal  rights,  divesting  my 
mind  of  what  have  been  called  in  the  argument  protestant  pre- 

judices, for  nothing  of  that  kind  should  mingle  in  deciding 
questions  of  mere  right.  If  I  had  any,  I  am  not  indulging, 
but  deciding  against  them.  The  constitution  of  our  country 
has  wisely  and  justly  secured  to  every  man  the  natural  and 
indefeasible  right  to  worship  Almighty  God,  according  to 
the  dictates  of  his  own  conscience.  And  this  Court  dis- 

claims all  jurisdiction  in  questions  of  dogmatical  theology 
and  polemic  divinity  ;  for  if  they  did  exercise  it,  they  would 
be  at  a  loss  to  find  legal  principles  on  which  to  decide. 

Yet  in  deciding  on  the  temporal  rights  of  any  religious  so- 
ciety, it  becomes  their  duty  to  inquire  into  the  articles  of 

their  government  and  discipline;  for  no  society  can  exist  with- 
out some  government,  give  it  what  name  you  please,  call  it 

ecclesiastical  council,  convocation,  presbytery,  synod,  gene- 
ral assembly, — some  claiming  the  right  to  govern  the  church 

jure  divino,  or  by  apostolical  institutions,  and  others  with 
more  humble  pretensions  claiming  spiritual  authority  from 

things  merely  human — each  has  a  discipline  and  church  go- 
vernment of  its  070/1,  some  platform,  but  this  is  confined  to 

spiritual  matters  and  exercised  pro  salute  animie. 
This  is  a  principle  well  settled  in  this  Court.  On  a  writ  of 

error  from  the  Common  Pleas  of  Huntingdon  county,  Rid- 

dle et  nL  v.  Stephens,  2  Serg.  &  Rccwle,  6'42,  it  is  stated 
with  great  clearness  and  strength  by  the  Chief  Justice.  The 

demand  of  the  plaintiff  below,  Stephens,  was  for  services  ren- 
dered the  defendants  as  their  pastor.  The  Chief  Justice  ob- 

served, "the  presbytery,  according  to  the  rules  and  discip- 
line of  the  Preabijterian  Church^  had  power  to  suspend  the 

functions  of  the  plaintiff,  or  even  to  remove  him  from  his 
ministry  ;  so  far  as  respected  his  suspension  or  removal,  the 
jury  were  directed  to  consider  the  proceedings  as  evidence, 

but  no  regard  was  to  be  paid  to  the  details  of  evidence  be- 



OF  PENNSYLVANIA  557 

fore  the  presbytery ;  the  particular  facts  alleged  or'proved      1822. 
were  to  have  no  effect  on  the   verdict.     The  decision  of  the  Philadelphia. 

presbytery  as  to  the  suspension,  or  removal  of  the  plaintiff,      Caseof 

was  the  only  matter  to  be  regarded.  St.  Mary's 
..     .  r   .  .     .  Churi-h. 

*«  Every  church  has  a  discipline  or  its  own—it  is  neces- 
sary that  it  should  be  so,  because  without  rules  and  discip- 
line, no  body  composed  of  numerous  individuals,  can  be  go- 

verned. But  this  discipline  is  confined  to  spiritual  affairs,  it 
operates  on  the  roind  and  conscience,  without  pretending  to 
temporal  auibority.  No  member  of  the  church  can  be  fined 
or  imprisoned,  but  be  he  layman  or  minister,  he  may  be  ad- 

monished, reproved,  and  finally  ejected  from  the  society.  So 
he  may  retire  from  it  at  his  own  free  will.  Under  these  re- 

strictions, religious  discipline  may  produce  much  good,  with- 
out infringing  on  civil  liberty.  Both  plaintiff  and  defend- 
ants wtre  subject  to  the  laws  of  the  church,  both  as  to  the 

induction  and  removal  of  the  plaintiff;  it  was  not  in  the 
power  of  the  defendants  alone  to  remove  the  plaintiff — the 
presbytery  alone  could  do  it  with  a  right  of  appeal  to  the 

synod,  and  in  the  last  place  to  the  general  assembly.  This  be- 

ing the  case,  it  was  to  no  purpose  to  enter  into  the  plaintiff's 
conduct  before  the  jury ;  the  cause  had  been  heard  and  de- 

cided by  the  presbytery,  and  so  far  as  regarded  the  plaintiff's 
continuance  in  the  ministry,  the  decision  is  binding,  subject 

to  appeal." 
The  independent  churches  of  New  England,  fleeing  as  their 

founders  did  from  the  rod  of  the  hierarchy,  and  seeking  that 
religious  freedom  in  the  wilds  of  this  country,  which  the 
mother  country  denied,  yet  found  it  necessary  to  form  some 
system  of  church  discipline,  and  as  early  as  1648,  formed 
one  called  the  Cambridge  Platform — a  council  of  other 
churches  is  made  necessary  for  the  removal  of  a  minister. 

The  minister  does  not  hold  his  office  at  the  will  of  the  peo- 
ple, but  in  case  of  any  difference  between  them,  a  neutral 

ecclesiastical  council  may  be  convokrd  at  the  prayer  of  either 
party.  The  decision  is  called  the  result,  it  is  given  by  way 
of  advice,  and  does  not  hind  the  party  rejecting  it.  But  still 
in  Courts  of  law  it  is  considered  a  justification  of  the  party 
who  should  adopt  it.  Avert/  v.  Inhabitants  of  Tyringham, 
3  Mass.  160,  and  Burr.  v.  Inhabitants  of  Sandwich^  Mass, 

277.  And  in  England^  the  discipline  of  religious  societies  i 
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1822.      dissenting  from  the  established  church  is  recognised;  fertile: 

a-  entry  in  the  books  of  the  Society  of  Friends,  of  the  expulsion 
C»«e  of     of  a  female  Friend,  being  a  matter  of  discipline,  was  consi- 

SChurciiiV'S   dered   by  the  Court  as  not  1'bellous.      The  King  v.   Hart, 1  Black.  Rep.  386. 

On  the  first  question  the  Court  gave  an  opinion  on  a  for- 
mer occasion  to  which  I  adhere,  that  the  application  for 

amendments  must  come  from  the  corporation— it  must  be  a 
corporate  act.  But  this  does  not  prove  that  the  Court  is  pre- 

cluded from  inquiring  into  the  whole  matter,  or  bound  to 
grant  a  fundamental  alteration,  either  altering  the  qualifica- 

tions of  the  electors,  or  those  that  are  eligible,  against  the  re- 
monstrance of  a  majority  of  the  members,  or  a  great  body 

of  the  members,  although  in  an  original  charter  this  might 
be  lawful:  for  then  a  corporate  body  might  so  modify  the 
charter  as  to  keep  themselves  in  power  forever.  Besides, 
there  would  be  no  end  to  these  changes,  and  every  year  there 
might  be  some  new  bone  of  contention,  and  charters,  which 
should  be  fixed  and  stable,  would  vary  as  caprice  or  passion 
would  direct,  and  of  these  varieties  and  changes  of  consti- 

tution, as  is  said  of  making  books,  there  would  be  no  end.  I 

do  not  speak  of  the  alteration  of  mere  regulations  in  the  char- 

ter, which,  experience  had  proved  to  be  incorrect  .or  imprac- 
ticable, but  a  radical  change  of  the  body  politic.  It  would 

be  prudent  in  every  charter,  to  insert  a  clause  providing  for 
amendments,  and  the  manner  in  which  the  application  is  to 
be  made — and  by  whom,  and  how  the  sense  of  the  members, 
and  the  approbation  of  the  proposed  amendments,  are  to  be 
signified.  Such  provision  as  is  contained  in  the  constitution 
of  the  United  States. 

There  is  a  wide  difference  between  the  grant  of  an  origi- 
nal charter  and  a  radical  change.  Those  provisions  in  their 

nature  formal,  and  those  altering  the  general  constitution  of 
the  trust  itself,  are  quite  different  things.  The  members  of 
any  religious  society,  will  find  no  little  difficulty  in  halting 
between  two  opinions  ;  it  is  pretty  much  the  discipline  of  all 
churches,  to  declare  that  he  who  is  not  for  them  is  against 
them — that  a  man  cannot  serve  two  masters  ;  and  pretty  much 
the  practice  to  cut  off  diseased  and  condemned  members, 

lest  they  should  corrupt  the  whole  body.  I  cannot  bring  my- 
self to  the  opinion,  that  there  is  a  power  vested  in  this  Court, 
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on  the  application   of  the  corporation,  under  the  name  of      1822. 

amendments,  to  change  the  body  corporate,  and  to  transfer  Philadelphia. 
the  estates  of  a  private   association,  and  the   right  of  ma-      Case  of 

naging,  regulating  and  disposing  ol  them,  to  other  classes  of    ̂ h^'cb '" men,  than  the  associators  and  the  charter  vested  in  it. 

But  is  this  application  made  by  the  corporation  ?  Is  it  a 
legal  corporate  Act  ?  The  seal  may  authenticate  the  Act, 
but  is  no  more  than  prima  facie  rvidence  of  the  legality  of  the 
meeting.  In  considering  the  second  and  third  objections,  it  is 
important  to  give  a  character  to  the  corporation.  That  it  is  a 

private  corporation,  an  elemosynary  private  institution,  can- 
not be  doubted.  It  is  not  a  public  corporation,  for  that  is 

only  such,  where  the  government  has  the  sole  right,  as  the 
trustee  of  the  public  interest,  to  regulate,  control,  and  direct 

the  corporation,  and  its  funds  and  franchises — one  created 
for  public  purposes.  This  is  a  private  association  and  insti- 

tution— the  giving  it  a  charter  does  not  make  it  a  public  one; 
the  charter  cannot  make  a  charity  more  or  less  public,  but 
only  more  permanent  than  it  would  otherwise  be;  it  is  the 
extensiveness  which  constitutes  a  public  charity.  Attorney 
General  v.  Pearce,  2  Atk.  85.  It  continues  what  it  originally 

\vas,  a  private  religious  charity,  founded  on  private  dona- 
tions, supported  by  them,  and  unendowed  by  the  State,  and 

if  it  were  not  such  an  institution,  there  is  an  end  to  the  dis- 
pute ;  for  this  Court  have  no  power  tp  grant,  or  to  amend  the 

charter  of  a  public  institution  created  for  public  purposes. 
The  jurisdiction  vested  in  them  is  confined  by  the  Act  of 

6th  April,  1791,  to  private  associations  for  charitable  or  re- 
ligious purposes. 

The  title  of  the  Act,  the  preamble  and  enactments,  all 

prove  this.  It  is  entitled  u  An  Act  to  confer  on  certain  as- 
sociations of  citizens  of  this  Commonwealth,  the  powers  and 

immunities  of  corporations  or  bodies  politic  in  law."  The 
preamble  recites  that  a  great  portion  of  the  time  of  the  legis- 

lature had  heretofore  been  employed  in  enacting  laws  to  in- 

corporate associations,  and  it  would  not  only  be  more  advan- 
tageous to  the  public,  but  also  convenient  to  individuals  who 

are  desirous  of  being  so  incorporated,  &c.  The  Act  incor- 
porating this  society  was  a  private  act,  which  must  have  been 

pleaded,  and  of  which  the  Courts  are  not  bound  to  takejM- 
dicial  notice  without  plea  ;  it  is  rather  a  private  conveyance 
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1822.      than  a  solemn  act  of  legislation.     2  Bl.  346.     In  passing  a 

Philadelphia,  private  bill,  nothing  is  done  without  the  consent  expressly 

Case  of     given,  of  all  parties  in  being  and  capable  of  consent,  that  have 

si',M*Vy'1   the  remotest  interest  in  the  matter,  unless  the  consent  shall Church. 
appear  to  be  perversely  and  without  any  reason  withheld, 
and  in  every  bill  of  this  kind,  the  rights  of  all  persons  except 

those  whose  consent  is  given  or  purchased,  are  saved.  These 

bills  have  been  relieved  against  when  obtained  on  false  or 

fraudulent  suggestions,  and  they  have  been  held  to  be  void 

if  contrary  to  law  and  reason.  Ibid  and  4  Rep.  12.  It  is  then 

a  private  conveyance  by  the  donors  and  the  state  in  trust  for 

the  members  of  this  society.  All  the  members  are  incorpo- 

rated, and*  the  estate  of  the  donors  and  the  management  of 
that  estate  and  the  temporalities  of  the  society,  by  their  com- 

mon consent,  testified  by  the  acceptance  of  the  grant  ratified 

by  the  State,  is  vested  in  the  first  instance  in  three  pastors  by 

name,  and  in  eight  lay  men  by  name;  and  in  providing  for  a 
succession,  of  the  same  orders,  lay  and  ecclesiastical ;  the 

same  numbers,  three  clerical  and  eight  lay  members,  are  pre- 
served and  intended  to  be  preserved  for  ever.  This  was  a 

compact;  the  parties  to  which  were  the  contributors,  the 

members  of  the  church  (all  of  whom  had  most  probably  con- 
tributed something)  and  the  State. 

The  object  (to  me  it  is  as  clear  as  light  can  make  any  thing,) 

was  to  give  the  pastors  a  participation  in  the  management  of 

the  estate  and  the  funds,  and  to  render  the  clergy  and  the 

laity  in  this  particular  independent  of  each  other.  It  is  a 

kind  of  mixed  corporation,  partly  lay  and  partly  ecclesiasti- 

cal, each  having  a  voice  in  all  corporate  acts.  Of  corpora- 
tions some  are  spiritual,  some  temporal,  some  consist  wholly 

of  persons  spiritual  and  secular,  and  some  of  persons  tempo- 

ral only,  and  some  mixed  of  persons  ecclesiastical  and  tem- 

poral. 6  Vin.  £56.  In  1  Rollers  Abr.  515.  Tit.  Corporation, 
it  is  said,  that  if  a  corporation  be  constituted  of  brothers  and 

sisters  and  all  the  sisters  die,  this  is  no  perfect  corporation. 

Of  this  last  class  is  the  corporation  of  St.  Mary's  Church, 
temporal,  but  of  mixed  persons,  lay  and  clerical  members. 

The  object  is  clearly  expressed:  1.  The  pastors  are  perma- 
nent trustees,  the  lay  members  fluctuating.  They  derive 

their  rights  and  their  franchises  from  different  sources.  The 

lay  members  from  laymen,  the  ecclesiastics  from  a  spiritual 
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head.  2.  The  ecclesiastics  are  constituted  ex  nomine  by  the  1822. 

name  of  pastors  ;  they  hold  virtute  ojpc'ri  :  so  far  is  the  sepa-  Philadelphia. 
ration  kept  up  between  them  and  the  laity,  that  it  is  provided,  ChSe  of 

that  if  the  number  of  pastors  exceed  three,  they  shall  choose  s<-  Mary's 
among  themselves  three  for  the  ensuing  year ; — and  3d.  The 
head  of  the  body  in  all  corporate  meetings  must  be  a  pastor 
— there  is  no  charter  day,  but  there  is  no  provision  for  a 
meeting  without  this  head.  When  legally  assembled,  the 
majority  of  voices  govern ;  but  every  integral  part  must  be 
present  at  a  corporate  assembly,  by  a  majority  at  least  of  its 
proper  members,  though  the  major  part  of  all  present,  when 
assembled,  are  competent  to  do  a  corporate  act.  A  charter 
required  the  presence  of  a  mayor  at  all  corporate  acts  ;  the 
corporators  were  assembled,  and  a  matter  being  proposed, 
the  mayor  dissolved  the  assembly,  but  the  major  part  of  the 
corporation  continued  together,  and  proceeded  j  it  was  ob- 

jected that  such  after  proceedings  were  irregular.  But  the 
Court  said  it  was  very  true  that  no  new  business  can  be 
proposed  in  the  absence  of  such  officer,  but  the  assem- 

bly always  has  a  right  to  proceed  in  the  business  which  was 
begun  in  his  presence.  Barnard.  K.  B.  386.  The  King  v. 
Norris. 

The  evidence  is  very  full,  that  the  bishop,  St.  Mary's  being 
his  Cathedral,  was  one  of  its  pastors;  the  Rev.  Messrs.  Cum- 
miskey  and  Hayden  were  pastors  ;  and  the  history  of  the  ex- 

clusion of  those  gentlemen  from  participating  in  any  corpo- 
rate transactions,  is  an  account  of  a  most  injudicious  measure, 

unwarranted  by  the  charter. 
The  protest  against  the  bishop  and  the  Rev.  Mr.  Hayden 

looked  so  much  like  exclusion,  that  I  cannot  find  any  other 
name  for  it ;  it  is  a  declaration  against  their  appearance  at  the 
board,  and  participating  in  its  affairs  on  the  ground  that  they 

•were  intruders  and  not  trustees.  The  permission  to  remain 
in  the  room  was  an  exclusion  of  any  other  privilege — it  had 
the  effect  of  exclusion;  they  withdrew.  Aprotest  of  a  minority 
against  an  act  done  by  a  majority  we  all  understand  ;  but  a 
protest  by  a  majority,  that  the  minority  have  no  right  to 
seats,  and  shall  not  appear  in  them,  is  not  protestation,  but 
mandate. 

But  the  exclusion  of  the  Rev.  Mr.  Cummiskey  was  a  vio- 
lation of  all  justice  and  of  all  right.  The  causes  most  iri- 

VOL.  VII.— 4  C 
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1822.      volous,  and  the  expulsion  most  unjust.     Removed  without  a 

•  "'iiia   summons,  condemned  without  a  hearing.     It  is  under  these 
auspices,  and  after  the  exclusion  of  all  the  clerical  trustees, 

St  Mar>*§    thai  this  application  is  made.     It  is  no  justification  of  this Church.       .  i     r  11       • 
improper  measure,  that  it  was  only  following  the  precedent 

set  them  by  the  bishop  in  his  deprivation  and  excommunica- 
tion of  the  Rev.  Mr.  Hogan;  of  this  they  bitterly  complain, 

and  not  without  the  appearance  of  reason  complain  as  an  act 

of  oppression  and  tyranny,  and  as  being  against  the  canons 
of  the  church.  We  cannot  but  notice  that  this  is  the  foun- 

tain from  which  all  those  bitter  waters  have  flowed — without 

giving  any  opinion  as  to  the  power  of  the  bishop  to  suspend 

or  deprive  him,  and  the  legality  of  its  exercise,  reserving  that 

question  for  our  consideration  on  the  motion  for  A  rule  to 

shew  cause  why  an  information  in  the  nature  of  quo  ivarranto 

should  not  issue  against  that  gentleman,  strict  justice  and 

impartiality  compel  me  to  say,  that  from  what  has  appeared 

in  evidence,  there  was  some  degree  of  harshness  in  the  man- 
ner in  which  it  was  exercised,  and  something  of  precipitancy 

in  the  excommunication,  which  may  have  driven  the  friends 

of  this  gentleman  to  these  acts  of  extremity.  But  the  lex  ta- 
lionis  ivas  not  to  be  resorted  to.  It  furnishes  strong  evidence 

of  the  value  put  on  Mr.  Hogan's  ministry  by  so  large  and 
respectable  a  body  of  his  flock,  in  following  his  fortune,  and 

their  dissatisfaction  at  the  removal  of  a  beloved  pastor,  as 

they  say,  ad  nutum  epjscopt. 

Whether  this  suspension,  deprivation  and  excommunica- 
tion were  according  to  the  rules  of  the  Roman  Catholic  Church 

wUl  be  considered  and  decided  on  the  quo  vuarranto  motion. 

On  it  I  express  no  opinion  at  present.  I  am  of  opinion,  that 

these  acts  of  irregular  exclusion  of  the  whole  integral  part 

of  this  corporate  body  from  the  meetings  in  which  this  sub- 
ject was  considered,  and  this  application  adopted  by  those 

who  now  ask  not  only  that  they  shall  be  excluded,  but  their 

successors  forever,  is  not  a  legal  corporate  act,  which  this 

Court  ought  to  act  upon,  and  that  for  this  reason,  the  certifi- 
cate of  the  amendments  being  lawful,  ought  not  to  be  given 

by  this  Court.  But  I  do  not  stop  here,  for  stopping  here 

might  lead  the  applicants  into  error.  My  opinion  is,  that 

the  proposed  amendment,  striking  out  an  integral  part  of  the 

corporation,  and  substituting  another  class  of  men  in  their 
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stead,  is  not  a  lawful  amendment — is  not  an  amendment  at      1822. 

all,  but  the  grant  of  a  new  corporation  and  a  new  c barter.  Philadelphia. 
Much  that  is  properly  referrible  to  this  head  I  have   anti-      Case  of 

cipated  in  my  observations  on  the  first  and  second  obiec-    St.  Mary's . r  J  Church, tions. 

What  by  the  terms  of  the  charter,  are  the  temporal  rights 

of  these  pastors  ?  '1  hey  are  joint  tenants  with  the  eight  lay 
trustees  of  the  whole  legal  estate  of  the  society — they  are  the 
assignees,  and  representatives  of  the  founders,  and  each  in- 
dividual  of  them  holds  an  individual  vested  right  in  the  fran- 

chise, the  right  to  which,  by  an  action  in  his  own  name,  he 
might  assert*  and  maintain  in  a  Court  of  Law.  The  act  of 
the  founders,  and  the  Legislature  will  have  vested  this  right 
in  them,  and  these  pastors  have  some  real  interest  in  the 
management  of  the  estate,  and  funds  of  this  institution.  Here 
the  lay  members  have  attempted  to  deprive  them  of  their 
stipends  ;  but  those  members  are  not  permanent ;  at  some 
future  day,  the  present  majority  might  find  themselves  in  the 

minority.  Men's  opinions  are  not  unchangeable,  and  who 
knows  but  at  some  future  day,  their  presence,  their  represen- 

tations and  their  votes  might  restore,  and  even  add  to  them* 
On  the  former  application,  the  corporation  protested  against 
these  amendments,  and  who  will  undertake  to  say,  what  may 
be  the  event  of  some  future  election.  The  very  measure 

that  put  them  out  at  the  last  election,  may  agai  >  restore  them. 
Such  changes  are  not  without  example  in  elections,  on  a 

larger  scale,  and  will  continue  to  be  the  case,  so  long  as  elec- 
tions continue  free,  and  the  minds  of  men  mutable.  They 

have  a  power  coupled  with  an  interest. 
But  it  is  said,  the  clergy  ought  to  have  no  concern  with 

the  temporalities  of  the  church.  In  my  private  judgment  I 
might  agree  to  this.  The  answer  is  an  easy  and  satisfactory 
one.  It  has  pleased  the  donors,  and  the  donors  always  are 
considered  as  the  founders  of  the  charity,  to  think  and  to  act 
otherwise,  and  it  has  pleased  the  Legislature  to  confirm  it. 
Cujus  est  dare,  ejus  est  disponere,  is  a  maxim  of  the  law  as 
well  applicable  to  private  individuals,  as  to  associations.  I 

do  not  know  what  will  become  of  St.  Mary's  Church ,•  what 
of  the  corporation.  Deprived  of  the  church,  they  could  not 
be  worshippers  there.  Who  would  have  the  right  to  the 
church  ?  Those  claiming  under  the  new  or  under  the  old 
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1822.      charter?— or  neither  of  them,  but  the  founders  and  their  heirs  r 

Philadelphia,  'j  nesc  matters  ought  to  be  considered  by  both  parties.    For  it 
Case  of      never  can  be — where  the  founders  of  a  church  have  conveyed 

St.  Mary's    jt — as  tne  act  of  incorporation  here  has  done,  to  the  Roman Church.  ...  ,  -      .          r    L 
Catholics  worshipping  in  it — that  even  a  majority  of  the  wor- 

shippers can  say,  all  this  is  wrong — the  clergy  shall  have  noth- 
ing to  do  with  this  estate,  or  concern  in  its  management — we 

will  manage  it  ourselves.  Those  who  adhere  to  the  old  grant 
and  charter  ot  the  founders,  and  of  the  State,  might  justly 
say,  if  you  do  not  like  the  terms  on  which  the  grant  was 

made,  you  may  quit j  but  as  for  our  house  we  will  not  de- 
sert it.  He  that  gives  the  first  possession  is  the  founder  of 

the  charity.  Jenk.  27O.  PI.  28.  Fitzh.  Grant.  PI.  5. 
This  church  cannot  long  remain  in  its  present  state.  The 

right  cannot  be  decided  by  the  arm  of  flesh,  or  any  spiritual 
arm*  hut  by  the  invincible  agn  of  the  laws  of  the  land.  So 
much  for  the  estate  itself.  But  the  franchise  is  regarded  in 
the  law  as  a  valuable  thing  independent  of  pecuniary  benefit. 
The  charter  is  a  contract  between  the  State,  the  founder,  and 

the  objects  of  the  charity,  all  of  whom  are  bound  by  its  terms. 
The  contract  on  the  part  of  the  government  is,  that  the  pro- 

perty, with  which  the  charity  is  endowed,  shall  be  vested  in 
a  certain  number  of  persons,  and  their  successors  designa- 

ted by  the  founder,  to  subserve  the  purposes  of  the  founder, 
and  to  be  managed  in  a  particular  way.  But  if  the  alteration 
changes  the  character  of  the  trustees,  then  they  are  not  the 
same  persons  the  grantors  intended  should  be  the  managers. 
The  same  identical  franchise  that  has  been  before  granted  to 
one,  cannot  be  bestowed  on  another,  for  this  would  prejudice 
the  former  grant.  2  Blac&s.  37.  All  immunities,  offices, 
franchises,  or  other  incorporeal  rights,  though  they  are  not 
tangible  property,  yet  are  valuable  in  law.  The  owner  has 
a  legal  estate  in  them  and  legal  remedies  to  recover  his 

rights.  Mr.  Cummiskey  being  unjustly  removed,  could  ob- 
tain a  writ  of  mandamus,  which  is  a  civil  action,  to  compel 

the  trustees  to  restore  him  to  his  office. 

All  this  doctrine  of  corporations  and  the  rights  of  trustees 
is  fully  considered  and  established  as  I  have  stated  it  in 
the  Supreme  Court  of  the  United  States,  Dartmouth  College 
v.  Woodward,  4  Wheaton.  I  cannot  distinguish  this  from  a 
case  where  all  the  trustees  are  removed  and  others  substitut- 
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ed,  or  where  they  are  in  by  their  own  names  or  by  their  names      1822. 

of  office.     Should  the  clergy  in  St.  Mary's  Church  get  the  up-  Philadelphia, 
perhand  and  propose,  as  an  amendment  of  the  charter,  an  ex-      Case  of 

elusion  of  all  laymen — all  would  exclaim,  this  a  most  horri-    sJ;.Ma7's '  .    .  Church. 
ble  usurpation.  Every  man  would  cry  out,  this  is  unlawful; 

not  an  amendment  of  the  charter,  but  an  infraction.  Others 

may  see  a  difference  ;  to  me  the  principle  is  the  same,  though 

the  proposition  is  wilder.  But  we  need  not  go  from  home 

for  information  on  the  subject  of  charters.  Our  Legislature 

gives  an  example  of  this  kind  of  altering  charters,  and  a  re- 
sult. In  the  Act  of  6th  March,  1789, 2  Dull.  State  Laws,6QO, 

repealing  that  which  divested  the  trustees  of  the  College  and 

Academy  of  Philadelphia  of  their  franchise,  and  vested  it  in 

others,  the  trustees  of  the  University  of  Pennsylvania,  and 

deprived  the  faculty  and  teachers  of  their  offices,  and  re- 
stored them  to  the  former  occupants,  there  is  this  strong 

Legislative  declaration,  that  they  had  been  deprived  of  them 

without  trial  by  jury,  legal  process,  misuser,  or  forfeiture,  and 

the  estate  and  rights  of  the  corporation  vested  in  a  new  corpo- 

ration ;  and  it  concludes  with  a  protestation,  that  all  this  is  re- 

pugnant to  justice,  a  violation  of  the  constitution,  and  danger- 

ous in  its  precedent  to  the  rights  of  all  incorporated  bodies  and 

to  their  rights  and  franchises . 
I  can  consider  this  charter  in  no  other  light  than  a  contract 

which  cannot  be  impaired — a  settlement  of  estates  by  an  as- 
surance that  cannot  be  broken;  a  grant  of  a  franchise,  of  which 

the  tenants  cannot  be  deprived,  but  by  a  forfeiture  of  their 

rights  by  misuser  or  nonuser,  and  that  forfeiture  to  arise  on  a 

conviction  in  some  cause,  on  a  hearing  by  some  tribunal,  a 

body  whose  jurisdiction  the  law  acknowledges— a  judicial 

judgment  of  forfeiture. 
What  the  Legislature  might  do  by  law  is  not  the  question 

before  us,  nor  do  I  give  any  opinion  on  it.  All  that  is  the  pre- 
sent duty  of  the  Court,  is  to  certify  whether  the  proposed 

amendments  are  lawful,  in  the  way  in  which  they  come  be- 
fore us.  My  opinion  is  that  they  are  not ;  that  there  is  no 

power  delegated  to  this  Court  to  alter  the  conditions  of  a 

trust,  or  private  charity,  or  change  the  persons  appointed  to 

manage  it  by  the  joint  voice  of  the  grantors  and  the  State.  I 
have  only  to  observe  that  the  collision  between  the  trustees 

of  the  College  and  the  University  terminated  in  a  junction, 
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1822.      redounding  to  the  honour  of  both,  and  to  the  prosperity  of 

pidiadeiphia.  the  institution,  and  to  conclude  with  an  exhortation  to  the 
Case  of      members  of  this  church  to  follow  their  laudable  example  and 

St  Mary's    co  and  do  likewise.     For  the  affairs  of  this  society  cannot Church.       e  * 

long  remain  in  this  state  of  unprofitable  conflict,  and  it  re- 
quires no  spirit  of  prophecy  to  foretell,  that  if  it  is  not  ter- 

minated by  an  union,  it  must  end  in  a  separation. 

Amendments  rejected. 



INDEX 

TO  THE  PRINCIPAL  MATTERS. 

ACCESSARY. 

See  INDICTMENT,  9, 10, 11. 

ACCOUNT  RENDER. 

1.  Query,  whether  an  action  of  account  ren- 
der could  b<-  arbi' rated  prior  to  the  Act 

of  th-  20th  ol  March,  1821.    Deal's  ex- 
ecutors v.  Deal.  201 

2.  But,  if  it  could,  the  referres  should  first 
have  decided  whether  the  defendant  was 

accountable,  after  which  another  proceed- 
ing  should  have  b(  en  had  for  settlement 
of  the  account.    They  ought  not  to  have 
treated  it  as  an  action  of  assumpsit.       ib. 

ACTS  OF  ASSEMBLY. 

See  TAXES,  2.    INTEREST,!. 

ACTION. 

See  SURETY}  1.    WARRANTY,  4. 

ADMINISTRATOR. 

See  WITNESS,  1.    PEES,  1. 

AGREEMENT. 

See  APPEAL,  4. 

AGENT. 

1.  The  acts  of  an  agent  within  the  scope 
of  his  authority,  and  his  declarations  or 
representations,  while  he  is  employed  in 
making  an  authorised  agreement,  or  in 
acting  within  the  scope  of  his  authority, 
are  binding  on  his  principal.     Shelhamer 
v.  Thomas.  106 

2.  But  representations  made  by  an  agent  in 
a  matter  in  which  he  is  not  authorised  to 
act  as  agent, and  to  a  person  with  whom  his 
principal  has  no  concern,  are  not  evidence 
against  the  principal.  ib. 

ALTERATION. 

See  PBOMISSOBY  NOTE,  3, 4, 5. 

ANNUITY. 
See  HUSBAHD  AND  Win. 

APPEAL. 
See  LEGACY,  10. 

1.  In  an  action  against  executors  on  a  joint 
bond  given  by  the  testator  and  another,  the 
defendants  pleaded   a  former  recovery ; 
Held,  that  an  award  made  by  arbitrators 
in  a  former  suit  on  the  bond  against  both 
obligors,  in  which  an  appeal  was  entered, 
but  the  defendants'  testator  died  during 
the  pendency  of  the  appeal,  and  the  other 
defendant  disavowed    the    appeal,    sup- 

ported the  plea.    Reed  v.  Gal-tin's  ex- ecutors. 254 
2.  In  such  joint  suit  where  one  obligor  dies 

after  the  appeal,  a  scire  facias  may  issue 
against  his  executors,  to  compel  them  to 
become  parties.  ib. 

3.  The  real  estate  of  the  testator  is  not  dis- 
charged from  the  debt:  whether  the  per- 

sonal estate  is  discharged,  query.  ib. 
4.  The  right  of  appeal  from  an  award  of  ar- 

bitrators, when  given  by  an  Act  of  As- 
sembly, cannot  be  taken  away,  except  by 

an  agreement  in  writing,  made  part  of  the 
proceedings  in  Court,  or  before  a  justice, 
whi  n  the  suit  is  before  him.    Dawson  v. 

Cowdy.  366 

ARBITRATION. 

See  AWARD.    ACCOUNT  RENDER,  1 ,  2. APPEAL. 

ASSIGNEES. 

1.  Assignees  under  a  commission  of  bank- 
ruptcy issued  in  England,  cannot  support 

an  action  in  their  own  names,  but,  it  seems, 
if  no  adverse  claim  appears,  they  may  be 
marked  as  the  cestui  que  use  of  a  judg- 

ment, obtained  in  the  name  of  the  bankrupt 
as  plaintiff,  and  the  defendant  cannot  object 
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to  pnvment  on  that  ground.    Byrne  v. 
'  483 

ASSIGNMENT. 

See  BILL  or  EXCHANGE. 

1.  Assignment  by  a  debtor  to  trustees,  in 
trust,  first,  for  the  payment  of  specific 
debts,  second,  for  the  payment  of  all  the 
other  debts  of  the  assignor,  (except  notes 
and  indorsements  made  by  him  for  the  ac- 

commodation of  others,)  in  full,  if  the  mo- 
ney be  sufficient  ;  if  not,  then  in  just  and 

equal  proportions  ;  and,  after  paying  the 
debts  of  the  second  class,  then  thirdly  to 
pay  certain  others,  and  if  any  surplus 
should  remain,  then  to  pay  the  same  to  the 
assignor,  his  executors,  &c.,  provided,  that 
before  payment  of  uny  of  tlic  said  debts, 
the  creditors  should  release  within  a  cer- 

tain period.  Held,  that  a  creditor  of  the 
second  class,  who  did  not  release  within 
the  period  prescribed,  was  not  entitled  to 
a  dividend,  notwithstanding  he  executed  a 
release  before  the  assignees  had  declared 
or  paid  a  dividend,  and  a  surplus  remain- 

ing after  paying  the  second  class  of  credi- 
tors. Cheever  v.  Imlay.  510 

ASSUMPSIT. 

See  PARTNERSHIP,  1.    SUHETT,  1. 

1.  If  a  father  holds  the  legal  title  of  land  in 
trust  for  his  son,  and  they  agree  to  sell  the 
land,  and  the  father  receives  the  purchase 
money,  and  promises  to  pay  the  debts  of 
bis  son,  a  creditor  of  the  son,  who  had 
previously  obtained  judgment  against  the 
son,  and  levied  on  the  land,  may  sustain 
assumpstt  for  money  had  and  received, 
against  the  father.  Fleming  v.  Alter. 

295 

AUDITORS. 

See  ORPHANS'  COURT,  1  . 

AWARD. 

1.  An  award  by   arbitrators  appointed  •by 
the  agreement  of  some  of  the  children  of 
an  intestate,  and  the  husbands  of  some 
others,  directing  one  of  the  parties  to  the 
submission  to  take  the  land  of  the  intes- 

tate, at  the  appraisement,  and  to  pay  a 
certain  sum  to  the  children  of  the  intes- 

tate, is  bad  ;  first,  because  it  cannot  vest 
the  land  in  s«icli  party  without  a  convey- 

ance, which  is  notdirected  ;  secondly,  be- 
cause the  husbands  submitted  without  their 

•wires.    Miller  v.  Moore.  164 
2.  If,  by  an  agreement  in  writing,  to  refer 

under  the  Act  of  1705,  it  be  stipulated  that 
the  award  shall  be  under  the  hands  and 
teals  of  the  arbitrators,  an  award  under 
their  hands  without  their  seals,   is  bad. 
Rea  v.  Gibbons.  204 

3.  Referees,  under  the  Act  of  1705,  are  not 
authorised  to  find  the  facts  specially,  and 

submit  the  law  to  the  Court.  The  report 
roust  be  good  per  se,  to  justify  the  entry  ol 
a  judgment  upon  it.  Sutton  v.  Horn,  228 

4.  If  an  award  of  referees  in  the  Court  be- 
low, is  good  on  its  face,  this  Court  will  not 

on  a  writ  of  error,  inquire  into  exceptions 
made  in  the  proceedings  of  the  referees, 
as  to  matters  of  fact  or  matters  of  law  be- 

fore them,  and  if  the  evidence  and  docu- 
ments on  these  points,  at  e  blended  by  the 

Court  belov-,  with  the  record  returned, 
this  Court  will  pay  no  regard  to  them. 
Harker  v.  Elliott.  284 

5.  In  an  action  against  executors  on  a  joint 
bond  given  bj   the  testator  and  another, 
the  defendants  pleaded  a  former  recovery; 
Held,  that  an  award  made  by  arbitrators  in 
a  former  suit  on  the  bond  against  both  ob- 

ligors, in  which  an  appeal  was  entered, 
but  the  defendant 's  testator  died,  during 
the  pendency  of  the  appeal,  and  the  other 
defendant  disavowed  the  appeal,  support- 

ed the  plea.  Reed  v.  Garvin't  executors. 354 

BANK  OF  NORTH  AMERICA. 

1.  The  Act  of  the  17th  of  March,  1787,  en- 
abled the  B*nkofNorthAmerica,tohave, 

hold,  purchase,  receive,  possess,  enjoy 
and  retain  lands,  rents,  &c. ,  and  also  to  sell, 
grant,  &c.,  the  same  lands,  &cc.,  provided, 
that  sych  lands  and  tenements,  which  the 
said  corporation  was  thereby  enabled  to 
purchase  and  hold ,  should  only  extend  to 
such  lot  and  lots  of  ground  and  convenient 
buildings,  &cc.,  as  they  might  find  neces- 

sary for  carrying  on  the  business  of  the 
said  bank,  &c.,  and  should  actually  occu- 

py ;  and  to  such  lands  and  tenements 
which  were  or  might  be  bona  fide  mort- 

gaged to  them  as  secur  jjies  for  their  debts. 
Held,  that  the  Bank  might  purchase  abso- 

lutely lands  in  a  distant  country,  which, 
they  did  not  o«cupy,  though  their  title 
like  that  of  an  alien,  is  defeasible  by  the 
Commonwealth;  and  if  they  convey  to  a 
third  person  without  claim  by  the  Com- 

monwealth, such  third  person  holds  the 
same  estate  defeasible  in  like  manner. 
Leazure  v.  Hillegat.  313 

BANKRUPTCY. 

See  ASSIGNEES,  1. 

BANK  BOOK. 

See  EVIDENCE,  11.    RECORD,  1. 

BILL  OF  EXCEPTIONS. 

1.  The  Judge  in  charging  the  jury,  is  not 
bound  to  deliver  his  opinion  on  matters  of 
law,  further  than  is  required  of  him.   Fish- 

er v.  La/rick.  99 
2.  A  bill  of  -exceptions  and  writ  of  error  lie 

on  the  refusal  of  the  Court  of  Common 
Pleas,  to  allow  the  plaintiff  an  amendment 
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on  the  trial  of  the  cause  which  was  matter 
ofright,underthe  Act  of  21st  March,  1806, 
whereby  the  verdict  passed  against  him. 
Clymerv.  Thomas.  178 

3.  No  exception  lies  to  the  permission  or  re- 
fusal of  the  Court  below  of  an  amendment 

at  common  law,  or  by  some  statutes;  these 
are  within  their  discretion.  ib. 

4.  If  the  drawer  or  previous  indorser  of  a 
promissory  note  is  offered  as  a  witness  in 
a   suit  against  a  subsequent  indorser   to 
prove  that  the  plaintiff  had  discharged  the 
subsequent  indorser,  and  is  obj<  cted  to  by 
the  plaintiff,  and  rejected  by  the  Court, 
and  afterwards  the  plaintiff  withdraws  his 
objections,  and  the  defendant  refuses  to 
examine  them,  it  is  not  error.     Ligget  v. 
The  Bank  of  Pennsylvania.  218 

5.  The  silence  of  the  Court  concerning  the 
testimony  of  a  witness  is  not  a  withdrawal 
of  it  from  the  jury.  JMorris  v.  Travis.  220 

BILL  OF  EXCHANGE. 

See  PROMISSORY  NOTE. 

1.  Where  an  assignment  was  made  for  the 
payment  of  accommodation  notes  sub- 

scribed or  indorsed  for  the  assignors,  so  as 
to  exonerate  the  makers  or  indorsers  of 
said  notes  from  their  liability,  Hdd,  1. 
That  a  bill  drawn  on  the  assignors  for  their 
accommodation,  in  favour  of  and  indorsed 
by  the  drawer,  and  accepted  and  negoci- 
aied  by  the  assignors,  is  embraced  within 
this  description.  2.  That  the  balance  of 
accounts  between  the  assignors  and  the 
drawers  or  indorsers  of  such  paperis  to  be 
taken  into  consideration,  and  the  remain- 

der after  deducting  such  balance  to  be 
paid  to  the  holder*.  Da  Coata  v.  Guieu. 

462. 

BOARD  OF  PROPERTY. 

See  WARRANT  AND  SURVEY,  9, 10. 

1.  The  board  of  property  has  no  authority 
to  vacate  a  patent,  and  their  minutes  of 
ex  purte  proceedings  for  such  purpose  are 
not  evidence  of  any  thing.  Foster  v.  Shaw. 

156 

BOOKS. 

See  EVIDENCE,  2. 

BOND  AND  WARRANT. 

Sec  EKHOH,  3. 

CESTUI  QUE  USE. 

See  ASSIGNEES,  1.    JUDGMENT,  4. 

CHALLENGE. 

1.  If,  in  a  civil  cause,  the  mode  of  alternate 
challenge  be  ado  >ted  under  ihe  Act  of 

Assembly,  it  imisi  he  pi-rsev,  red  in  to  the 
end,  and  if  the  plaintiff  commence  and 
VOL.  VII.— 4  D 

then  waive  his  fight  when  the  second 
challenge  comes  to  him,  lie  cannot  resume 

it  again.  Putton's  adirunistrators  v.  Jlsh. 
116 

CHARTER. 

See  COUPOHATION. 

CHECK. 

1.  A  naked  check  payable  to  one  or  bearer, 
is  noi  evidence,  perse,  of  payment  to  the 
person  whose  name  is  insert'-d.     It  is  ne- 

cessary, in  orJer  to  establish  such  pay- 
ment, to  prove  th:U  the  payee  received 

the  money  at  the  bank  ;  arid  in  order  to 
charge   him   as   debtor,    some   evidence 
should   be  given  to  shew  that   the  check 
was  not  given  in  payment  of  a  debt  due  by 
the  drawer.    Putton's  administrators  v. 
Jtsh.  H6 

2.  Finding  a   check  cancelled  among    the 
drawers  papers,  is  not  evidence  of  such 
payment.  ib. 

CLAIM. 

See  E.V.TRY. 

COMMENCEMENT  OF  SUIT. 

See  RECORD, 1. 

CONNECTICUT  CLAIMS. 

1.  In  an  ejectment  for  land  in  Luzerne,  it  is 
inrnaierial,  whether  or  not,  the  defendant 
claimed  title  under  the  Susquehannah 
Company,  if  the  ejectment  were  not 
brought  till  after  more  than  two  ̂ ears 

from  the  passage  of  'he  Act  of  '2Sii\  of 
.  March,  1813.  Overfield  v.  Christie.  173 

CONSPIRACY. 

See  INDICTMENT,  CHIMES  and  MISDEMEAN- 
ORS. 

CONSTABLE. 

1.  The  surety  of  H  congt.ihle  is  liable  for  his 
brench  of  duty,  in  not  ;>:ty<».j  over  niomy 
collected  on  a  warrant  pi:  c"«i  in  hi.s  hats  is, 
commanding  hi.u  .'o  l<  vy  on  a  constable  of 
an    adjoining-  township,   nn.'er    the    l.'iri 
sec.  of  the  Act  of  2Gth  tf  March,  1810. 
Clark  v.  Worky,  349 

CORPORATION. 

1.  A  minorh>  ot  tlie  jn-rsoi'S  in  whom  a  trust 
of  a  school  house  imd  iihool  is  n  strd  hv 

deed,  cannot, by  as*  .cixiinx  :" .d  PPXM-STI.. 
a  chiller  ot  ir.cn, -poiation,  under  *>•(•  A<-r 
of  April,  1791,  Kcq'iire  thn  r;g'>f  to  fi- 
management  of  thorn,  in  or  n  sitiou  to  (lie 
will  of  th.'  mnjo-i"'  of  'Uise  imeretite'I. 
Commomorultlt  -..!:,  irrtt.  4CO 

2.  Atntndiri'-i'is  (ii'Oi.'ised  '.y  »   xorporRtiot 
are  not  to  be  considered  as  the  att  of  in, 
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corporation,  merely  because  they  are  of- 
h-u-tl  uiuli-i-  lli.  i-i>rporatr  seal;  the  Court 
inn\  impure  by  what  authority  it  is  affixed. 

Case  of  St.  Miry'1!  Church.  517 
,;.  \\  li'iv  ihc  trustees  ofa  corporation  con- 

sist <>f  three  clerical  and  eight  lay-mem- 
bers, if  one  of  the  clerical  members  be  ex- 

cluded from  the  board,  by  a  resolution  of 
the  lay-members  without  authority,  reso- 

lutions for  alterations  of  fundamental  ar- 
ticles of  the  charter  passed  in  the  absence 

of  such  member,  are.  unlawful.  ib. 

4.  In  corporations  whc>re  there  are  different 
classes,  the  majority  of  each  class  must 
consent,  before  the  charter  can  be  altered, 
if  there  be  no  provision  in  the  charier  re- 

specting alterations.  ib. 

COUNTY  COMMISSIONERS. 

See  TAXES,  2. 

COURT. 

See  BILL  OF  EXCEPTIONS.    Ennon. 

1.  The  Court  are  bound  to  decide  on  the 
construction  of  a  written  instrument, 
where  matt'  rs  of  fact  are  not  intermin- 

gled ;  and  it  is  error  in  such  case  to  leave 
the  construction  to  the  jury.  Denison's 
executors  v.  Wertz.  372 

CRIMES  AND  MISDEMEANORS. 

1.  One  may  be  made  liabl«-  criminally  for 
the  acts  of  his  agents,  if  In-  had  a  partici- 

pation in  them ;  and  the  jury  may  deduce 
such  participation  from  circumstantial  evi- 
d«nce.     Common-wealth  \ .  Gillespie.    469 

2.  A  conspirator  mav  be  convicted   in  the 
place  where  the  overt  act  is  done  in  pursu- 

ance of  the  conspiracy.  One  who  procures 
a  misdemeanor  to  be  committed,  is  guilty 
in  the  place  where  it  is  committed  by  the 
procurce.  ib. 

DAMAGES. 

1.  Under  the  Act  of  8th  of  March,   1815, 
the  mortgagor  is  the  owner  within    the 
meaning  of  the  Act,  so  as  to  be  entitled  to 
sue  for  the  damages  for  injury  to  the  land  ; 
the   mortgagees  cannot  interfere   before 
judgment,  though,  it  seems,  they    might 
come  and  claim  afterwards,  by  motion  to 
take  the.  money  out  of  Court.     Scl.uylkitt 
Navigation  Company  v.  Thobnrn.       411 

2.  In  estimating  th-    damages,  the  jury  are 
to  value  the  injury  to  the  properly  at  the 
time  the  injury  was  suffered,   without  re- 

ference to  the  person  of  the  owner  or  the 
state  ot  his  business  :  and  the  measure  of 
such   damage  is  the    difference  between 
vhat  the  proper*.*  would  have  sold  for  as 
affected  by  the  injury,  and  what  it  would 
have  brought  unaffected  by  such  injury. ib. 

DECLARATION. 

See  SLAKDEI;,  1.     IMio.Mis.soiir  NOTE,  5. 

1.  The  omission  in  a  declaration,  in  a  suit 
on  a  special  agreement,  to  allege  specially 
the  breach  of  the  agreement,  or  notice  to 
the  plaintiff  to  perform  it,  are  cured  by 
verdict.  Weighy's  administrators  v. 
Weir.  309 

DEED. 

See  JUSTICE,  1,  2.    EVIDENCE,  18. 
TAXES,  2,  3.  SHKKIFF,  5. 

1.  An  exemplification  certified  by  the  re- 
corder of  a  county  of  a  rfetd  conveying 

lands  lying  in  that  and  another  county,  is 
evidence  in  a  dispute  concerning  the  lat- 

ter.    Leasure  v.  Hillegvs.  313 
2.  A  deed  under  the,  seal  of  a  banking  cor- 

poration, within  this  Slate  incorporated  by 
Act  of  Assembly,  is  not  evidence  unless 
the  seal  be  proved.     It  is  not  necessary 
that  such  proof  should  be  by  one  who  saw 
the  deed  sealed  ;  but  the  impression  must 
be  proved   by  some  one  who  knows  the 
motto,  device,  &e.  &c.  ib. 

DOWER. 
See  JCSTICE,  1,  2. 

DEPOSITION. 

1.  A  deposition  taken  by  a  commissioner  ap- 
pointed by  the  defendants,  (no  person  ap- 
pearing on  behalf  of  the  plaintiff,)  is  not 

evidence,  if  it  appear  that  the  witness  had 
not  answered  one  of  the  defendants  inter- 

rogatories, and  had  been  examined,  and 
had  answered  generally  to  the  cross  inter- 

rogatories, or  that  only  a  part  of  the  cross 
interrogatories  filed  by  the  plaintiff  were 
put  and  answered.     Withers  v.  Gillespey. 

10 
2.  A  deposition  not  taken  according  to  the 

rules  established  by  the  Court,  is  not  evi- 
dence.    Rambler  v.  Tryon.  90 

3.  If  the  notice  be  that  depositions  will  be 
taken  at  a  certain  house  in  the  borough  of 
Lancaster,  and  all   that  appears  is,  that 

the  deposition  was  taken  in  the  county  ot" Lancaster,  it  cannot  be  read  in  evidence, 
if  taken  in  the  absence  of  the  opposite  par- 

ty, but  the  appearance  of  the  adverse  par- 
ty cures  every  defect  of  notice.     Selin  v. 
Siiyder.  166 

4-  When  a  rule  of  Court  authorises  a  rule 
for  taking  depositions,  to  be  entered  of 
course,  stipulating  reasonable  notice,  the 
construction  of  the  rule  must,  so  far  as  re- 

spects the  necessity  of  specifying  the  num- 
ber of  day's  notice  in  the  rule,  depend  on 

the  usage  and  practice  of  the  Court — 
M'  Connell  v.  M '  Coy.  223 
Cunningham  v.  Jnvin.  247.  &  P. 

DIVORCE. 

See  HCSBAKD  and  WIFE. 
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EDUCATION. 

1.  Under  the  Acts  for  the  education  of  the 
poor  of  the  first  district,  the  controllers 
have  a  right  to  refuse  to  draw  an  order 
for  the  payment  of  a  larger  sum,  for  the 
education  of  children  in  the  seventh  sec- 

tion, than  is  paid  for  the  other  sections  of 
the  district,  though  sued  sum  be  agreed  to 
by  the  directors  of  such  seventh  district. 
The  Commonwealth  v.  Tlie  Controllers  of 
the  Public  Schools.  454 

EJECTMENT. 

See  EVJDEXCE,  7. 

1.  After  a  plaintiff  has  obtained  judgment 
in  ejectment  for  a  moiety  of  (he  land,  he 
may  sustain  anew  ejectment for  the  whole 
against  the  same  parlies,  without  taking 
possession,  or  suing  out  a  writ  of  posses- 

sion, or  using  any   means  to  enforce  the 
former  judgment.     But  if  a  party,  after 
recovering  in  ejectment,   harrass  the  de- 

fendant by  a  new  ejectment,  when  he  is 

•willing    to     surrender,     such    defendant 
might  obtain  relief  on  motion.     Rambler 
v.  Tryon.  90 

2.  In  ej<  ctment,  a  description  of  the  land 
claimed,  as  two  houses,  one  barn,  eighty 
acres  of  arable  land,  twenty  acresof  wood- 

land, with  the  appurtenances,  in  Peon's 
township,  Northumberland  county,  being 
part  of  a  tract  of  land  surveyed  in  pursu- 

ance of  a  warrant  granted  to  W.  G.  is  suf- 
ficient after  verdict.     Fisher  v.  Larick- 

99 

3.  Under  the  3d  sect,  of  the  Act  of  13th 
of  April,  1807,  in  case  of  the  death  of  a 
party  in  ejectment,  the  person  next  in  in- 

terest,   may    be    compelled    to  appear. 
Dames  v.  Welsh.  203 

4-  Where  both  (he  plaintiffs  and  defendants 
claim  under  the  same  right,  the  plaintiffs 
are  not  bound  to  trace  back  their  title  be- 

yond the  person  holding  that  right.  If 
there  be  an  advprse  right,  it(lies  on  th<*  de- 

fendant to  shew  it.  Riddle  v.  Murphy. 

230 
5.  After  articles  for  the  sale  of  land,  on 

•which  the  vendor  receives  part  of  the  pur- 
chase money  in  hand,  and  the  residue  is  to 

be  paid  in  several  instalments,  if  the  times 
of  payment  have  long  expired,  without 
payment  by  the  vendee,  before  or  after 
the  suit  brought,  the  vendor  may  recover 
in  ejectment.  Marlin  v.  Willink.  297 

ENTRY. 

1.  Entering  on  land  and  making  a  survey,  if 
done  animo  clamandi,  may  amount  to  en- 

try and  claim;  but  if  the  intent  hi- doubtful, 
•whether  it  is  an  entry  and  claim,  is  for  (he 
Jury.      MUler  v.    Shaw.  129 

2.  A  mere  levy  by  the  Sheriff,  and  sale  of 
1000  acres,  without  mentioning  the  par- 

ty's name,  or  that  the  land  was  in  his  pos- 
session, and  without  entry  by  the  Sheriff, 

are  not  sufficient  to  establish  an  entry  on 
such  party,  by  a  person  claiming  under 
such  Sheriff's  sale.  ib. 

ERROR. 

See  ISSUE,  1.  AWAUD,  4.  PROMISSORY 
NOTK,  4.  IMPROVEMENTS,  2.  BILL  OP 
EXCEPTIONS. 

1.  The  plaintiffs  in  error  cannot  complain  of 
erroneous  answers  of  the  Court,  if  in  th':ir 
favour.     Collins  v.  Rush,  147 

2.  The  plaintiff  cannot  assign  for  error  a  di- 
rection given  by  the  Court,  which  WHS  as 

favourable  as  his  request   Ifubley\.  fail- 
horn.  185 

3.  When  a  judgment  appears  to  be  regular- 
ly entered   by  warrant  of  attorney,  this 

Court  will  not,  on  error,  inquire  into  the 
validity  of  the  bond,  which  the  warrant 
accompanied,  though  it  is  sent  up  with, 
the  record.     The  party  should  apply  to 
the  Court  below,  to  open  the  judgment. 
Carlisle  v.  Woods.  207 

4.  The  Court  will  not  reverse  for  an  erro- 

neous expression  of  the  Court's  opinion 
on  a  fact,  unless  it  clearly  appear,  that  the 
jury  were  (hereby  precluded  from  decid- 

ing for  themselves.     Riddle  v.  Murphy. 
230 

5. .The  admission  of  incompetent  evidence 
cannot  be  assigned  for  error,  when  the 
fact  it  was  adduced  to  prove,  is  afterwards 
established  by  other  conclusive  evidence. 
Wolverton  v.  The  Commonwealth.  273 

6.  In  an  action  against  the  Sheriff  nnd  his 
sureties  on  their  recognisance,  fora  breach 

of  duty  in  the  Sheriff's  suffering  a  defen- 
dant lo  escape,  after  being  in  custody  ;  it 

the  plaintiff,  after  having  given  notice  to 
the  defendant  to  produce  the  execution, 
offer  to  prove  the  existence  of  the  execu- 

tion by  parol  evidence,  and  the  defendant 
object  to  the  evidence,  on  the  ground  that 
a  record  cannot  be  proved  by  parol  evi- 

dence, and  the  Court  admit  the  evidence, 
and  the  defendant  except  to  their  opinion, 
he  cannot  afterwards,  in  bringing  a  writ  of 
error,  avail  himself  of  the  objection  to  the 
evidence  that  there  was  no  proof  that  the 
execution  had  come  to  the  Sheriffs  hands. 

ib. 
7.  Where  the  Court  below  after  a  prelimi- 

nary inquiry  admit  evidence  of  a  writing 
alleged  to  be  lost,  it  must  be  a  strong  case 
to  induce  this  Court  to  interfere  in  error. 
Le azure  v.  HHlegas.  313 

8.  If  the  opinion  of  the  Court  be  requested 
on  a  certain  point   and  the  Court,  in  an- 

swer, say  the  adverse  party  has  given  a 
certain  answer  to  it,  which  is  also  stat  -d,  it 
is  error.     Simpson  v.  Wray.  336 

9.  A  writ  of  error  liesto  the  judgment  of  the 
Court  of  Common  Pleas,  on  the  verdict  of 
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a  jury  rendered  on  appeal  from  an  inqui- 
sitin"  dndiogdamtiret  undei  ill  Act  of  8th 

<il'  March,  1815,  the  proceedings  on  such 
appeal,  being  acoor<l ing  to  the  course  of 

UK-  cuminun  law.  Schuylkill  J\'avigatinn 
Company  v.  Thobum.  411 

ESCAPE. 

1.  In  :t  suit  on  a  Sheriff's  recognisance  against 
the  Sheriff  and  sureties,  for  his  suffi  ring 
a  person  in  custody,  under  an  execution, 
to  escape,  the.  insolvency  ol  such  person 

at  the  lime  is  not  evidence.  H'olverton 
v.  The  Commonwealth.  '273 

ESTOPPETS. 

1.  A  person  under  whose  privity  and  under 

whose  directions  marshal's  sale  is  made,  is 
estopped  from  controverting  the  sale,  so  far 
as  relates  to  any  interest  he  possessed. 
Willing  v.  £roivn,  467 

EVIDENCE. 

See  LEGACY,  1,  2,  3.  WARRANTY,  2.  BILL 
OF  EXCEPTIONS,  4.  EaHon,  6.  ESCAPK.I. 
DEFOSITIOX,!.  AGKST,1,2.  CHECK, 1,2. 
SCIRE  FACIAS,  3.  SLANDER,  1. 

1.  The  declarations  of  the  recognisnr,  after 
he  has  conveyed  the  land  to  a  third  per- 

son, are  not  evidence  in  the  proceeding 
against  such  third  person  as  terre  tenant, 
to  shew  that  the  recognisor  was  or  was  not 
indebted.     Kean  v.  Ettmaker.  I 

2.  When  books  are  produced  on  notice,  and 
entries  are  read  in  evidence  by  (he  parly 
cal'ing  for  them,  the  party  producing  them 
may  read  other  entries  necessarily  con- 

nected with  the  former  entries,  if  made 
prior  lo  the  commencement  of  the  suit. 
Withers  v.  GMespey.  10 

3.  It  seems,  however,  that  the  rule  is  dif- 
ferent,  if  the  party  merely  inspect  the 

books  with  a  view  to  their  be  ing  used.  ib. 
4.  A  declaration  by  a  vendor  evincing  a  dis- 

position to  defraud,  is  not  evidence  against 
biro  in  a  subsequent  at>d  distinct  transac- 

tion with  another  person,  not  then  in  con- 
templation.    Share  v .  Anderson.  43 

5.  On  tht  irial  of  the  validity  of  a  will  im- 

peached on  th  •  ground  of  imbecility  of 
the  testator  f'-om  childhood  to  death,  the 
opinion  of '.thrr  witnesses  than  those  who 
attested  the  will,  who  km-w  him  during 
thai  time  without  stating  any  facts,  is  not 
admissible,   but  whi-n   they  slute  frets  as 
the  ground  '<f  the  opinion,  it  is  good  evi- 

dence.    Rambler  v.  Tryon.  90 
6.  In  such  tas'-.  the  declarations  of  the  sup- 

posed t»  stiitor  made  in  the  absi  rice  of  his 

•wife,  the  (If  visee,  of  injportun;tv  used  by 
bis  wife,  ami  his  fath>-r-in-l»w  to  procure 
tfv  »'ll  to  he  made  are  evidence.  ib. 

7.  When-  wjm.-s^es  on  tlv  trial  of  the  va- 
liditv  of  a  wil1  liav<-  irivm  their  npin'on  of 
the  understanding   of  the   t-stMor,  they 
cannot,  in  the  crow  examination  be  asked 

what  their  opiuion  would  be  on  a  different 
state  of  facts.  ib. 

8.  The  drii  nihints  in  ejectment  cannot  give 
in  evidence  a  record  of  a  suit  against  a 
thiid  person  on  which  the  land   was  sold 
to  one  under  whom  he  claims,  unless  some 
colour  of  title  be  first  shewn  in  the  per- 

son as  whose  property  the  laud  was  sold. 
Kennedy  v.  Bogurt.  97 

9.  Parol  evidence  is  not  admissible  to  shew 
that  a  scrivener  in  drawing  a  will,  insert- 

ed words  of  the  meaning  of  which  In-  was 
ignorant,  in  order  lo  vary  the  effect  of  its 
dispositions  although  it  may  be  received 
to  explain  a  latent  ambiguity,  or  to  rebut 
a  resulting  trust,  or  in  case  of  fraud  or 
mistake,  to  annul  the   will,     hidings  v. 
Iddings.  1 1 1 

10.  It  seems,  the  rule  allowing  parol  evi- 
dence in  regard  to  written  instruments, 

ought  rather  lo   be  restrained  than   ex- 
tended, ib. 

11.  But  if  a  scrivener  in  his  examination 
state,  that  the  testator  furnished  him  with 
the  matter  of  the  will,  he   may  be  asked, 
on  the  cross  examination,  what  those,  in- 

structions were  ;  especially  if  the  will  be 
attacked  on  the   ground  of  imbecility  in 
the  testator,  and  of  undue  means  used  to 
procure  it ;  solely  however  with  a  view  to 
those  points,  for  if  the  testator  was  sound 
and  free,  the  will  must  stand  as  it  was 
written.  ib. 

12.  After  introductory  evidence  tending  to 
shew  that  a  payment  by  a  check  was  made 
as  a  loan  to  the  payee,  the  bank  book  of 
the  drawer,  if  the  entries  are  duly  proved, 
and  with  it  the  check  itself  are  evidence 

by  way  of  eorroboration  ;  but  a  b:tnk  book 
is  not  evidence  without  proving  the  entries 
by  the  clerk  of  the  bank  who  made  them, 
unless  it  appears  to  be  out  of  the  power  of 

the  party  to  do  so.     Patton's  administra- tors \.Jlsh.  116 

13.  A  copy  of  a  letter,  proved  to  be  a  true 
copy  of  an  original,  put  in  the  post  office, 
directed    to    the     defendant's    intestate, 
without  notice  to  produce,  the  original,  is 
not  evidence.  ib. 

14.  A  letter  dated  24th  June,  1773,  from  a 
confidential  clerk  in  the  land  office  to  the 

plaintiff's  ancestor,  shewing  title  in  the  lat- 
ter, accompanied  with  the  original  applica- 
tion and  memorandum  filed  in  the  office, 

and  afterwards  ratified. by  the  covenants  ot 

tin-  parties,  is  evidence  in  favour  of  the 
plaintiff.     Foster  v.  S/icra>.  156 

15.  Where  the  plaintiff's  father  owning  the 
moiety  of  a  tract  of  land,  devised  the  tract 
to  the  plaintiff  and  directed  that  the  other 
moiety,  the  property  of  A.  should  be  pur- 

chased at  the  expense  of  his  other  son  J., 
in  a  suit  for   the   moiety  against  persons 
claiming  under  A.,  a  forged  deed  from  A. 
to  J.,  of  all  A's  right  to  the  tract,  no  parti- 

cipation being  shewu   oy  the    plaintiff  i  i 
the  fraud,  is  not  evidence  for  the  defendant. 

ib. 



INDEX. 
573 

16.  The  Board  of  Property  has  no  authority 

to  vac;it^  a  pident,  ai.il  their  rainut>-s  of  ex_ 
parte  proceedings  tor  such  purpose,  are 
not  evidence  of  any  thing.  ib. 

17.  The  record  of  the  Supreme  Court  of  a 
suit  between  other  parties,  is  evidence  on 
behalf  of  the  defendant  as  introductory  to 
evidence  to  prove  that  a  witness  who  was 
examined  on  the  trial   of  that    suit,  and 
whose  credit  is  impeached,  gave  the  same 
evul   no-   he  had  given  in  tins  suit.  id. 

18.  Th-   notes  of  the  Judge  who  tried  the 
cause,  ~  re  not  evidence  toshew  what  a  wit- 

ness swore  for  anv  purpose  whatever,     ib. 
19.  A  deed  proved  by  one  ofthe  subscribing 

witnesses  to  have   been  executed  in  Ire- 
land, and  certified  by  the  sovereign  of  Bel- 
fast, under  the  seal  of  th<-  corporation,  is 

not  evidence  without  proof  that  such  seal 
is  the  seal  ot  the  corporation.  ib. 

20.  Evidence  of  the  improvements  made  by 
the  defendants  is  admissible  in  ejectment, 
to  rebut  (lie  evidence-  of  the  same   kind 
given  by  the   plaiuuff,  though   not  other- 

wise correct.     Mortis  v.  Travis.          220 

21.  In  ejectment  by  »  pe  rson  who  purchased 
at  a  Sheriff's  sale,  founded  on  a  judgment 
in  a  scire  facias  suit  upon  a  mortgage, 
sueh  mortgage  is  evidence,  independently 
of  the  proceedings  in  the  suit.    Allison  v. 
Rtmkin.  269 

22.  When  the  plaintiffclaims  under  a  war- 
rant and  survey,  the  defendant  may  give 

in  evidence  a  patent  from  the  Common- 
wealth containing  recitals  of  title  without 

first  shewing  that  title.  ib. 
23.  The  transcript  of  a  justice,  not  authenti- 

cated under  seal  is   not  evidence.      Wol- 
•verton  v.  The  Commonwealth.  273 

24.  The  admission  nf  incompetent  evidence 
cannot  be  assigned  for  error,  when  the  fact 
it  was  adduced  to  prove,  is  afterwards  es- 

tablished by  other  conclusive  evidence,  ib. 
25.  A  judgment  in  a  homine  rehlegiando  by 

the  mother,  in  which  she  is  decided  to  be 
free,  is  conclusive  evidence  against  tke  de- 

fendant in   such   suit,  who   subsequently 
brings  a  homine  replegiando  against  a  third 
person,  in  which  she  claims  the  daughter 
of  such  former  plaintiff  as  a  servant  till 
twenty  eight,   such  daughter  being  born 
after  the  judgment,  and  her  freedom  or 
obligation  of  service  dependingon  thefree- 
dom  or  slavery  of  her  mother.    Alexan- 

der v.  Stokely.  299 
26.  A  receipt  for  the  purchase  money  in- 

dorsed on  a  deed  is  only  primu  facie  evi- 
dence, and  may  be  rebutted  by  evidence. 

Weigley^s  Administrators  v.  Weir.      309 
27.  A  paper  purporting  to   be  an  original 

survey  not  returned  to  the  office  of  the 
surveyor  general,  but  found  among  the 
papers  ol  a  deceased  deputy  surveyor  in 
the  hands  of  his  executor,  is  evidence,  if 
it  be  proved  that  the  hotly  of  the  writing 
and   the    endorsements    were  the   hand 

writing  of  several  persons  who  had  been 

deputy  surveyors,  or  assistant  deputy  sur- 

veyors of  the  county.    Leazure  v.  Hille- 
gut.  313 

28.  An  exemplification  certified  by  the  re- 
corder of  a  county  of  a  deed,  conveying 

lands  lying  in  that  anil  another  county,  is 
evidence  in  a  dispute  concerning  the  lat- 

ter, ib. 

29.  When  the  Court  below,  after  a  prelimi- 
nary inquiry,  admit  evidence  of  a  writing 

alleged  to  be  lost,  it  must  be  a  strong  case 
to  induce  this  Court  to  interfere  in  error. ib. 

30.  A.  holding  a  mortgage  of  C's  land,  agreed 
with  B.  that  he  would  purchase  the  land 

at  Sheriff's  sale  for  B.  at  a  certain  price 
to   be   paid  him   by  B.,  and  by  another 
agreement  that  certain  property  held  by 
B.  together  with  the  mortgaged  premises, 
should  be  applied  to  paying  a  debt  due  by 
C.  to  A.,  and  if  there  were  sufficient  to  do 
so,  then  the  obligation  of  B.  to  pay  for  the 
premises  to  he  purchased  by  A.  should  he 
void.   A.  purchased  the  lands  at  Sheriff's 
sale  :  no  deed   was  made  to  B.,  nor  any 
application  ofthe  proceeds  ofthe  proper- 

ty to  pay  A's  debt,  and  the  agreements 
between  the  parties   were  mutually  can- 

celled and  releases  given,  after  which  B. 
conveyed  to  D.  a  friend  of  B  ,  and  a  person 
in  necessitous  circumstances.    Held,  in  an 
ejectment  by  D.  against  persons  claiming 
under  A.  that  evidence  is  not  admissible 
to  shew  that  A.  recovered  his  debt   by 
proceedings  against   the  property  of  C. 

Blythe  v.  M'CKntic.  341 
31.  The  tesimony  of  a  witness  that  he  had 

notice  of  the  dissolution  of  a  partnership 
cannot  be  given  in  evidence  in  a  suit  be- 

tween others  in  which  the  dissolution  of 
the  partnership  at  that   time  becomes  a 
material  question.  Shaffer  \.  Snyder.  503 

EXECUTOR. 

See  INTEREST,  1. 

EXECUTOR  DE  SON  TORT. 
The  lands  of  an  intestate  cannot  be  sold  on  a 
judgment    against   the   executor   de    ton 
tort.  Nuss  v.  Vanswearingen.  19L2 

EXTORTION. 

See  FEES,  1. 

FEES. 

See  REGISTER  OF  WILLS,  1.    OFFICER,  1. TAXES,  2. 

1.  Administrators  cannot  maintain  an  action 
under  the  Act  of  28tL  March,  1814,  to  re- 

cover penalties  for  illegal  fees,  taken  by  an 
officer  from  their  intestate  in  his  life  time, 
though  they  may  recover  back  the  sums 
paid  beyond  what  was  due.  Rced\.  Cist. 183 

2.  Qittry,  whether  they  could  sue  if  the  act 
h;td  given  cumulative  damages  to  the  party 
grieved.  ib 
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5.  When  the  fees  of  a  particular  officer  are 
mentioned  in  tht>  fee  bill  of  1814,  he  can 
cliai-ge  no  other  fees  for  any  service  what- 
ever  than  those  specified  in  the  Act.  But 
where  the  officer  is  not  mentioned  in  the 
Act,  he  may  recei»e  fees  under  other 
Acts  of  Assembly.  Jiussier  v.  Pray.  447 

FEME  COVERT. 
See  JUSTICE,  1,  2. 

FRAUD. 

If  an  administrator  purchased  the  land  of  his 

intestate  at  Sheriff's  sale,  on  a  judgment 
recovered  for  an  alleged  debt  of  the  intes- 

tate, in  an  ejectment  afterwards  brought 
by  the  heirs  of  the  intestate,  who  allege 
the  judgment  to  be  fraudulent,  if  it  do  not 
appear  that  the  debt  was  bonaf.de,  and  if 
the  administrator  had  assets  to  pay  it,  they 
may  recover  the  land  against  the  admi- 

nistrator on  the  ground  of  fraud,  without 
previously  tendering  the  money  paid  by 
him  or  the  value  of  his  improvements. 
Riddle  v.  Murphy.  230 

f  GUARDIAN. 

See  REGISTER  OF  WILLS,  1. 

HUSBAND  and  WIFE. 

See  JUSTICE. 

1.  In  a  suit  for  necessaries  found  for  the  de- 
fendants wife,  after  evidence  given  of  the 

marriage,  of  their  living  apart,  (without 
suspicion  that  they  were  man  and  wife, 
and  of  a  libel  by  the  wife  for  a  divorce,  evi- 

dence is  admissible  on  behalf  of  the  plain- 
lift  to  shew  that  the  wife  had  solicited  the 

husband  to  receive  her  again  as  his  wife, 
and   had  offered  to  return  and  live  with 
him  as  such,  and  he  refused  to  receive 
her.    Cunningham  \.  Inoin.  247 

2.  And  this  evidence  is  admissible,  whether 
the  offer  were  made  before  or  after  the  li- 

bel  for  a  divorce  ;  for  if  after,  it  will  be 
presumed  that  the  offer  embraced  an  in- 

tention to  discontinue  the  libel.  ib. 

3.  In  such  suit,  the  plaintiff  may  give  evi- 
dence to  prove  the  health,  general  con- 
duct, and   means  of  living  of  the  wife, 

during  the  separation,  and  prior  to  the 
time  when  the  plaintiff  furnished  her  with 
necessaries.  ib. 

4.  The  husband  is  not  exempted  from  lia- 
bility for  necessaries  furnished  to  his  wife, 

pending  a  libel  by  her  against  him  for  a 
divorce.  ib. 

5.  The  husband  is  liable  for  necessaries  fur- 
nished his  wife  during  her  separation  from 

him,  though  it  was  by  her  agreement,  if 
she  offer  to  return,  and  he  refuses  to  re- 

ceive her,  and  has  furnished  no  means  for 
her  subsistence.  ib. 

6.  Such  necessaries  must,  in  such  case,  be 
agreeable  to  the  rank  and  condition  of  the 
husband;  arid  the  husband   is  liable  not 
merely  for  the   difference  between  the 

sum  earned  by  her  labour,  and  the  amount 
of.  her  necessary  expenses;  he  must  sup- 

port her  himself,  or  pay  those  who  <lo 
support  her,  in  a  reasonable  manner.  //• . 

7.  If  a  husband,  on  separation,  agree  to  \Y.\\ 
a  trustee  for  his  wile,  an  annuity  during 
her  life,  and  execute  a  bond  at  the  same 
time  for  paying  the  annuity  as  alimony, 
for  and  during  the  term  of  her  natural 
life,  a  divorce  a  vinculo,  and  subsequent 
marriage  of  the  wife,  do  not  exempt  the 
husband  from  a  suit  on  the  bond  for  the 

annuity.  Slakerv.  Cooper.  500 

HOMINE  REPLEGIANDO. 

See  EVIDENCE,  24. 

IMPROVEMENTS. 

See  FBAUD,  1.    LIMITATIONS,  3,  4.    EVI- DENCE, 19. 

1.  After  an  award  in  favour  of  the  defen- 
dant in  a  former  ejectment,  anj  delay  in 

bringing  a  new  ejectment  short  of  the  pe- 
riod allowed  by  the  Statute  of  Limitations, 

will  not  of  itself  authorise  the  jury  in  such 
second  ejectment  to  annex  a  condition  to 
their  verdict  for  the  plaintiff,  that  he  shall 
pay  the  defendant  a  certain  sum  for  his 
improvement  made  since  the  a  ward.    Col- 

lins v.  Hush.  147 
2.  If  such  verdict  he  given,  the  Court,  on 

error  brought  by  the  defendant  below, 
will  reverse  the  judgment  entered  upon 
it.  ib. 

3.  One  who  enters  on  land  as  a  trespasser, 
clears  it,  builds  a  house,  and  lives  on  it, 
acquires  something  which  he  may  transfer 
by  deed  or  descent.     Overfield  v.  Chris- 
tie. 

17S 
INCUMBRANCES. 

See  LIEN,  1,2.    WARRANTY,  2, 

1.  It  is  sufficient  in  Pennsylvania,  to  entitle 
a  vendor  to  relief  against  the  payment  of 

purchase  money,  on  the  ground  of  exist- 
ing incumbrances,  that  eviction  may  take 

placi- ;  it  is  not  necessary  that  an  eviction 
at  law  should  actually  have  taken  place. 
Share  v.  Anderson.  43 

2.  It  seems  that  if  the  most  part  of  such  in- 
cumbrances are  discharged,  the  jury  may- allow  for  the  residue  in  the  verdict.       ib. 

INDEBITATUS  ASSUMPSIT. 

See  SURETY,  1. 

INDICTMENT. 

1.  A  count  in  an  indictment  charging  that 
the  defendant  «old  a  lottery  ticket  and 
tickets,  in  a  lottery  not  authorised  by  the 
laws  of  this  Commonwealth,  is  bad  for  its 

generality.  It  should  specify  the  name  of 
the  lottery,  and  the  number  of  tickets  sold. 
Commonwealths.  GiUetpie.  46* 
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2.  A  count,  charging  a  conspiracy  to  sell  a 
lottery  ticket  and  tickets,  in  a  lottery  not 
authorised  l>\   the  laws  of  the  Common- 

wealth, is  good,  ib. 
3.  It  is  no  objection  on  demurrer  or  in  arrest 

of  judgment,  that  several  distinct  offences 
of  the  sitiiit-  nature,  are  joined  in  the  same 
indictment,  whether  :n  misdemeanor  or 
felony  :  but  the  Court  might,  in  their  dis- 

cretion, compel  the  prosecutor,  in  felony, 
to  elect  on  what  charge  he  would  proceed. 

ib. 

4.  Several  persons  may  he  charged  in  the 
same  indictni'-<it,  for  the  sa'»e  act.  when 
the  act  admits  of  the  agency  of  several,  ib. 

5.  So,  also,  several  persons  mav  be  charged 
inth"  same  indictment, in  different  counts, 
for  difff rent  offences,  though  the  Court,  in 
its  discretion,   might   quash   such  indict- 

ment, ib. 
6.  If  the  indictment  charge  that  the  def-n- 

dant  sold  a   lottery  ticket,   in   the  words 
and  figures  following,  it  must  contain  a  li- 

teral   recital  of  the  ticket ;  and  a  variance 
in  spelling  a  name,  though  th<-  sound  is  the 
same,  as,  BurriU,  tor  Burr  nil,  >s  fatal,  ib. 

7  Where  a  statute  it.flicts  a  pun  shmi'nt  on 
that  which  was  an  offence  before,  judg- 

ment may  be  for  that  pottishment,  though 
the  indictment  do  not  conclude  contra 
formam  statnfi.  Russell  \.  The  Common- 
\eealth.  489 

8.  Where  a  person  has  been   sentenced  to 
ha>  d  labour  on  a  former  indictment,  and 
the  term  of  imprisonment  is  not  yet  ex- 

pired, sentence  of  imprisonment  at  hard 
labour  may  be  passed  on  another  indict- 

ment, to  commencefrom  theday  on  which 
the  former  sentence  is  to  expire.  ib. 

9.  If  one  be  charged  as  accessary  to  a  fe- 
lony committed  by  several,  some  of  whom 

only  are  convicted,   and  the   others   not 
proceeded  against  to  conviction  or  out- 

lawry, he  may  be  arraigned  and  tried  as 
accessary  to  such  as  have  been  convicted: 
but  if  he  be  tried,  convicted,  and  sen- 

tenced as  accessary  to  all,  without  his  con- 
sent, it  is  error.  ib. 

10.  Such  consent  will  not  be  implied  from 

the  party's  pleading  and  goii>g  to  trial,  ib. 
11.  If  the  indictment  state  a  burglarious  en- 

try with  intent  to  steal,  and  then  and  there 
stealing,  it  is  but  one  offence,  viz.   bur- 

glary, and  a  count  charging  a  party  as  ac- 
cessary "  to  the  felony  aforesaid,"  is  good. ib. 

INSOLVENT. 

See  ESCAPE,  1. 

An  insolvent  debtor  who  has  been  discharged 
by  the  insolvent  law  of  New  York,  and  as- 

signed, among  other  property,  a  horse  in 
the  hands  of  a  citizen  of  Pennsylvania, 
cannot  afterwards  maintain  trover  for  such 
horse.  Teetorv.  Robinson.  182 

INSTRUMENTS. 

The  construction  of  any  written  instrument 
is  the  exclusive  province  of  the  Court,  but 

the  description  of  the  land  conveyed, 'its  li- 
mits and  contents,  are  often  mixed  ques- 
tions of  law  and  fact.  Collins  v.  Rush.  147 

INTEREST. 

The  testator  devised  to  his  wife  E .  all  the 
tract  of  land  on  which  he  lived,  for  her 
life,  she  committing  no  waste  therein, 
and  bequeathed  her  one  hundred  pounds  in 
money,  and  specific  legacies,  and  then  de- 

vised "as  follows,  "  all  which  the  said  E. 
may  dispose  of  as  she  sees  cause,  except 
the  above  mentioned  tract  of  land,  which 
•said  land  I  allow  to  be  sold  after  her  de- 

cease, and  the  price,  with  what  money 
may  be  on  hand,  and  indebted  to  me,  (af- 

ter paying  the  following  legacies  and  fu- 
neral expenses,)  I  allow  to  be' laid  out  in 

building  a  Dutch  Lutherian  Church ,  where 

it  will  be  most  convenient  to  this  place." His  executors  received  various  debts  with 
the  interest  up  to  the  time  of  payment.  An 
Act  of  Assembly  afterwards  passed,  which 
directed,  that  the  interest  on  any  money 
thus  bequeathed  for  the  building  of  a 
Dutch  Lutherian  Church,  yet  in  the  hands 
of  the  executors,  should  be  appropriated 
to  the  maintenance  of  the  widow.  Held, 
that  the  executors  were  chargeable  with 
the  interest  actually  received  by  them  on 
the  aggregate  of  debt  and  interest  in  their 
hands,  whether  such  interest  was  received 
before  or  after  the  making  of  the  Act  of 
Assembly,  and  that  such  part  of  that  in- 

terest as  accrued  during  the  life  of  E. 
should  go  to  her  or  her  executors.  They 
were  chargeable  also  with  interest  on  the 
money  not  put  out  if  they  used  it  on  their 
own  account.  Findley  v.  Smith.  264 

INTERROGATORY. 

See  DEPOSITION,  1. 

A  leading  interrogatory  is,  where  it  is  ex- 
pressed in  such  a  manner  as  to  indicate  to 

the  witness  the  answer  which  it  is  wished 
he  should  make  ;  and  if  there  be  no  such 
indication  the  interrogatory  is  fair.  Selin 
v.  Snyder.  166 

INTESTATE. 

See  OBPHAWS'  COURT,  2. 

Under  the  intestate  laws  of  Pennsylvania,  if 
a  man  die  intestate,  leaving  neither  widow 
nor  lawful  issue,  nor  father,  nor  brother, 
nor  sister,  but  leaving  a  mother,  real  es- 

tate acquired  by  his  father,  and  descend- 
ing to  him,  goes  to  the  relations  on  the 

part  of  the  father,  in  exclusion  of  the  re- 
lations on  the  part  of  the  mother,  in  equal 

degree.  Bevan  v.  Taylor.  397 
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ISSUE. 

1.  In  covenant,  if  defendant  pleads  covenants 
pi-rfiii  mi  il,  .«ml  euir>  is  ni:ul<  on  (he 
docket,  and  mi.r,  it  is  in  li  •  considered 
as  a  direction  to  the  prothonolan  to  niake 
a  forniHl  entry  of  the  issue,  snd  the  omis- 

sion to  do  so  is  merely  a  clerical  en  or. 
Hanna  v.  Burkholder.  282 

JUDGMENT. 

See  APPEAL,  1, 2,  3.  ASSIGNEES,  1.  ERROR, 
3.  EVIDENCE,  24.  RKCOGNISANCK,  1. 
SCIKE  FACIAS,  4,  5, 6,  7. 

1.  An  irregularity  in  the  proceedings  in   a 
icire  facias  on  a  mortgage,  as  thai  judg- 

ment was  entered  after  the  return  of  one 

niful,  cannot  effl-ct  the  competency  of 'the 
judgment,  or  of  the   Sheriff's  sale  upon  it, 
when  offered  in  evidence  in  another  suit. 
Allison  v.  Rankin.  269 

2.  An  entry   by   the    prothonotary   on    his 
docket  of  a  suit,  and  that  a  judgment  bond 

•was  filed   of  record  therein,  stating  the 
particulars  of  it,  and  the  date  of  entry,  is 
a  good  entry  of  a  judgment  under  the  Act 
of  24th  February,  1806.  Helvete  v.  Rapp. 

306 

3.  The  law  does  not  positively  presume  pay- 
ment of  a  judgment  after  nineteen  years  : 

that  is  a  question  for  the  jury.    Lesley  v. 
Nones.  410 

4.  If,  after  judgment,  another  claimant  ap- 
pear in   opposition  to  the  cestui  gne  use 

marked  on  the  docket,  the  Court  below 
may  stop  the  payment  till  the  respective 
rights   of  the  claimants  are   ascertained, 
even  after  the  judgment  is  affirmed  and 
the  record  remitted.    JByrne  v.  Walker. 

.       483 

JURY. 

See  CHALLENGE,  1 .  IMPROVEMENTS,  1.  NEW 
TK i At,  I. 

The  jury  are  to  decide  on  doubtful  conver- 
sations, how  far  they  amount  to  a  recogni- 

tion of  title.  Millt-r  v.  Shaw.  129 

JUSTICE. 

See  EVIDENCE,  22. 

1.  A  justice  of  the  peace  cannot  do  an  offi- 
cial act  or  exercise  a  judicial  function  out 

of  his  proper  district  or  county.    There- 
fore, an  acknowledgment  of  a  deed  by  a 

feme  covert  taken   in  Lancaster   county 
before  a  justice  of  the  peace  of  York 
ccnnty,  for  lands  in  York  county,  is  void. 
Share  v.  Jlnderson.  43 

2.  But   if  snch  feme  covert  afterwards  join 
as  executor  in  a  suit  to  recover  thr  pur- 

chase money  for   the  lands  conveyed  by 
such  deed,  the  invalidity  of  the  deed  is  no 

objection  to  the  plaintiff's  recovery  ;  for 
having  affirmed  ihe  dtt  d  by  the  suit  for 
the  purchase  money,  she  has  made  her 

election,  and  will  be  forever  barred  by  the 
recovery  from  claiming  her  dower.       ib. 

LANDLORD  and  TENANT. 

If  a  tenant  agree  to  purchase  land  of  one  who 
purchased  from  the  landlord,  and  a  con- 

veyance is  to  be  made  some  months  after, 
up  to  which  lime  the  tenant  is  to  p..y  the 
same  rent  as  at  present,  it  is  a  surrender 
of  the  lease,  and  the  purchaser  is  in  pos- 

session. Denisotfs  executors  v.  Wertz< 

372 LAW  and  FACT. 

See 

LANDS. 

See  IMPROVEMENTS,  1,2.    EVIDENCE,  13, 
14,  15.  LIMITATIONS,  3,4.   TAXES,  1,  2,3. 

LEGACY. 

1.  In  a  suit  on  a  penal  bond  given  for  a  lega- 
cy, where  a  principal  point  of  dispute  is, 

in  what  kind  of  money  the  legacy  is  paya- 
ble, a  witness  may  be  examined  by  the  le- 

gatee as  to  his  knowledge  of  the  value  of 
the  testator'sestale  :  but  evidence  as  to  the 

general  reputation  ot'such  value  is  not  ad- missible.   J\p  Cullough  v.  Montgomery.  7 
2.  Where  a  penal  bill   was  given,  condition- 

ed for  tlie  payment  of  a  legacy  to'the  full 
satisfaction  of  the  testator's  widow,  the 
mother  of  the  legatee,  it  was  held,  that  the 
declarations  of  the  widow  on  her  death  bed 
that  she  was  dissatisfied,  and  nothing  could 
satisfy  her  but  the  payment  of  the  legacy 
in  specie,  were  not  admissible  in  evidence 
in  a  suit  on  snch  penal  bill:  especially  if  the 
widow  had  settled  an  administration  ac- 

count   as  executrix    of   the  testator,  in 
which  she  received  a  credit  for  the  pay- 

ment of  such  legacy.  ib. 
3.  Where  a  long  period  of  time  has  elapsed 

from  the  giving  of  a  penal  bill  for  a  legacy, 
the  records  of  suits  brought  in  the  inter- 

val by  the  plaintiff  against  the  executor, 
to  recover  the  same,  are  evidence  in  a 
suit  on  such  penal  bill  to  rebut  the  presump- 

tion of  payment  arising  from  length  of 
time.  if>. 

4.  No  presumption  of  payment  of  a  penal  bill 
given  for  a  legacy,  arises  from  length   of 
time,  where  a  suit  was  brought  by  the  lega- 

tee in  fifteen  years  after  the  time  when  the 
legacy  was  payable,  which  abated  by  the 
marriage  of  the  plaintiff,  and  another  suit 
was  brought  eight  years  afterwards,  and 
the  plaintiff  continued  from  that  time  en- 

deavouring to  obtain  payment  of  the  lega- 
cy :  and  it  is  immaterial  what  form  of  ac- 

tion  was  used  if  the  recovery  of  the  lega- 
cy was  Ihe  object  of  the  suit  ib. 

5.  Where  a  legacy  was  bequeathed  by  a  will 
dated    the  27th   of  May,  1777,  of  150 
pounds,  Pennsylvania  currency,  payable 
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•when  the  legatee  came  of  age :  the  testa- 
tor died  in  May  1779,  and  the  legatee  came 

of"  age  in  1783:  Held,  in  a  suit  upon  a  penal bill  given  for  such  legacy,  that  the  case 
was  proper  for  auditors,  under  the  4th  sec. 
of  the  Act  of  3d  April,  1781,  and  that  the 
Court  below  erred  in  charging  the  jury 
peremptorily,  that  the  plaintiff  was  entitled 
to  be  paid  in  specie.  ib. 

fj.  The  Orphans'  Court  cannot  receive  pay- 
ment of  a  legacy  for  the  use  of  a  legatee, 

when  there  is  no  suit  pending,  nor  account 
settled  ;  and  therefore  such  payment  by  an 
executor  cannot  avail  him.  ib. 

7.  A  legatee  is  not  concluded  by  a  settlement 
in  the  Orphans'  Court  by  an  executor,  to 
•which  the  legatee  is  no  party,  in  which  the 
executor  is  credited  for  the  payment  of 
the  legacy.  ib. 

8.  Query,  Whether  a  decree  of  the  Or- 
phans'   Court  would  be    conclusive  evi- 

dence against  a  legatee  of  all  receipts  and 
disbursements  on  account  of.debti,  funeral 
expenses,  &c.  ib. 

9.  Query,  Whether  it  would  be  prima  facie 
evidence  of  the  payment  of  the  legacy .  ib. 

10.  Nor  would   the  judgment  of  the  Su- 
preme Court  on  appeal  from  such  decree, 

be  more  binding  than  the  decree  appealed 
from  would  have  been.  ib. 

LEVY. 

See  SHERIFF,  5. 

LIEN. 

See  MORTGAGE,  1. 

1 .  Where  land  is  decreed  to  one  heir  by  or- 
der of  the  Orphans'  Court,  the  purchase 

money   due  to  the  others,  is  a  lien  on  the 
land  ;  but  a  release  by  the  children  of  one 
of  these  heirs  who  is  dead,  is  binding  in 
equity,  and  on  every  one  but  creditors  at 
law.     Slutre  v.  Jlnderson.  43 

2.  Where  an  absolute  conveyance  is  made  of 
land,  a  receipt  given  fop  the  purchase  mo- 

ney, and  possession  delivered  to  the  vendee, 
part  of  the  purchase   money  being  paid, 
and  the  bond  of  the  vendee  and  a  surety 
taken  for  the  residue  thereof,  the  vendor 
has  not  a  lien  for  such  residue  of  the  pur- 

chase money,    against  judgment  creditors 
of  the  vendee,  whose  judgments  are  sub- 

sequent to  the  conveyance,  though  they 
had  notice  that  the  balance  of  the  pur- 
chase  money  remained  due.    Kauffelt  v. 
Sower.  64 

3.  A  vendor  who  has  given  a  conveyance 
and  delivered  possession,  has  not  a  lien 
for  the  purchase  money  due  on  a  bond, 
against  a  subsequent  judgment  creditor. 
Semple  v.  Surd.  286 

LIMITATIONS. 

See  IMPROVEMENTS,  1.    CONNECTICUT 
CLAIMS. 

1 .  The  defendants  intestate  wrote  a'letter  to 
VOL.  VII.— 4  E 
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one  of  the  plaintiffs  administrators,  stating 
that  he  had  received  a  copy  of  the  plaintiffs 
intestate's  account  against  him,  and  also  that 
he  had  made  out  from  his  own  bonks  his 
own  account  against  him ;  but  had  lost 
them  ;  requested  Knottier  copy  of  the  ac- 

count to  be  made  out  and  sent  to  him, and 
as  soon  as  he  received  his  books  which  he 

expected  soon,  he  would  have  his  own. 
made  out  again  ;  ami  concluded  by  saying, 
"  I  will  write  you  again  some  time  hence, 
and  inform  you  when  I  will  again  return 
to  the  city,  to  put  a  close  to  this  affair  in 
the  best  manner  J  can."  held,  the  jury 
ought  to  be  directed,  that  it  was  sufficient 
to  authorise  them  to  presume  a  new  pro- 

mise within  six  years,  unless  they  were 
satisfied  that  it  had  no  reference  to  the  af- 

fairs on  which  the  suit  was  founded.  Put- 
ton's  administrators  v.  Jjslt.  116 

2.  A  person,  who,  without  title  or  colour  of 
title,  enters  on  unseated  laud,  which  has 
been  surveyed  and  patented  to  another, 

acquires  a  right,  under  the  Statute-  jf  Li- 
mitations, by  twenty-one  year's  possession, 

only  to  as  much  as  he  actually  cultivates 
or  incloses.    Miller  v.  Shaw.  129 

3.  It  is  sufficient  if  the  Judge  charge  the 

'jury,  that  in  order  to  make  defence  under the  Statute  of  Limitations,  there  should 
have  been  a  possession  adverse  to  the 
plaintiff  for  twenty-one  years.  It  is  not 
necessary  that  he  should  go  farther,  and 
charge  that  if  the  defendant  entered  with- 

out colour  of  title,  his  adverse  possession 
was  not  sufficient  to  bar  the  plahitiff. 
Overfield  v.  Christie.  173 

4.  One  who  enters  on  land  as  a  trespasser, 
clears  it,  builds  a  house  and  lives  in  it, ac- 

quires something  which  he  may  transfer 
by  deed  or  descent,  and  if  the  possession 
of  such  person,  and  others  claiming  under 
him,  added  together,  amounts  to  twenty- 
one  years,  and  was  adverse  to  him  who 
had  the  legal  title,  the  Act  of  Limitations 
is  a  bar  to  a  recovery.  ib. 

5.  If  the  plaintiffs'  title  first  accrued  during 
their    infancy,    more    lhaii    twenl>-one 
years  before  thf  commencement  of  a  suit, 
and  a  suit  be  not  commenced  for  more 
than  ten  years  after  their  attaining  full 

age,  they  cannot  recover  agawsi  one  hav- 
ing adverse  possession  during  that  time, 

notwithstanding, being  females,  they  mar- 
ried during  their  infancy,  and  continued 

femes  covert,  at  the  commencement  of 
the  suit.  Thompson  v  Smith.  209 

MANDAMUS. 
1.  Under  the  45th  sec.  of  the  Act  of  the  26th 

of  March,  18'2I,  the  Court  will  not  grant 
a  mandamus  to  a  Turnpike  Company,  to 
grant  a  certificate  to  a  person  claiming  on 

a  judgment  against  them,  if  they  r-  -urn 
that  such  judgment  was  not  obtain-  <l  for 
•work,  labour,  or  service,  pnfcnned  with- 

in the  intent  of  the  saidj  Aot.  Common- 
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»on't  Ferry,  &c   Turnpike  Roud.  6 

2-  II  is  nut,  how«  vcr,  a  sufficient  return, that 
a  judgment  obtained  against  them  is  ap- 
j>e»|rd  from  ;  such  case  is  provided  for  by 
the  Act,  and  a  mandumus  will  lie  to  com- 

pel them  to  grant  a  certificate.  ib. 

MANSLAUGHTER. 

1.  On  an  indictment  for  murder,  a  verdict  of 
not  guilty  of  murder,  but  guilty  of  man- 

slaughter, IB  good,  and  is  to  be  considered 
as  a  conviction  of  voluntary  manslaughter. 
Commonwealth  v.  Gable.  423 

2.  One  who  is  indicted  of  murder  cannot  be 
convicted  of  involuntary  manslaughter,  ib. 

3.  If  on  such  indictment,  the  offence  appear 
to  be  voluntary  roanslnughte' ,  the  defen- 

dant should  he  acquitted  :  yet  he  may  be 
indicted  for  a  misdemeanor.  ib. 

4.  Under  the-  8th  sec.  cf  the  Act  of  the  22d 
of  April,  1794,  involuntary  manslaughter 
must  be  prosecuted  and  punished  as  a  mis- 

demeanor, ib. 

MONEY. 

See  LEGACY,  5. 

MORTGAGE. 

See  PHOMJSSOBY  NOTE,  1.    DAMAGES,  1,  2. 

1.  A  mortgage  not  duly  recorded,  is  not  a 
lien  on  land  against  a  subsequent  judg- 

ment creditor.  Semple  v.  Surd.  286 

MORTGAGE. 

See  EVIDENCE,  20.     SCIRE  FACIAS,  6. 

NEW  TRIAL. 

1.  A  new  trial  will  be  granted,  if  the  verdict 
is  for  the  plaintiff,  and  it  appear  by  the  af- 

fidavit of  one  of  the  jurors,  that  after  the 
jury  had  received  the  charge  of  the  C"urt, 
and  retired  to  consider  of  their  verdict, 
the  foreman  of  the  jury  declared  that  the 
plaintiff  had  satisfied  him  with  regard  to  a 

difficulty  in  the  plaintiff's  account,  in  a 
Conversation  he  had  with  him  out  of  Court, 
after  the  jury  had  been  sworn.  Ritchie  v. 
Holbrook.  458 

NOTICE. 

See  WABRAST  and  SURVEY,  3.    DKPO- 
SITIO.N,  3.    PHOMISSIIBY  NOTE,  2. 

OATH  OF  OFFICE. 

See  TAXES,  1. 

OFFICER. 

See  FEES,  1. 

1.  An  officer  must  make  out  a  bill  of  par- 
ticulars, if  demanded,  before  he  can  main- 

tain  an  action  for  his  fees ;  but  it  is  not  ne- 
cessary where  the  party  knows  the  items, 

and  objects  to  them  in  toto.  JiiMle  v. 

The  County  of  Bedford.  386 
2.  A  county  treasurer  is  an  officer  embraced 

within  the  8th  Article  of  the  Constitution, 
and  must  take  an  oath  of  office  ;  and  he 
cannot  sustain  a  suit  to  recover  his  fees  as 
such  officer,  where  he  has  not  taken  the 
oath,  and  there  is  no  acquiescence  by  the 
defendant.  ib. 

ORPHANS'  COURT. 

See  LEGACY,  6,  7,  8,  9,  It).    WITNESS,  2. 

1.  The  truth  of  the  record  of  the  Orphans' 
Court,  concerning  matters  within  their  ju- 

risdiction, cannot  be  disputed.     Selin   v. 

Snyder.  166 
2.  Where   there   is  a   judgment    existing 

against  an  intestate,  which  is  found  by  au- 
ditors, appointed  by  the  Orphans'  Court, 

to  absorb  all  the  assets,  neither  they,  nor 

the  Orphans'  Court,  have  any  power  to 
decide  who  is  entitled  to  the  benefit  of 

that  judgment ;  the  only  object  of  their 
appointment  is  to  make  a  division  pro  ra- 
ta,  among  the  creditors,  in  certain  cases 
mentioned  in  the  Act  of  1794.     Byrne  v. 
Walker.  483 

PARTITION. 

1.  An  equitable  title  is  sufficient,  in  Pennsyl- 
vania, to  recover  upon  in  partition.  Wil- 

ling v.  Brown.  467 

PAROL  EVIDENCE. 

See  EVIDENCE,  8,  9, 10. 

PARTNERSHIP. 

See  EVIDENCE,  30. 

1.  If  it  clearly  appear  that  payments  by  the 
plaintiff  for  the  defendant  were  made  on 
account  of  an  unsettled  partnership  con- 

cern existing  between  them,  they  cannot 
be  recovered  in  usmrnpsit ;  but  unless  this 
clearly  appear,   the  Court  may  receive 
evidence  of  them,  and  give  them  in  charge 
to  the  jury  explaining  the  liability  of  the 
defendant.     Patton's    administrators    v. 
Ash.  US 

2.  Real  estate  taken  by  partners  on  ground 
rent,  and  buildings  erected  thereon  for 

the  purpose  of  carrying  on  glass-woiks  in 
partnership,  afterwards  mortgaged  by  one 
partner  without  notice  to  the  mortgagee 
of  partnership  debts  then  existing,  is  to  be 
considered  as  between  the  mortgagee  and 

partnership  creditors,  as  real  estate,  and 
liable,  in   the  first  instance,  to  the  mort- 

gagee. M-Dermot  v.  Laurence.          438 

PATENT. 

See  EVIDENCE,  15.21. 
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PAYMENT. 

See  CHECK,  1,  2.    JUDGMENT,  3.  SBT-OFF, 
1,2. 

PENALTY. 

See  FEES,!. 

POOR. 

See  EDUCATION,  1 . 

POWER. 

See  VENDOR  and  VENDEE,  1. 

PRESUMPTION. 

See  TAXES,  1.  JUDGMENT. 

PROMISSORY  NOTE. 

See  BILL  OF  EXCEPTIONS,  4. 

1.  If  the  drawer  of  an  indorsed  note  gives  a 
mortgage  bearing  the  same  date  as  the 
note,  though  not  executed  till  some  days 
after,for  securing  the  payment  of  the  note, 
it  does  not  merge  the  note  or  discharge 
the    indorser.    Ligget  v.    The  Bank  of 
Pennsylvania.  218 

2.  The  reasonableness  of  notice  to  an   in- 
dorser of  the  non-payment  of  a  promis- 

sory note,  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury.    No  general  rule  can 

be  laid  down  by  the  Court  on  this  subject. 
Gurly  v.  The  Gettysburg  Bank.         324 

3.  A  promissory  note  of  which  the  date  has 
been  altered  without  the  consent  of  the 
defendant,     is    thereby    rendered    void, 
though  in  the  hands  of  an  innocent  indor- 

see.  Stephens  v.  Graham.  505 
4.  The  date  is,  in  point  of  law,  a  material 

part  of  the  note,  and  it  is  error  for  the 
Court  to  leave  it  to  the  jury,  whether  the 
alteration  of  the  date  was  material  or  im- 

material, ib. 
5.  Proof  of  a  note  dated  the  26th  July,  does 

not  support  a  declaration  stating  a  note 
dated  on  the  25th.  ib. 

PURCHASER. 

See  WARRANTY.,  2.  INCCMBHANCES,  1. 

RECOGNISANCE. 

See  ESCAPE,  1. 

In  a  suit  upon  a  recognisance  given  by  the 
Sheriff  and  his  sureties,  for  his  official  good 
conduct,  the  judgment  is  not  to  be  entered 
for  the  penalty,  for  the  use  of  those  inter- 

ested, but  for  the  damages  sustained  by 
the  party  sueing.  Wolverton  v.  The  Com- 

monwealth. 273 

RECORD. 

See  WITNESS,  2.  EVIDENCE,  24. 

1.  The  Court  will  notice  the  time  of  the 
commencement  of  the  suit,  as  it  appears 

in  the  record,  though  it  is  not  stated  in  the 
bill  of  exceptions  accompanying  the  re- 

cord. Withers  v.  Gillespy.  '  10 2.  The  truth  of  the  record  of  the  Orphans' 
Court  concerning  matters  within  their  ju- 

risdiction, cannot  be  disputed.  Settn  v. 
Snyder.  166 

REFEREES. 

See  AWARD,  3,  4. 

REGISTER  OF  WILLS. 

The  register  of  wills  is  not  entitled  to  the 
fee  of  two  dollars  anil  fifty  cents  for  exa- 

mining and  passing  the  account  of  a  guar- 
dian. Kline  v.  Shannon.  377 

RECOGNISANCE. 

See  SCIHE  FACIAS,  1,  2.  EVIDENCE,  1. 

RELEASE. 

See  LIEN. 

RENT. 

See  WARRANTY,  3. 

ROADS. 

See  VIEWERS,  1.  2. 

QUIT-RENT. 
See  WARRANTY,  3. 

SCHOOL. 

See  EDUCATION,  1.  CORPORATION,  1. 

SC1RE  FACIAS. 

See  APPEAL,  2. 

1.  In  a  scire  facias  against  a  recognisor  and 
terre  tenant,  on  a  recognisance  in  the  Or- 

phans' Court  for  lands  taken  atan  appraise- 
ment, the  plaintiff  must  first  recover  judg- 

ment against  the  recognisor,  and  then  pro- 
ceed  to  separate  judgment  against  the 

terre  tenant  to  have  execution  of  the  lands. 
Kean  v.  EUmaker.  1 

2.  It  is  error  if  after  judgment  by  default 
against  the  recognisor,  the  jury  is  sworn 
as  to  the  recogiisor  and  terre  tenant,     ib. 

3.  An  irregularity  in  the  proceedings  in  a 
scire  facias  on  a  mortgage,  as  that  judg- 

ment was  entered  after  the  return  of  one 
nihil  cannot  affect  the  competency  of  the 

judgment,  or  of  the  Sheriff's  sale  upon  it, when  offered  in  evidence  in  another  suit. 
Allison  v.  Rankin.  269 

4.  In  a  scire  facias  against  the  heir  and  ter- 
re tenant  on  a  judgment  against  the  ances- 
tor judgment  entered   generally  without 

specifying  the  lands  which  it  is  to  affect,  is 
valid  under  the  practice  in  Pennsylvania, 
and  binds  only  the  lands  of  the  ancestor 
in  the  hands  of  such  heir  or  terre  tenant ; 
and  if  the  plaintiff  attempts  to  enforce  it 
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•gainst  them  personally,  the  Court  may 
interfere  in  a  summary  manner.  Coylf 
v.  Jteynolds.  328 

5.  It  is  no  objection  to  a  verdict  on  such 
tcire  faciat  that  the  jury  did  not  specify 
the  lands  in  the  hands  of  the  heir  or  terre 

tenant,  if  they  pleaded  nothing  to  bring 
that  point  before  the  jury.  ib. 

6.  Where  judgment  has  been  obtained  in  a 
gcirefacuis  on  a  mortgage,  evidence  is  not 
admissible  afterwards  in  an  ejectment  to 
•hew  payment  of  thr  mortgage  deht  prior 

to  the  judgment.    Biythe  v.  M'  Clintic. 

341 7.  A  tcire  facias  may  issue  upon  a  judg- 
ment though  upwards  of  ten  years  old, 

•without  application  to  the  Court  or  affida- 
vit.   Lesley  v.  JVbnes.  120 

SENTENCE. 

See  INDICTMENT. 

SCHUYLKILL    NAVIGATION    COM- 
PANY. 

See  DAMAGES. 

SET-OFF. 

1.  If   an    administrator    obtain   judgment 
against  a  debtor  of  his  intestate,  and  after- 

wards the  defendant  pay  a  sum  of  money 
as  security  in  a  bond  for  the  intestate,  the 
defendant  may  in  a  scire  facias  post  an- 

num et  diem  on  the  judgment,  avail  him- 
self of  such  payment  as  an  equitable  de- 

fence.   Dorsheimer  v.  Bucher.  9 
2.  But  if  the  intestate  has  left  assets  to  pay 

only  in   part   his  specialty  creditors,  the 
defendant  is  entitled  to  a  discount  only  of 
the  pro  rata  proportion  which  the  estate 
would  have  had  to  pay  to  the  obligee,  ib. 

SETTLEMENT. 

\.  A  title  cannot  be  acquired  by  entering 
and  making  a  settlement  upon  and  pro- 

curing a  survey  of  lands  for  which  another 
person  had  obtained  a  warrant  and  survey 
under  the  Act  of  3d  April,  1792,  but  had 
not  complied  with  the  conditions  of  actual 
settlement  and  residence,  required  by  that 
Act,  unless  such  settler  have  obtained  a 
vacating  warrant  or  filed  an  application. 
Skeen  v.  Pearce.  303 

SETTLER. 

See  LIMITATIONS,  3,4.  IMPHOTEMENTS,  1, 2. 

SHERIFF. 

1.  Query,  whether,  in  case  a  •oeiitiitioni  ex- 
ponas  be  issued  l>y  the  Court  of  one  coun- 

ty to  the  Sheriff  of  another  county,  the 
Sheriff,  after  sale,  may  make  a  valid  ac- 

knowledgment   of    his   deed    before   the 
Court  of  his  own  county,  before  the  return 
of  the  writ.     Scott  v.  Greenough.        197 

2.  The  Sheriff  has  a  right  to  demand  pay- 

ment of  the  purchase  money  liom  OIK 
who  purchases  at  Sheriff's  sale,  before  he 
tenders  a  deed  acknowledged.  ib. 

3.  If  a  purchaser  ;«t  Sheriff's  sale  accept  a 
deed   acknowledged    by  the   Sheriff  aud 
keep  possession  of  it  without  objection ,  he 
cannot,  when  sued  for  the  purchase  money, 

object  that  the  acknowledgment  was  de- 
fective, ib. 

4.  In  an  action  by  one  as  Sheriff  to  recover 

the  purchase  money  of  land  sold  at  Sheriff's 
sale,  the  return  of  such   Sheriff  is  prima 
facie  evidence  to  prove  that  the  defendants 
was  the  purchaser.  Hyskilly.  Givin.    369 

5.  A  levy  and  Sheriff's  deed,  describing  tlie 
land  as  "a  tract  in  the  name  of  A.  B.  con- 

taining 300  acres  more  or  less,"  is  suffi- 
ciently certain  in  the  absence  of  extrinsic 

proof.  ib. 

SHERIFF. 

See  RECOGNISANCE,  1.  EnRon,6.  ESCAPE,!. 

SLANDER. 

1.  In  slander  a  declaration  stating  the  words 
to  have  been  spoken  in  the  third    person, 
is  not  supported   by  evidence   of  words 
spoken  in  the  second  person.    M'  Connell 
v.  M'  Coy.  223 

2.  To  say  to  another,  "  you  got  to  bed  with 
Sarah  M."  is  actionable.     Walton  v.  Sin- 
gleton.  449 

3.  So  are  the  words,  "  he  is  such  a  whoring 
fellow  that  it  is  with  difficulty  he  can  keep  a 
girl  about  the  house,  being  continually  a 

riding  them."  ib. 
4.  So  also  are  the  words,  "  he  (the  plaintiff 

meaning)  1ms  committed  fornication,"  not- 
withstanding the  declaration  avers  that  the 

plaintiff  was,  at   the  time  of  uttering  the 
words, a  married  man.  ib. 

SHERIFF'S  SALE. 

Sec  SCIHE  FACIAS,  3.    EVIDENCE,  20.    ES- TOPPEL, P. 

SLAVE. 

See  EVIDENCE,  24. 

1.  If  an  owner  ff  slaves  in  Maryland,  lease  a 
farm  there  with  the  slaves  to  cultivate  it, 
the  consent  of  such  lessee  that  one  of  these 
slaves  should  be  removed  to  Penns>  Ivania, 

and  his  being  brought  here,  will  not  en- 
title him  to  freedom  to  the  prejudice  of 

the  lessor.    Butler  v.  Delaplaiiie.       578 
2.  The  sojourning  of  a  master,  a  citizen  of 

another  State,  with  his  slave,  in  this  State 
at  different  times,  will  not   entitle  such 
slave  to  freedom,  unless  there  was  at  some 
time   a  continued  retaining  of  the  slave 
here  for  six  months  ;  unless,  perhaps,  in 
case  of  a  fraudulent  removal  backwards 
and  forwards.  ib. 

3.  Every  slave  removed  into  this  State  from 
another  without  the  consent  of  his  master, 
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may  be  considered  as  absenting  himself, 
absconding,  or  clandestinely  carried  away, 
under  the  Act  ot  1st  of  March,  1780,  and 
is  an  escaping  under  the  2(1  sec.  of  the  4th 
Article  of  the  Constitution  of  the  United 
States.  ib. 

SURETY. 

See  SET-OFP,  12. 

1.  A  surety  for  another  on  a  bond,  who 
gives  the  obligee  a  new  bond  with  surety, 
and  a  warrant  of  attorney,  on  which  judg- 

ment is  entered  up,  and  execution  levied, 
but  no  money  is  paid,  cannot  recover 
against  the  principal  in  an  action  on  the 
common  money  counts  for  money  paid, 
&c.  Morrison  v.  Berkey.  238 

SURVEY. 

See  WARRANT  and  SURVEY. 

SUSQUEHANNA  COMPANY. 

See  CONNECTICUT  CLAIMS. 

TAXES. 

1.  If  the  release  required  by  the  Act  of  24th 
of  March,  1817,  to  be  made  previous  to  a 
recovery  of  money,  paid  by  a  purchaser, 
on  a  sale  for  taxes,  do  not  appear  t»  have 
been  made  to  the  real-owner,  but  is  to  the 
original  warrantee,  the  warrantee  will  be 
presumed  to  be  the  real  owner.    Smith  v. 
Merchand's  executors  260 

2.  The  Act  of  24th  of  March,  1817,  autho* 
rising  the  recovery  of  certain  money  in  the 
hands  of  county  commissioners,  was  not  an 
Act  dissolving  a  contract  without  the  con- 

sent of  the  parties.  ib. 
3.  The  purchaser  of  lands  sold  for  taxes,  un- 

der the  Act  of  13th  of  March,  1815,  can- 
not object  to  any  irregularity  in  the  assess- 

ment, or  the  proceedings  of  the  coromis- 
sion»-r  or  treasurer.  Riddle  v.  The  County 
of  Bedford.  386 

4.  On  a  sale  for  taxes  to  one  person  of  differ- 
ent tracts  of  land,  held  by  different  per- 

sons, the  fees  are  to  be  paid  as  for  sepa- 
rate deeds  on  each  tract.  ib. 

5.  Query,  whether  one  deed  embracing  all 
would  be  valid.  ///. 

TENDER. 

See  FHAUDJ  1.  VENDOR  and  VENDEE,  I. 

TERRE-TENANT. 

See  SCIRE  FACIAS,  1,  2.  EVIDENCE,  1. 

TITLE. 

See  EJKCTMENT,  4. 

TREASURER,  COUNTY. 
See  OmcEB,  2. 

TRESPASSER. 

See  LIMITATIONS. 

TURNPIKE  COMPANY. 
See  MANDAMUS,  1 . 2. 

VENDOR  and  VENDEE. 

See  WARRANTY,  2,4.    INCUMBRANCES,  l. 
EJECTMENT,  5. 

A.  conveyed  to  B.f  twenty-five  acres  of  land, 
part  of  a  large  tract,  in  consideration  of 
325  pounds,  and  at  the  same  time  B.  gave  • 
A.  a  bond  for  the  payment  thereof  the 
next  day,  and  also  permitting  A.  to  sell 
the  twenty -five  acres  if  he  sold  the  resi- 

due, A.  agreeing  to  allow  B.  the  advance 
of  price  on  the  same,  for  which  he  might 
sell  the  whole.  A.  retained  possession, 
and  afterwards  entered  into  articles  of 

agreement  with  C.  to  sell  the  whole,  in 
consideration  of  money  and  land,  and 
eventually  gave  C.  a  deed  for  the  whole. 
B.'s  deed  was  not  recorded  till  after  the 
agreement,  but  C.  had  then  notice  of  it. 
Held,  that  B.  had  no  right  to  sell  on  that 
terms,  that  part  of  the  consideration  mo- 

ney should  be  paid  in  land  :  but  that  B. 
could  not  recover  the  twenty-five  acres 
from  C.,  until  B.  tendered  all  the  pur- 

chase money  due  on  the  bond.  Erindle  v. 
JWRvaine.  345 

VENDITION1  EXPONAS. 
See  SHERIFF,  1. 

VERDICT.- 
See  IMPROVEMENTS,  1,  2.  DECLARATION,  1. 

VIEWERS. 
1.  Under  the  1st  sect,  of  the   Act  of  3d 

April,    1804,   the  whole  twelve  viewers 
must  be  sworn  :  if  only  ten  of  the  twelve 
appointed  by  the  Court   are  sworn,  and 
proceed  to  act,  their  proceedings  are  ir- 

regular.    Case  of   Broad  Street  Road 
continued.  444  • 

2.  If  twelve  are  appointed  and  sworn,  two 
who  do  not  view  have  a  right  to  be  pre- 

sent, p.nd  give  their  opinions  at  the  delibe- 
rations which  afterwards  take  place,      ib. 

WAVER. 

See  BILL  OF  EXCEPTIONS,  4. 

WARRANT  and  SURVEY. 

1.  Land  on  which  no  settlement  had  been 

made,  might  have  been  taken  up  under 
one  of  the  warrants  known  by  the  name  of 
David   Meade'a  warrants,  issued   the  5th 
April,  1802.    Chesnut  v.  Scudder.       103 

2.  Surveys  made  in  April,  1777,  by  an  agent 
for  the  person  who  had  been  the  deputy 
surveyor  under  the  proprietary,  are  void, 
and  give  no  title  against  an  intervening 

survey.     They  might  have   acquired  va- 
lidity under  the  Acts  of  March,  1780,  or 

5th  ApHI,  1782,  but  if  the  provisions  of 
these  Acts  were  not  conformed  to   they 
are  not  valid.    The  Acts  of  9lh  April, 
1781.  and  4th  September,   1793,  do  not 
retch  the  case.  Hublcy  v.  Vanhorne.   185 
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S.  A  void  sunrcy  it  'no  notice  to  a  person 
procuring  a  subsequent  survey.  ib. 

4.  Where  a  warrant  is  not  precisely  de- 
scriptive, but  only  to  a  common   intent, 

the  title  atuches  only  from  actual  survey. ib. 

5.  A  survey,  of  which  only  one  line  is  run 
and  marked  on  the  ground,  is  not  good  to 
shew  that    the   defendant   had   intruded 

within   the   lines  of  the  plaintiff's  lands. 
JMorrii  v.  1\avis.  220 

6.  1(  seems  a  survey  of  which  only  one  line 
is  run  and  marked  on  the  ground,  is  void  ; 
but  though  only  one  line  is  found,  it  may 
go  the  jury  as  evidence  to  presume  others 
marked,  and  if  accompanied  with  posses- 

sion and  acts  of  ownership  for  twenty  -one 
years,  may  form  a  title.  ib. 

7.  So,  if  a  general  marked  outline  enclose  se- 
veral tracts,  it  is  a  good  survey  of  the  whole: 

and  the  intermediate  lines  established  for 
division  or  sale,  may  be  good  though  not 
marked  <m  the  ground.  ib. 

8.  A  survey  made  by  a  person  not  appear- 
ing to  be  a  deputy  surveyor  of  land,  not 

comprehended   within    the    Act    of  8th 

April,  1785,  returned  into  office  and  ac- 
cepted, and  a  patent  issued  thereon,  is  va- 

lid. Creek  v.  Moon.  330 
9.  An  order  of  the  Board  of  Property  and 

proceedings  thereon,  for  a  resurvey  of  a 
warrant,  noting  the  interference  with  ano- 

ther survey  oh  which  755  acres  were  sur- 
veyed on  a  420  acres  warrant,  is  prima 

facie  evidence  against  a  person  claiming 
under  the  latter,  though  the  order  was 
made  without  notice  to  such  party.   Simp- 

son v.  Wray.  336 
10.  A  survey  of  750  acres  on  a  warrant  for 

420,  ought  to  be  inquired  into  by  the 
Board  of  Properly,  and  the  bare  accep- 

tance of  it  without  patent,  where  the  party 
had  notice  of  an  adverse  claim,  is  not  suffi- 

cient to  vest  title  to  the  injury  of  such 
claim.  ib- 

WARRANTY. 

See  EvinENcE,  21. 

1  .  A  purchased  land  at  Sheriff's  sale  as  the 
property  of  B.  B.  being  in  possession, 
A.  conveyed  the  land  to  C.,  with  a  cove- 

nant of  special  warranty  against  himself 
and  those  claiming  under  him,  and  gave  a 
bond,  conditioned  that  he  would  deliver 
peaceable  possession  of  the  premises  to  C. 
or  his  heirs  at  a  certain  date,  and  warrant 
and  forever  defend  them  against  the  pre- 

sent possessor  B.  and  all  and  every  per- 
son attempting  to  hinder  the  said  C.  or  his 

assigns  from  taking  possession  thereof  so  as 
aforesaid,  and  against  the  said  H.  and  his 
heirs  or  assigns.  A.  recovered  possession 
by  ejectment,  and  delivered  the  possession 
to  C.,  who  was  afterwards  ejected  by  a  per- 

son claiming  under  B.  Held,  that  the  con- 
dition of  the  bond  was  not  broken.  JMiller 

v.  Heller.  32 
2.  Collateral  parol  promises  made  by  the 

vendor  on  the  execution  of  articles,  or  of 
a  deed  to  indemnify  the  vendee  against 
incumbrances,  are  merged  in  a  warranty 
in  the  deed  against  those  incumbntnces, 
and  cannot  be  taken  advantage  of  in  a  suit 
for  the  purchase  money  ;  where  they  are 
not  alleged  as  proofs  of  fraud,    ft  follows, 
that  any  special  damage  sustained  in  con- 

sequence of  the  non-performance  of  such 
promises  is   not  evidence    in  such   suit. 

'     Share  v.  Anderson.  43 
3.  A  quit  rent  out  of  land  sold  against  which 

there  is  a  covenant  of  warranty    in  the 
deed,  is  not  to  be  estimated  and  deducted 
from  the  purchase  money,  but  only  the 
arrearages. 

4.  An  assertion  by  the  vendor  to  the  vendee, 
at  the  time  of  selling  »  mare,  that  he  is 
sure  she  is  safe,  and  kind,  and  gentle  in 
harness,  amounts  merely  to  a  representa- 

tion, and  does  not  constitute  a  warranty , 

or  express  promise  that  she  is  so.     Jack- 
son v.  WeiheriU.  .  480. 

WILL. 
See  EVIDENCE,  4,  5,  6,  7,  8,  9,  10. 

WITNESS. 

See  EFIDEHBE,  16, 17.    BILL  OF  EXCEP- 
T1ONS.-4. 

1.  An  administrator  who  is  one  of  the  plain- 
tiffs on  the  suit,  may  be  examined  as  a 

witness  for  the  plaintiffs,  after  he  has  exe- 
cuted a  release  to  the  heirs  of  his  claims 

to  commissions,  and  has  paid  to  the  pro- 
thonotary  a  sum  sufficient  to  pay  all  the 
costs,  which  have  accrued  or  may  accrue, 
to  be  applied  to  such  payment,  let  the 
verdict  be  as  it  may,  unless  it  appear  that 

he  is  in  danger  of  being  involved  in  a  de- 
vastavit.  Pattorfs  administrators  v.  Ash. 

116 

2.  If  it  be  stated   in  the  record  of  the  Or- 

phans' Court  of  the  proceedings  for  the 
sale  of   an  intestates  land,    that  certain 
administrators  of  such  intestate  came  into 
Court,  and  requested  the  sale,  one  of  those 
administrators  cannot  afterwards   be   re- 

ceived in  a  suit  respecting  the  lands  as  a 
witness  to  prove  that  she  did  not  consent 
to  the  sale.     Selin  v.  Snyder.  166 

3.  A  co-heir  of  lands  descended  from  an  in- 
testate, may  be  called  by  the    defendant 

as  a  witness  to  testify  against  the  other  co- 
heirs who  are  plaintiffs,  where  he  is  not  a 

party  to  the  suit.    JVo»«  v.  Vawrwearin- een.  192 
4.  it  seems  a  person  may  be  compelled  to 

testify,  though  his  evidence  would  operate 

against  his  interest  in  another  action,     ib' 

END  OF  THE  SEVENTH  VOLUME. 
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